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Swaffield  v*  Baycroft* 

The  Farmers'  Creditors  Arrangement  Act,  1934,  24-25  Geo.  V,  ch.  53 
{Can.),  as  amended  by  1935,  25-26  Geo.  V,  chs.  20  and  61,  and  as 
further  amended  by  1938,  2 Geo.  VI,  ch.  47 — Absence  of  privity  of 
contract  between  defendant  and  plaintiff  mortgagee  until  March 
1st,  1936 — Whether  Act  applicable  in  view  of  sec.  19  of  Act,  added 
by  25-26  Geo.  V,  ch.  20. 

The  plaintiff  brought  this  action  for  foreclosure  of  certain  lands  under 
a mortgage  dated  February  24th,  1927.  The  plaintiff  was  not  the 
original  mortgagee  but  acquired  the  mortgage  by  assignment  dated 
July  10th,  1931.  The  defendant  was  not  the  original  mortgagor  but 
acquired  the  equity  of  redemption  by  conveyance  dated  April  5th, 
1932. 

On  March  1st,  1936,  an  extension  agreement  was  executed  by  the  plain- 
tiff and  the  defendant  whereby  the  defendant  assumed  and  agreed 
to  pay  a proportion  of  the  amount  due  under  the  mortgage  and  the 
plaintiff  agreed  to  forego  the  balance. 

The  defendant  contended  that  the  foreclosure  action  should  be  stayed 
by  reason  of  an  application  made  by  the  defendant  under  The  Farm- 
ers’ Creditors  Arrangement  Act,  1934,  24-25  Geo.  V,  ch.  53  (Can.). 
Held  by  the  Court  of  Appeal,  affirming  an  order  of  Urquhart  J.,  that 
the  foreclosure  action  should  not  be  stayed. 

By  an  amendment  to  The  Farmers’  Creditors  Arrangement  Act,  1935, 
25-26  Geo.  V,  ch.  20,  sec.  8,  it  is  provided  that  the  Act  shall  not, 
without  the  concurrence  of  the  creditor,  apply  to  any  debt  incurred 
after  May  1st,  1935.  Here  the  debt  was  incurred  at  the  time  of  the 
extension  agreement  and  after  May  1st,  1935.  When  the  extension 
agreement  was  executed  on  March  1st,  1936,  a new  indebtedness  was 
created;  the  debtor  and  creditor  were  different,  and  the  amount  of 
the  debt  and  time  of  payment  were  different.  Therefore,  the  Act, 
as  amended,  has  no  application  to  the  action. 

A MOTION  by  the  defendant  for  an  order  dismissing  or  staying 
the  action. 

November  7th,  1938.  The  motion  was  heard  by  Urquhart 
J.,  in  Weekly  Court  at  Toronto. 

J.  F.  Woods,  for  the  defendant. 

W.  H.  Kirkpatrick,  for  the  plaintiff. 

November  8th,  1938.  Urquhart  J. : — Motion  by  the  defen- 
dant made  in  Weekly  Court  at  Toronto  on  November  7th,  1938, 
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to  dismiss  or  to  stay  proceedings  in,  a foreclosure  action  brought 
by  the  plaintiff  to  foreclose  a mortgage  made  by  one  William 
Pulford  as  mortgagor  to  one  Albert  SwafReld,  father  of  the 
plaintiff,  as  mortgagee,  on  the  24th  day  of  February,  1927,  upon 
farm  lands  described  in  the  writ  of  summons.  The  defendant 
acquired  the  lands  subject  to  the  mortgage  on  the  5th  day  of 
April,  1932.  The  present  plaintiff  had  previously,  on  the  10th 
day  of  July,  1931,  taken  an  assignment  of  the  above  mortgage. 

The  situation  on  the  5th  day  of  April,  1932,  was  that  neither 
the  farmer  who  had  borrowed  the  money,  nor  the  person  who 
had  originally  advanced  it,  had  any  interest  in  the  property,  but 
there  was  a new  mortgagee  and  a new  owner.  The  mortgage 
was  still  in  effect,  but  there  was  no  privity  of  contract  as  to 
payment  between  the  owner  and  the  mortgagee. 

On  the  argument  it  was  conceded  that  the  defendant  Bay- 
croft,  the  present  owner,  is  a farmer. 

On  the  1st  day  of  March,  1936,  the  mortgage  having  fallen 
into  arrears  to  the  extent  of  about  $295  interest,  the  plaintiff 
and  defendant  made  an  agreement  in  writing  renewing  the  mort- 
gage by  capitalizing  the  interest  to  the  extent  of  $200  and 
thereby  increasing  the  principal  due  on  the  mortgage  by  that 
amount,  the  mortgagee,  Swaffield,  throwing  off  $95,  balance  of 
interest,  in  order  to  enable  the  defendant  to  make  a fresh  start. 

The  defendant  signed  the  renewal  agreement  which  contains 
a covenant  for  payment  by  her.  So  for  the  first  time  the  defen- 
dant incurred  a debt  to  the  plaintiff. 

In  October,  1937,  the  mortgage  had  again  fallen  into  default. 
An  application  was  then  made  under  The  Farmers’  Creditors 
Arrangement  Act  by  the  defendant,  and  a meeting  of  creditors 
was  held  on  November  5th,  but  at  this  meeting  the  defendant 
failed  to  come  to  any  arrangement  with  her  creditors.  She  then 
applied  for  a review  on  the  same  day,  but  the  matter  has  not 
been  heard  by  the  Board  of  Review  owing,  I suppose,  to  the 
great  accumulation  of  work  before  that  body. 

In  September,  1938,  the  plaintiff  made  a motion  before  the 
County  Court  Judge  having  jurisdiction,  for  leave  to  enforce 
his  security,  but  the  County  Court  Judge  refused  to  make  any 
order,  adjourning  the  matter  till  January  14th,  a period  of  four 
months,  but  without  prejudice  to  the  plaintiff’s  rights,  if  he  had 
any,  to  enforce  his  security. 
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On  October  3rd,  1938,  Rose  C.J.H.C.  heard  a case  of  Boyce 
V.  Boyce  in  Weekly  Court  at  Toronto  and  gave  a judgment  which 
is  unreported,  ^.o  which  judgment  I will  refer  later. 

Conceiving  that  this  judgment  was  authority  for  his  right 
to  enforce  his  mortgage,  even  though  The  Farmers’  Creditors 
Arrangement  Act  apparently  automatically  stayed  proceedings 
thereon,  the  plaintiff  issued  his  writ  of  summons  on  October  20th, 
1938,  for  foreclosure  of  the  mortgage  and  payment  of  the  debt 
by  the  defendant. 

The  Farmers’  Creditors  Arrangement  Act,  first  passed  In 
1934,  is  found  in  24-25  Geo.  V,  ch.  53.  The  Act  has  been 
amended  three  times,  by  25-26  Geo.  V,  chs.  20  and  61  and 
found  in  the  statutes  of  1935,  and  by  2 Geo.  VI,  ch.  47,  the  last 
of  which  came  into  operation  on  the  1st  day  of  July,  1938. 

Numerous  proceedings  have  been  taken  under  the  Act  in 
other  cases,  and  all  went  well  under  it  until  October,  1937,  when 
a point  was  raised  in  the  case  of  Gofton  v.  Shantz,  [1937]  O.R. 
856,  19  C.B.R.  63,  as  to  the  meaning  of  the  word  “creditor”. 

It  was  then  discovered  that  the  definition  of  “creditor”  in 
the  Act  was  very  meagre,  and  resort  had  to  be  had  to  The 
Bankruptcy  Act  for  a fuller  definition.  The  case  decided  that 
the  Act  did  not  protect  a farmer  who  was  not  directly  indebted 
to  the  mortgagee  by  privity  of  contract.  Middleton  J.A.  said 
at  page  862 : 

“It  is  on  the  whole  . . . clear  that  it  is  essential  to  the  appli- 
cation of  the  statute  that  there  should  be  a debtor  in  the  strict 
sense  of  the  term,  and  also  a creditor  in  the  same  strict  sense. 
Unless  there  is  some  privity  of  contract  the  debtor  cannot  be  a 
debtor  within  the  meaning  of  the  Act,  nor  can  a creditor  be  a 
creditor  within  the  meaning  of  the  Act  unless  the  strict  require- 
ment exists.” 

This  case  was  also  followed  in  Nesbitt  v.  Hogg  (1938),  19 
C.B.R.  254. 

Parliament  did  not  long  allow  this  challenge  to  stand  and  in 
the  last  Session  it  cimended  the  definition  of  “creditor”  as  follows, 
1938,  2 Geo.  VI,  ch.  47: 

“1.  id)  ‘creditor’  includes  a secured  creditor  and,  notwith- 
standing the  absence  of  privity  of  contract  between  the  debtor 
and  any  of  the  persons  hereinafter  mentioned,  a person  holding 
a mortgage,  hypothec,  pledge,  charge,  lien  or  privilege  on  or 
against  the  property  of  the  debtor  or  any  part  thereof  and,  in 
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case  the  debtor  holds  real  property  under  an  agreement  of  sale 
or  under  an  assignment  of  an  agreement  of  sale,  the  vendor  of 
such  property  or  any  person  entitled  under  an  assignment  by 
such  vendor.” 

The  word  “creditor”  is  now  fully  defined.  The  words 
“debtor”  or  “debt”  are  not  defined  by  the  Act  or  any  of  its 
amendments. 

In  the  case  at  bar,  however,  privity  of  contract  had  existed 
between  the  plaintiff  and  the  defendant  since  the  1st  of  March, 
1936,  when  they  entered  into  and  executed  the  eiforesaid  renewal 
agreement. 

It  is  claimed  by  the  defendant  that  by  the  new  subsections  of 
sec.  12  of  the  Act,  which  were  passed  in  1938,  the  new  definition 
of  “creditor”  was  made  retroactive  so  far  as  to  take  away  the 
defect  of  there  being  no  privity  of  contract  in  a concurrent 
application.  That  is  true. 

To  return  now  to  the  first  mentioned  case  of  Boyce  v.  Boyce, 
it  was  there  laid  down  by  the  learned  Chief  Justice  that  a de- 
fendant setting  up  The  Farmers’  Creditors  Arrangement  Act 
must  clearly  show  that  he  comes  within  it. 

By  sec.  8 of  the  first  amendment  of  1935,  ch.  20,  a new 
section  was  added  to  the  Act,  reading  as  follows: 

“19.  The  said  Act  shall  not,  without  the  concurrence  of  the 
creditor,  apply  in  the  case  of  any  debt  incurred  after  the  first 
day  of  May,  1935.” 

This  section  was  not  repealed  or  modified  by  the  Act  of 
1938  and  it  therefore  governs  the  application  of  the  whole  Act. 

In  1936  the  debtor  incurred  a debt  to  the  plaintiff.  It  is  true 
that  there  had  been  an  indebtedness  owing  by  somebody  else 
before,  but  it  had  not  been  incurred  by  him  until  he  became 
personally  liable  by  contract  with  the  plaintiff.  It  would  appear 
therefore  that  the  parties  had  by  agreement  put  themselves 
out  of  the  operation  of  the  Act. 

Under  the  original  Act  1934,  24-25  Geo.  V,  ch.  53,  sec.  11(1), 
the  filing  of  the  original  proposal  operated  automatically  as  a 
stay  for  sixty  days  (subsequently,  by  1935,  25-26  Geo.  V,  ch.  20, 
sec.  3,  extended  to  ninety  days),  but  now  by  sec.  11(1)  of  the 
Act,  as  re-enacted  by  1938,  2 Geo.  VI,  ch.  47,  sec.  6,  the  stay  is 
made  indefinite  unless  leave  of  the  County  Court  is  given. 
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However,  as  I have  pointed  out,  this  does  not  apply  to  pre- 
vent a creditor  from  enforcing  his  security  in  the  case  of  a debt 
incurred  after  May  1st,  1935. 

While  the  amendment  of  1938  gives  a new  and  artificial 
meaning  to  the  word  “creditor”  nothing  new  is  attempted  so 
far  as  the  word  “debtor”  is  concerned,  and  we  are  therefore 
left  with  the  definition  of  “debtor”  set  out  in  Go f ton  v.  Shantz 
(supra) . 

The  word  “debt”  therefore  must  be  read  in  sec.  19,  as  en- 
acted by  1935,  25-26  Geo.  V,  ch.  20,  sec.  8,  paraphrasing  the 
words  of  Middleton  J.A.  quoted  above,  as  being  a debt  in  the 
strict  sense  of  the  term,  and  involving  privity  of  contract  and 
commencing  with  it  and  therefore  being  incurred  when  privity 
of  contract  is  arrived  at.  Applying  this  it  is  seen  that  the  defen- 
dant is  not  protected  by  the  Act  by  reason  of  the  application 
of  this  sec.  19. 

The  motion  is  dismissed  and  a declaration  should  go  that 
the  plaintiffs  action  is  regular  and  may  be  proceeded  with.  The 
defendant  shall  also  pay  the  plaintiffs  costs  of  this  motion,  and 
if  the  same  cannot  be  made  in  the  ordinary  way  out  of  the  de- 
fendant these  costs  should  be  added  to  the  mortgage  debt  on  the 
reference  or  judgment  as  the  case  may  be. 

The  defendant,  pursuant  to  leave  granted  by  McTague  J., 
appealed  to  the  Court  of  Appeal  from  the  order  of  Urquhart  J. 

December  7th  and  8th,  1938.  The  appeal  was  heard  by 
Middleton,  Masten  and  Henderson  JJ.A. 

J,  F.  Woods,  for  the  defendant,  appellant,  submitted  that  the 
learned  Judge  erred  in  holding  that  the  extension  agreement 
executed  on  March  1,  1936,  created  a new  debt  between  the 
parties.  No  money  passed  on  March  1,  1936,  and  the  debt  dealt 
with  was  merely  the  original  mortgage  loan  with  interest. 

Sec.  19,  as  enacted  by  1935,  25-26  Geo.  V,  ch.  20,  sec.  8,  pro- 
vides that  the  Act  shall  not  apply  without  the  concurrence  of  the 
creditor  in  the  case  of  any  debt  incurred  after  the  1st  day  of 
May,  1935.  The  learned  Judge  should  have  held  that  the 
plaintiff,  by  applying  under  the  provisions  of  the  Act  to  the 
County  Court  Judge  whose  only  jurisdiction  was  under  the  Act, 
furnished  the  concurrence  required  by  sec.  19. 

The  learned  Judge  also  was  in  error  when  he  held  that  the 
defendant  could  not  avail  himself  of  the  stay  under  the  Act  on 
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the  ground  that  there  was  no  privity  of  contract.  Gofton  v. 
Shantz,  [1937]  O.R.  856,  19  C.B.R.  63,  and  Nesbitt  v.  Hogg 
(1938),  19  C.B.R.  254,  are  no  longer  law.  The  1938  amendment 
to  the  Act,  which  is  retroactive  in  scope,  dispenses  with  the 
necessity  of  privity  of  contract  to  bring  a mortgage  within  the 
Act. 

G.  W.  Mason,  K.C.,  and  W.  H.  Kirkpatrick,  submitted  on  be- 
half of  the  plaintiff,  respondent,  that  the  application  before  the 
County  Court  Judge  was  merely  for  the  enforcement  of  the 
security  and  that  at  no  time  did  the  plaintiff  concur  in  having 
his  claim  made  subject  to  the  Act. 

Counsel  further  argued  that  the  extension  agreement  of 
March  1,  1936,  created  an  entirely  new  debt  between  different 
parties  than  under  the  original  mortgage  and  hence  that  the 
defendant  mortgagor  could  not  obtain  a stay  under  the  Act 
since  sec.  19  limits  the  Act  to  debts  arising  before  May  1,  1935. 

Cur,  adv.  vult, 

December  16th,  1938.  Middleton  J.A.: — An  appeal  by  the 
defendant  from  the  order  of  the  Honourable  Mr.  Justice  Urqu- 
hart,  dated  the  8th  day  of  November,  1938,  dismissing  an  appli- 
cation by  the  defendant  to  stay  the  action  by  reason  of  an  appli- 
cation made  pursuant  to  The  Farmers’  Creditors  Arrangement 
Act,  1934,  24-25  Geo.  V,  ch.  53.  The  appeal  is  had  by  leave  of 
the  Honourable  Mr.  Justice  McTague,  embodied  in  an  order  dated 
the  18th  of  November,  1938. 

The  action  is  for  the  foreclosure  of  certain  lands  under  a 
mortgage  dated  the  24th  of  February,  1927.  On  the  10th  of 
July,  1931,  this  mortgage  was  assigned  by  Albert  SwafReld,  the 
original  mortgagee,  to  his  son,  the  plaintiff.  The  defendant  was 
not  the  original  mortgagor  but  acquired  the  lands  under  a con- 
veyance dated  the  5th  of  April,  1932. 

On  or  about  the  1st  of  March,  1936,  an  extension  of  agree- 
ment was  executed  by  the  plaintiff  and  defendant,  by  which  the 
defendant  assumed  and  agreed  to  pay  a proportion  of  the  amount 
due  under  the  original  mortgage,  and  the  plaintiff  agreed  to 
forego  the  balance  of  the  mortgage  debt.  There  was  thus 
established  privity  of  contract  between  the  plaintiff  and  the 
defendant,  and  an  agreement  was  made  by  which  the  time  for 
payment  was  extended. 


C.A. 
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The  difficulty  pointed  out  in  the  case  of  Gofton  v.  Shantz, 
[1937]  O.R.  856,  was,  I think,  met  by  the  amendment  of  The 
Farmers’  Creditors  Arrangement  Act,  1934,  made  in  1938  by  2 
Geo.  VI,  ch.  47.  An  extended  meaning  is  given  to  the  word 
“creditor”  and  it  provided  that,  notwithstanding  the  absence  of 
privity  of  contract,  any  person  holding  a mortgage  against  the 
property  of  the  debtor  is  brought  within  the  Act  in  question. 

It  is  said  by  the  judgment  in  review,  that  the  Act  is  not 
adequate  to  remedy  the  defect,  because  the  definition  of  “credi- 
tor” alone  is  changed.  I do  not  agree.  The  mortgagee’s  rights 
are  alone  in  question  and  affected,  and  he  undoubtedly  has  a 
mortgage  upon  property  which  is  owned  by  the  debtor. 

I am,  however,  of  the  opinion  that  this  does  not  affect  the 
result,  for  by  an  earlier  amendment  to  the  Act,  1935,  25-26  Geo. 
V,  ch.  20,  sec.  8,  which  adds  sec.  19,  it  is  provided  that  this 
Act  “shall  not,  without  the  concurrence  of  the  creditor,  apply 
in  the  case  of  any  debt  incurred  after  the  first  day  of  May, 
1935.” 

Here  the  debt  was  incurred  at  the  time  of  the  extension 
agreement,  and  after  the  1st  day  of  May,  1935. 

It  is  true  there  was  a pre-existing  debt  upon  the  mortgage, 
but  the  parties  chose  to  negotiate  a new  contract  and  they  cre- 
ated a new  indebtedness;  the  debtor  was  different;  the  creditor 
was  different;  the  amount  of  the  debt  was  different;  the  date  of 
its  payment  was  different.  I think  these  constitute  an  entirely 
new  indebtedness,  and  therefore  the  Act  has  no  application. 
Nothing  is  shown  to  indicate  that  the  creditor  concurred  in  the 
application  of  the  relief  Act  which  is  claimed. 

The  appeal  should  therefore  be  dismissed  with  costs  to  be 
added  to  the  mortgage  debt  if  they  are  not  recovered  from  the 
defendant  personally. 

Masten  J.A.: — This  is  an  appeal  by  the  defendant  from  the 
order  of  Urquhart  J.,  dismissing  an  application  by  the  defendant 
to  stay  the  action  on  the  ground  that  the  situation  falls  within 
the  provisions  of  The  Farmers’  Creditors  Arrangement  Act, 
1934,  and  amendments,  and  that  an  application  under  that  Act 
is  now  pending. 

I agree  with  my  brother  Middleton  that  the  Act  of  1938, 
2 Geo.  VI,  ch.  47,  is  effective  for  the  purpose  intended  by  Parlia- 
ment. It  brings  the  assignee  of  a mortgage  within  the  scope  of 
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the  principal  Act  even  though  he  is  not  in  privity  with  the 
debtor.  All  that  the  statute  of  1938  aimed  to  do  was  to  create 
an  alternative  and  additional  provision  bringing  the  assignee  of 
a mortgage  within  the  scope  of  the  principal  Act. 

By  force  of  the  statute  of  1938  the  holder  of  a mortgage 
charged  on  farm  lands  becomes  subject  to  the  provisions  of  the 
Act  of  1934  not  alone  if  privity  of  contract  exists  between  him 
and  the  former  mortgagor;  for,  by  the  statute  of  1938  such  holder 
is  made  subject  to  the  provisions  of  the  Act  of  1934,  if  he  is  a 
secured  creditor  as  the  holder  of  a mortgage  charged  on  the 
farm  of  the  debtor,  that  is,  the  farm  of  a person  who  owes  the 
secured  debt,  in  other  words,  on  the  farm  of  the  man  who  cove- 
nants to  pay  the  mortgage  which  he  holds. 

But  there  is  nothing  in  the  Act  of  1938  which  brings  the 
situation  within  the  principal  Act  if  the  farmer  who  is  in  posses- 
sion does  not  owe  the  debt  secured  by  the  mortgage.  By  the 
statute  of  1938  a limitation  on  his  right  additional  to  that  cre- 
ated by  the  original  Act  is  imposed  on  the  holder  for  the  time 
being  of  a security  against  the  farm  of  the  debtor;  that  is  all. 
The  rights  and  liabilities  of  the  debtor  are  not  referred  to  in 
the  Act  of  1938,  and,  in  my  view,  are  not  affected. 

The  defendant  in  the  present  action  was  never  a debtor  of 
the  original  mortgagee;  he  became  a debtor  of  the  plaintiff 
only  on  or  about  the  1st  March,  1936,  but  to  a debt  incurred 
after  the  1st  day  of  May,  1935,  this  legislation  has  no  application. 

I should  only  add  that,  in  my  view,  it  is  impossible  to  conceive 
that  the  statutory  alteration  in  the  definition  of  “creditor”  car- 
ries with  it  by  implication  a corresponding  alteration  in  the 
common  law  meaning  of  “debtor”.  That  would,  in  my  view,  be 
legislation  by  the  Court. 

For  these  reasons  I concur  in  the  disposition  proposed  by 
my  brother  Middleton,  namely,  that  the  appeal  should  be  dis- 
missed with  costs  to  be  added  to  the  mortgage  debt  if  they  are 
not  recovered  from  the  defendant  personally. 

Henderson  J.A.  : — I have  had  the  privilege  of  reading  the 
opinion  of  Middleton  J.A.  with  which  I agree. 

I think  the  provisions  of  an  Act  to  amend  The  Farmers’ 
Creditors  Arrangement  Act,  1934,  1938,  2 Geo.  VI,  ch.  47,  sec.  1, 
has  not  the  effect  of  repealing  the  provisions  of  the  earlier 
amendment  1935,  25-26  Geo.  V,  ch.  20,  sec.  8,  and  therefore  the 
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provisions  made  by  the  last  amendment  can  only  apply  as  be- 
tween a creditor  and  debtor,  where  such  relationship  existed  on 
or  before  the  1st  day  of  May,  1935. 

The  parties  to  this  action  have  not  questioned  the  validity  of 
the  amendment  of  1938,  and  we  have,  therefore,  not  to  deal 
with  it. 

The  Act  in  question  has  been  declared  valid,  on  the  footing 
that  it  is  bankruptcy  legislation  and  upon  established  authority 
any  invasion  of  Provincial  rights  of  legislation  which  is  inci- 
dental to  the  real  purpose  of  the  legislation  intended  has  been 
held  to  be  valid.  I doubt,  however,  whether  this  can  apply  to 
an  amending  Act,  which  does  not  appear  to  be  bankruptcy  legis- 
lation or  to  be  incidental  thereto. 

Appeal  dismissed  with  costs. 


[COURT  OF  APPEAL] 

Rex  v.  Childs 

Criminal  Law — Sentences — Whipping — Observations  by  the  Court  of 
Appeal  as  to  guiding  principles  relating  to  the  imposition  of  whip- 
pings on  a convicted  person. 

The  Criminal  Code  empowers  the  Court  to  direct  that  persons  con- 
victed of  certain  types  of  criminal  offences  be  whipped. 

However,  the  Judges  are  given  a discretion  as  to  the  imposition  of  the 
punishment  of  whipping  and  it  is  the  duty  of  the  Court  of  Appeal  in 
all  but  very  exceptional  cases  to  exercise  its  discretion  by  refusing  to 
uphold  sentences  involving  whipping. 

Observations  by  the  Court  of  Appeal  as  to  the  efficacy  of  whipping  as  a 
deterrent. 

An  appeal  by  the  accused  from  his  conviction  by  Roach  J., 
and  a jury. 

December  5th,  1938.  The  appeal  was  heard  by  Middleton^ 
Masten  and  Henderson  JJ.A. 

G.  W.  Hewitt,  for  the  accused,  appellant. 

C.  R.  Mag  one,  for  the  Attorney-General  for  Ontario,  respond- 
ent. 

December  15th,  1938.  The  judgment  of  the  Court  was  de- 
livered by  Middleton  J.A.: — The  accused  was  convicted  at  the 
sittings  at  London  by  the  Honourable  Mr.  Justice  Roach  'with  a 
jury  on  the  8th  day  of  March,  1938,  of  two  offences  committed 
on  different  days  against  two  different  girls  under  fourteen. 
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contrary  to  the  provisions  of  sec.  301  of  The  Criminal  Code, 
R.S.C.  1927,  ch.  36. 

At  the  request  of  counsel  for  the  Crown,  concurred  in  by 
counsel  for  the  accused,  the  learned  Judge  tried  these  two 
offences,  in  no  way  connected,  together.  We  think  this  was 
inexpedient,  but  having  been  with  the  concurrence  of  counsel 
for  both  parties,  we  do  not  think  it  necessary  to  interfere.  The 
cases  had  nothing  in  common  save  that  both  girls  were  present 
on  each  occasion,  and  each  witnessed  the  assault  on  the  other. 

Upon  the  argument  of  the  appeal  we  came  to  the  conclusion 
that  as  to  one  charge  the  evidence  was  insufficient;  the  other 
charge  is  well  founded  and  the  evidence  of  the  girl  is  cor- 
roborated. 

Childs  was  sentenced  to  seven  years’  imprisonment  and  to  be 
twice  whipped.  These  sentences  were  to  run  concurrently.  We 
did  not  interfere  with  the  term  of  imprisonment,  and  the  con- 
viction was  confirmed,  but  we  directed  that  the  whippings  im- 
posed should  be  remitted,  undertaking  to  give  at  a later  date 
our  reasons  for  this  decision. 

Under  The  Criminal  Code  for  this  offence  the  Judge  pre- 
siding may  direct  whippings  to  take  place.  He  may  direct  not 
more  than  three  whippings,  each  to  be  by  no  more  than  ten 
strokes  of  the  cat.  The  Judge  here  imposed  two  whippings, 
each  of  ten  strokes.  Whippings  cannot  take  place  until  the  time 
for  an  appeal  of  the  sentence  elapses  and  the  appeal  is  heard,  and 
according  to  the  present  provisions  of  the  Code  the  last  must  be 
at  least  ten  days  before  expiration  of  the  time  of  imprisonment 
to  which  the  offender  is  sentenced.  See  section  1060(3)  and  the 
amendment  passed  this  year,  2 Geo.  VI,  ch.  44,  sec.  52,  to  come 
in  force  by  the  1st  September. 

Our  reason  for  varying  the  sentence  is  the  growth  of  public 
opinion  on  the  subject  of  corporal  punishment;  and,  particularly, 
the  Report  of  the  Departmental  Committee  on  Corporal  Punish- 
ment in  England  made  in  March,  1938.  That  report  deals  with 
several  matters  not  relevant  to  the  point  under  consideration. 
These  relate  generally  to  corporal  punishment  administered  to 
boys  and  young  men.  In  England  there  has  been  provision  for 
chastising  youths  with  a birch  rod.  That  practice  has  never 
prevailed  in  Canada  so  far  as  I know.  There  is  also  the  subject 
of  flogging  as  a punishment  for  offences  in  prisons  and  other 
institutions.  This  is  a matter  of  great  difficulty,  because  the 
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accused  being  already  in  prison  it  is  hard  to  know  how,  without 
corporal  punishment,  discipline  can  be  enforced. 

We  have  only  to  consider  Part  III  of  this  report  dealing  with 
“Corporal  Punishment  by  order  of  the  Superior  Court  of  Crim- 
inal Jurisdiction”.  Corporal  punishment  of  adults  provided  by 
the  Code  is  necessarily  severe.  Many  think  that  it  is  brutal. 
It  represents  the  revulsion  of  the  judicial  mind  from  the  horror 
of  the  crime  committed.  The  villain  who  inflicted  injury  upon 
another,  shall  he  not  suffer?  It  is  a survival  of  the  lex  talionis, 
an  eye  for  an  eye.  Organized  society  has  the  right  to  protect 
itself  by  taking  all  necessary  and  proper  steps  to  restrain  the 
enemies  of  society,  the  criminals,  by  appropriate  means;  in 
ancient  days  by  outlawry  and  even  by  death;  now  by  imprison- 
ment and,  in  the  case  of  murder,  by  death.  But  modern  thought 
revolts  at  the  idea  of  torture,  whipping  and  solitary  confinement. 
The  first  idea  is  that  society  must  be  protected;  the  second  is 
that  the  punishment  must,  if  possible,  tend  to  the  reformation 
of  the  prisoner  and  his  ultimate  restoration  to  society. 

I now  venture  to  quote  from  this  very  elaborate,  temperate 
and  careful  report,  at  page  57: 

“Corporal  punishment  is  purely  punitive;  and  it  is  out  of 
accord  with  those  modern  ideas  which  stress  the  need  for  using 
such  methods  of  penal  treatment  as  give  an  opportunity  for 
subjecting  the  offender  to  reformative  influences.  We  do  not, 
of  course,  suggest  that  reformative  methods  of  treatment  should 
not  contain  any  punitive  element;  but  we  believe  that,  in  view 
of  modern  developments  in  the  treatment  of  offenders,  special 
justification  must  be  shown  for  the  retention  of  a penalty  which 
is  purely  punitive  and  contains  no  element  of  reform.”  And  at 
page  58: 

“Not  only  does  the  corporal  punishment  itself  contain  no 
reformative  element,  but  it  may  also  run  counter  to  the  reforma- 
tive influences  which  the  sentence  of  detention  is  designed  to 
bring  to  bear  on  the  offender  ...  as  a general  rule  the  infliction 
of  corporal  punishment  at  the  outset  of  a sentence  of  detention 
must  tend  to  make  the  offender  less  amenable  to  reformative  in- 
fluences, and  thus  reduce  the  chance  that  the  period  of  deten- 
tion will  have  a beneficial  effect.”  And  at  page  59: 

“In  its  own  interests  society  should,  in  our  view,  be  slow  to 
authorize  a form  of  punishment  which  may  degrade  the  brutal 
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man  still  further  and  may  deprive  the  less  hardened  man  of  the 
last  remaining  traces  of  self-respect.”  And  at  page  60: 

“The  use  of  corporal  punishment  as  a penalty  for  criminal 
offences  by  adults  has  been  discontinued  in  all  the  fifteen  foreign 
countries  covered  by  this  enquiry,  with  the  sole  exception  of  two 
States  in  the  United  States  of  America,  where  it  is  recognized 
by  State  law  as  a penalty  for  a limited  number  of  offences. 
It  may  be  said  that,  as  a penalty  for  criminal  offences  by  adults, 
corporal  punishment  has  been  abandoned  by  every  civilised 
country  in  the  world  except  those — i.e.  the  British  Dominion 
and,  to  a very  limited  extent,  the  United  States  of  America — 
in  which  the  development  of  the  criminal  code  has  been  in- 
fluenced largely  by  the  example  of  the  English  criminal  law. 
“A  sentence  of  corporal  punishment  is  clearly  not  reformative, 
and  its  retention  could  therefore  be  justified  only  on  the  ground 
of  its  value  as  a deterrent — either  in  preventing  the  individual 
offender  who  suffers  it  from  repeating  his  offence,  or  in  dis- 
couraging others  from  committing  similar  offences.  In  our 
view,  the  retention  of  corporal  punishment  can  be  justified  only 
if  it  can  be  shown  (a)  that  a sentence  of  imprisonment  or  penal 
servitude  combined  with  corporal  punishment  operates  more 
effectively  as  a deterrent  than  a sentence  of  imprisonment  or 
penal  servitude  not  combined  with  corporal  punishment; 
and  (b)  that  for  some  offences  or  classes  of  offence 
sentences  of  imprisonment  or  penal  servitude  are  so  in- 
effective as  deterrents  that  it  is  necessary,  for  the  protection 
of  society,  to  add  a further  penalty  containing  an  exceptional 
element  of  deterrence.”  The  report  then  investigates  and  finds 
that  there  is  no  evidence  that  corporal  punishment  operates  as  a 
deterrent  to  further  crime  by  the  individual  or  by  others.  The 
often  cited  case  by  which  the  crime  of  garrotting  was  said  to 
have  been  abated  by  the  infliction  of  whipping  in  all  cases  is 
demonstrated  by  actual  facts  and  figures  to  be  a myth. 

This  report  has  now  been  adopted  by  the  British  House  of 
Parliament,  and  legislation  has  been  enacted  which  makes  cor- 
poral punishment  to  a large  extent  a thing  of  the  past. 

While  we  are  content  to  remain  among  the  backward  nations 
of  the  earth  and  have  upon  our  Criminal  Code  provisions  for 
punishment  having  their  origin  in  the  dark  ages.  Judges  can 
do  but  little.  Parliament  alone  can  interfere.  But  in  all  these 
cases  the  provisions  of  the  Code  give  to  the  Judges  of  the  land 


C.A. 


Rex  V,  Childs* 


Middleton  J.A.  13 


discretion;  and  it  is,  I think,  our  duty  in  all  but  very  exceptional 
cases  to  exercise  as  a Court  of  Appeal  our  discretion  by  refus- 
ing to  uphold  sentences  involving  whipping. 

For  all  serious  crime  where  whipping  is  authorized  by  the 
Code,  it  is  contemplated  that  there  should  be  an  extended  term 
of  imprisonment;  but  to  have  a deterrent  effect  it  is  essential 
that  punishment  should  be  swift  and  certain.  Sporadic  whip- 
pings have  little  effect  on  the  evilly  disposed  when  they  are  not 
uniform  and  may  be  indefinitely  postponed.  The  amendment 
made  by  this  year’s  Parliament  contemplates  a flogging  shortly 
before  the  prisoner  is  released,  and  thus  setting  him  forth  a free 
man  still  smarting  from  the  lash  and  more  than  ever  an  enemy 
of  society. 

Sentence  varied. 


[COURT  OF  APPEAL] 

Re  The  Township  of  King  and  The  Marylake  Agricultural  School 
and  Farm  Settlement  Association* 

Assessment  and  taxation — Municipal  taxation — Statutory  exemptions — 
Industrial  farms  and  other  charitable  institutions  conducted  on 
philanthropic  principles  and  not  for  purpose  of  profit  or  gain  ex- 
empted from  taxation  by  sec.  4(10)  of  The  Assessment  Act,  R.S.O. 
1937,  ch.  272 — Whether  respondent  association  within  scope  of  sta- 
tutory exemption. 

By  sec.  4(10)  of  The  Assessment  Act,  R.S.O.  1937,  ch.  272,  it  is  provided 
that  “every  industrial  farm,  house  of  industry,  house  of  refuge,  insti- 
tution for  the  care  of  children,  and  every  boys’  and  girls’  or  infants’ 
home  or  other  charitable  institution  conducted  on  philanthropic  prin- 
ciples and  not  for  the  purpose  of  profit  or  gain,  and  every  house  be- 
longing to  a company  for  the  reformation  of  offenders,  and  the  land 
belonging  to  or  connected  with  the  same;  but  not  when  occupied  by  a 
tenant  or  lessee”  shall  be  exempt  from  municipal  taxation. 

Held,  that  the  respondent  association  which  is  a company  incorporated 
without  share  capital  for  the  purpose  of  assisting  in  the  re-establish- 
ment of  persons  or  families  as  self-supporting  economic  units  is  “a 
charitable  institution  conducted  on  philanthropic  principles  and  not 
for  the  purpose  of  profit  or  gain”  within  the  meaning  of  sec.  4(10)  of 
The  Assessment  Act  and  is  therefore  exempt  from  municipal  taxation. 
There  is  no  warrant  for  attributing  to  the  legislature  an  intention  in 
sec.  4(10)  to  exempt  only  public  institutions  from  taxation. 

An  appeal  by  the  Township  of  King  by  way  of  a stated  case 
from  an  order  of  His  Honour  Judge  Macdonell,  of  the  County 
Court  of  the  County  of  York,  declaring  the  lands  of  the  re- 
spondent association  situate  in  the  Township  of  King  to  be 
exempt  from  taxation. 

The  stated  case  is  set  out  in  the  reasons  for  judgment  of 
Masten  J.A.  (infra). 
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December  8th,  1938.  The  appeal  was  heard  by  Middleton^ 
Masten  and  Henderson  JJ.A. 

G.  W.  Mason,  K.C.,  and  J.  D.  Lucas,  for  the  appellant  Town- 
ship, submitted  that  the  respondent  was  not  a charity  for  it 
consisted  of  a small  limited  group  in  the  community  which  was 
constantly  fluctuating.  Reference  was  made  to  Halsbury,  2nd 
ed.,  vol.  4,  para.  170,  p.  128;  Sheppard  v.  Bradshaw  (1921),  50 
O.L.R.  626;  Verge  v.  Somerville  et  al,  [1924]  A.C.  496,  at  p.  499; 
In  re  Drummond;  Ashworth  v.  Drummond,  [1914]  2 Ch.  90; 
Canadian  National  Railways  v.  Town  of  Capreol,  [1925]  S.C.R. 
499;  Re  Sherhourne  House  Trust  (1932),  41  O.W.N.  196;  Hals- 
bury, 2nd  ed.,  vol.  4,  pp.  145  and  146. 

Counsel  traced  the  history  of  industrial  farms  and  urged 
that  only  institutions  of  correction  as  deflned  by  The  Industrial 
Farms  Act,  R.S.O.  1937,  ch.  387,  came  within  this  term  in  the 
exempting  subsections  of  The  Assessment  Act. 

Counsel  argued  that  the  ejusdem  generis  rule  when  applied 
to  subsec.  10  of  sec.  4 of  The  Assessment  Act  had  the  effect  of 
requiring  any  organization  claiming  to  be  a charitable  or  phil- 
anthropic institution  within  the  subsection  to  be  a public  insti- 
tution and  also  a correctional  institution,  and  the  respondent  is 
neither.  Reference  to  Canadian  National  Railways  v.  Town  of 
Capreol,  supra. 

Arthur  Kelly,  for  the  respondent,  contended  that  the  re- 
spondent corporation  was  within  the  exempting  provision  of  sec. 
4(10)  of  The  Assessment  Act,  R.S.O.  1937,  ch.  272,  either  as  be- 
ing an  industrial  farm  or  as  a charitable  institution  conducted  on 
philanthropic  principles  and  not  for  the  purpose  of  profit  or 
gain.  The  objects  and  work  of  the  respondent  corporation  are 
within  the  definition  of  charity  laid  down  in  Commissioners  of 
Income  Tax  v.  Pemsel,  [1891]  A.C.  531,  at  p.  564,  and  Moorcroft 
V.  Simpson  (1921),  50  O.L.R.  148,  at  p.  157. 

Counsel  also  submitted  that  the  respondent  was  an  industrial 
farm,  such  as  was  specifically  mentioned  in  the  exempting  sub- 
section, using  the  plain  and  natural  meaning  of  that  phrase. 

Counsel  further  contended  that  the  respondent  was  a semin- 
ary of  learning  within  sec.  4(4)  of  The  Assessment  Act  and  on 
this  ground  exempt  from  taxation. 

As  to  the  application  of  the  ejusdem  generis  rule,  this  rule 
should  be  applied  with  caution : see  Tillmanns  d Co.  v.  SS.  Knuts- 
ford.  Ltd.,  [1908]  2 K.B.  385.  Also  it  is  to  be  noted  that  the 
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phrase  “other  charitable  institution  conducted  on  philanthropic 
principles  and  not  for  the  purpose  of  profit  or  gain”  was  added 
by  amendment  indicating  that  it  was  intended  to  extend  the 
scope  of  the  subsection. 

Counsel  referred  to  Independent  Order  of  Foresters  v.  Oak- 
ville (1915),  34  O.L.R.  524;  Re  City  of  Ottawa  and  Grey  Nuns 
(1913),  29  O.L.R.  568;  Ottawa  Y.M.C.A.  v.  Ottawa  (1910),  20 
O.L.R.  567;  In  re  Macduff,  [1896]  2 Ch.  451,  at  p.  464. 

Cur.  adv.  vult. 

December  16th,  1938.  Middleton  J.A.: — ^After  I had 
arrived  at  a definite  opinion  in  this  appeal  I had  the  privilege  of 
reading  the  judgment  of  my  brother  Hasten,  and  he  so  carefully 
sets  forth  the  questions  involved  that  I do  not  need  to  repeat 
what  he  has  said. 

I have  traced  the  history  of  industrial  farms  to  The  Munici- 
pal Act  of  1866.  That  statute  29-30  Viet.,  ch.  51,  sec.  413,  em- 
powers the  council  of  every  county,  city  or  town  separated  from 
the  county  to  acquire  land  for  the  purpose  of  an  industrial  farm, 
and  further  provides  that  within  two  years  from  the  passing 
of  this  Act  the  municipality  shall  establish  a house  of  industry 
and  a house  of  refuge,  and  provide  by  by-law  for  the  erection 
and  repair  thereof  and  for  the  appointment  of  necessary  offi- 
cers and  servants  for  carrying  on  the  affairs  of  such  house  of 
industry  or  refuge.  It  is  not  required  that  the  house  of  industry 
and  the  house  of  refuge  shall  be  upon  the  industrial  farm,  but 
this  is  apparently  contemplated.  These  homes  (sec.  414)  were 
to  provide  for  poor  and  indigent  persons  who  were  incapable  of 
supporting  themselves,  and  persons  who  without  means  are 
able  to  work  and  refuse  and  neglect  so  to  do;  dissolute  per- 
sons incapable  of  or  unwilling  to  gain  or  procure  an  honest 
living,  and  in  addition  those  who  spend  their  time  in  public 
houses  to  the  neglect  of  any  honest  calling,  and,  finally,  idiots. 

The  Assessment  Act  of  that  year  29-30  Viet.,  ch.  53,  sec. 
9(9),  contains  a provision  exempting  from  taxation  any  indus- 
trial farm,  poor  house,  alms  house,  orphan  asylum,  house  of 
industry,  and  lunatic  asylum.  It  is  hard  to  believe  that  the 
Legislature  thus  speaking  did  not  mean  the  same  thing  in  The 
Municipal  Act  and  in  The  Assessment  Act  by  “an  industrial 
farm”. 
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As  time  went  on  an  industrial  farm  came  to  be  known  as  a 
penal  institution.  It  is  now  governed  by  R.S.O.  1937,  ch.  387, 
which  clearly  regards  it  as  a mild  form  of  a reformatory  institu- 
tion. 

I do  not  think  that  this  in  any  way  alters  the  interpretation 
of  the  statute  now  in  question.  If  the  statutes  had  remained  as 
they  w’ere  before  Confederation,  I should  feel  grave  difficulty  in 
sustaining  the  judgment. 

The  statute  has  now  been  entirely  recast.  The  section  in- 
cludes orphan  asylums,  boys’  or  girls’  or  infants’  homes  and 
“other  charitable  institutions  conducted  on  philanthropic  prin- 
ciples, and  not  for  the  purpose  of  profit  or  gain.” 

I am  quite  unable  to  see  any  ambiguity  in  the  vital  words 
iiow  falling  to  be  considered.  This  farm  is  not  an  industrial 
farm,  in  my  view,  within  the  meaning  of  this  section,  but  it  is 
clearly  another  charitable  institution  conducted  on  philanthropic 
principles,  and  not  for  the  purpose  of  profit  or  gain.  I can  see 
no  warrant  for  attributing  to  the  Legislature  an  intention  to 
exempt  from  taxation  only  public  institutions,  or  any  other 
limitation.  The  words  are  plain,  and  so  long  as  the  institution 
falls  within  the  expressed  benevolent  intention  of  the  Legislature 
and  is  a charitable  institution  conducted  on  philanthropic  prin- 
ciples and  not  for  gain,  it  is  entitled  to  the  exemption. 

The  Judicial  Committee  in  Attorney -General  of  Ontario  v. 
Mercer  (1883),  8 App.  Cas.  767,  at  p.  778,  laid  down  a principle 
that  I think  is  here  applicable:  “Every  word”  in  a statute  “ought, 
primd  facie,  to  be  construed  in  its  primary  and  natural  sense, 
unless  a secondary  or  more  limited  sense  is  required  by  the  sub- 
ject or  the  context.” 

The  rule  ejusdem  generis  is  one  that  is  to  be  applied  with 
caution  and  not  to  be  pushed  too  far.  It  is  a rule  that  ought  not 
to  be  invoked  unless  the  intention  of  the  Legislature  is  ambigu- 
ous: See  Anderson  v.  Anderson,  [1895]  1 Q.B.  749. 

Further,  I am  quite  convinced  that  you  cannot  here  find  a 
category,  and  there  is  no  room  for  the  application  of  this  doc- 
trine. See  per  Lord  Justice  Farwell,  Tillmanns  d Co.  v.  SS. 
Knutsford  Ltd.,  [1908]  2 K.B.  385. 

A further  difficulty  in  the  way  of  applying  the  rule  is  that 
the  words  in  question  were  introduced  to  the  Act  by  way  of 
amendment;  they  were  thus  in  effect  a substantive  enactment. 
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In  my  view  the  appeal  should  be  dismissed  with  costs,  and 
the  questions  submitted  should  be  answered  accordingly. 

Henderson  J.A.  agreed  with  Middleton  J.A. 

Masten  J.A.: — This  is  an  appeal  from  the  judgment  of  His 
Honour  Judge  Macdonell  dated  the  28th  November,  1938,  de- 
claring the  lands  of  the  respondent  in  the  Township  of  King 
exempt  from  taxation. 

The  appeal  is  on  a stated  case  pursuant  to  the  provisions  of 
the  statute  in  that  behalf.  The  stated  case  is  as  follows: 

“Pursuant  to  a request  made  at  the  hearing  before  me  of 
this  appeal  from  the  Court  of  Revision  of  the  Township  of  King 
for  the  purpose  of  an  appeal  from  my  judgment  to  the  Court 
of  Appeal  on  the  questions  of  law  and  the  construction  of  the 
statutes  arising  from  the  said  appeal,  I hereby  state  the  same 
in  the  form  of  a special  case  pursuant  to  sec.  85  of  The  Assess- 
ment Act,  R.S.O.  1937,  ch.  272. 

“Facts: 

“The  respondent  is  a corporation  incorporated  without  share 
capital  under  the  provisions  of  The  Ontario  Companies  Act  for 
the  following  objects,  viz.: 

“ ‘To  aid,  assist  and  encourage  the  re-establishment  of  per- 
sons or  families  as  self-supporting  economic  units,  and  to  do 
all  things  necessary  or  conducive  to  further  the  objects  of  the 
corporation  or  calculated  directly  or  indirectly  to  advance  the 
objects  of  the  corporation.’ 

“In  furtherance  of  the  objects  of  the  Association  the  re- 
spondent in  the  year  1933  purchased  for  ninety-five  thousand 
($95,000.00)  dollars,  lots  11,  12,  13,  14  and  part  of  lot  15  in  the 
4th  concession  of  the  Township  of  King.  The  lands  consist  of 
some  800  acres  including  a body  of  water  known  as  Mary  Lake. 
There  are  a number  of  valuable  buildings  located  on  the  premises 
and  the  whole  block  has  been  previously  used  as  a gentleman’s 
country  estate.  The  property  was  assessed  in  1933  for  $50,600.00. 

“The  plan  of  the  directors  of  the  Association  is  to  take  desti- 
tute families  to  the  lands  in  question  where  the  adult  members 
of  the  family  are  given  instruction  in  practical  farming.  When 
suitable  persons  are  sufficiently  trained  as  farmers  the  Asso- 
ciation intends  to  assist  in  settling  them  on  other  lands  in  order 
that  such  persons  may  commence  farming  operations  on  their 
own  account. 
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“In  order  to  carry  out  this  plan  the  Association  has  a resi- 
dent manager  and  a nucleus  of  trained  men  on  the  property. 
The  lands  in  question  have  been  used  for  this  purpose  since  the 
date  of  purchase  and  while  no  persons  have  been  separately 
established  on  their  own  farms  there  are  now  on  the  property 
for  such  training  purposes  some  ten  families  and  some  seventy 
or  eighty  persons. 

“The  adults  are  constantly  employed  in  the  ordinary  farm 
work  and  are  also  given  special  instructions  both  in  various 
branches  of  husbandry  as  well  as  in  suitable  handicrafts. 

“While  engaged  on  the  land  the  adult  men  are  paid  an  al- 
lowance which  is  similar  to  wages  paid  to  farm  help  on  farms 
operated  for  commercial  purposes. 


“The  whole  of  the  property  of  the  respondent  is  used  for 
the  purposes  of  the  Association,  the  water  supply  for  the  build- 
ings and  the  cattle  being  drawn  from  the  lake. 

“As  far  as  is  consistent  with  its  objects  the  farm  is  operated 
in  the  same  manner  as  in  the  case  of  a farm  operated  for  com- 
mercial purposes  with  the  exception  that  it  is  not  operated  for 
the  purpose  of  gain.  Hitherto  the  Association  has  operated  at 
an  annual  deficit  but  it  is  the  hope  of  the  directors  that  the  land 
can  be  made  self-supporting,  and  in  this  event  any  profits  will 
be  applied  to  further  the  objects  of  the  Association  in  a like 
manner. 

“Decision: 

“Upon  these  facts  I held  that  the  respondent  is  an  industrial 
farm  and  a charitable  institution  conducted  on  philanthropic 
principles  and  as  the  lands  and  buildings  are  being  used  to  fur- 
ther the  objects  of  the  Association,  they  are  exempt  from  assess- 
ment under  the  provision  of  sec.  4,  subsec.  10  of  The  Assess- 
ment Act. 


“Settlement  of  Question: 

On  the  above  facts  and  on  the  true  construction  of  the 
Statutes  as  applied  to  the  facts  so  stated,  was  I right  in  holding 
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that  the  lands  in  question  were  exempt  from  taxation  under 
the  provisions  of  the  said  Act? 

“Dated  at  Toronto  the  28th  day  of  November,  1938. 

“Ian  Macdonell, 

“Judge.” 

The  provision  of  The  Assessment  Act  under  which  exemp- 
tion is  claimed  is  to  be  found  in  The  Assessment  Act,  R.S.O. 
1937,  ch.  272,  sec.  4(10),  which  reads  as  follows: 

“All  real  property  in  Ontario  and  all  income  derived,  whe- 
ther within  or  out  of  Ontario,  by  any  corporation,  or  received  in 
Ontario  on  behalf  of  any  corporation,  shall  be  liable  to  taxation, 
subject  to  the  following  exemptions: 

“10.  Every  industrial  farm,  house  of  industry,  house  of 
refuge,  institution  for  the  care  of  children,  and  every  boys’  and 
girls’  or  infants’  home  or  other  charitable  institution  conducted 
on  philanthropic  principles  and  not  for  the  purpose  of  profit  or 
gain,  and  every  house  belonging  to  a company  for  the  reforma- 
tion of  offenders,  and  the  land  belonging  to  or  connected  with 
the  same;  but  not  when  occupied  by  a tenant  or  lessee.” 

The  first  provision  of  a similar  character  to  be  found  in  The 
Assessment  Act  appears  in  the  Statutes  of  Ontario,  1868-9,  32 
Viet.,  ch.  36,  as  sec.  9(9),  which  reads  as  follows: 

“Every  industrial  farm,  poor  house,  alms  house,  orphan  asy- 
lum, house  of  industry  and  lunatic  asylum,  and  every  house 
belonging  to  a company  for  the  reformation  of  offenders,  and 
the  real  and  personal  property  belonging  to  or  connected  with 
the  same.” 

By  The  Assessment  Act  of  1904,  4 Edw.  VTI,  this  provision 
for  exemption  was  extended  and  the  words  appear  in  ch.  23  of 
the  statutes  of  that  year,  sec.  5(9),  as  follows: 

“Every  industrial  farm,  poor-house,  alms-house,  orphan 
asylum,  and  every  boys’  or  girls’  or  infants’  home  or  other 
charitable  institution  conducted  on  philanthropic  principles  and 
not  for  the  purpose  of  profit  or  gain,  house  of  industry,  house  of 
refuge,  and  public  lunatic  asylum,  and  every  house  belonging  to 
a company  for  the  reformation  of  offenders,  and  the  real  pro- 
perty belonging  to  or  connected  with  the  same.” 

The  obvious  purpose  of  this  change  in  the  statute,  as  I under- 
stand it,  was  to  extend  the  ambit  of  the  exemption. 
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In  1911,  1 Geo.  V,  ch.  59,  it  was  provided  that  this  exemption 
should  not  “apply  to  any  real  property  when  occupied  by  any 
tenant  or  lessee”,  and  from  1911  until  the  present  time  no  further 
change  appears. 

On  behalf  of  the  appellant  it  is  argued,  (a)  that  this  is  not 
an  industrial  farm,  and  (b)  that  it  is  not  a charitable  institution 
conducted  on  philanthropic  principles  and  not  for  the  purpose  of 
profit  or  gain. 

On  the  first  question  it  is  urged  that  the  term  “industrial 
farm”  as  used  in  subsec.  10,  means  an  industrial  farm  as  estab- 
lished under  The  Industrial  Farms  Act,  R.S.O.  1937,  ch.  387. 
It  appears  to  me,  however,  that  this  is  too  narrow  a construc- 
tion and  that  we  are  not  at  liberty  to  refer  to  any  Act  not 
incorporated  with  The  Assessment  Act  in  any  form  for  the  pur- 
pose of  interpreting  the  term,  but  that  we  are  bound  to  interpret 
the  words  “industrial  farm”  according  to  the  meaning  of  the 
words  themselves  as  used  in  the  Act  in  question,  and  that  we  are 
not  at  liberty  to  import  into  the  section  the  words  “established 
under  the  provisions  of  The  Industrial  Farms  Act.” 

I have  not  been  able  to  find,  either  in  the  dictionaries  or  in 
the  Digests,  an  interpretation  of  the  phrase  “industrial  farm”, 
though  various  industrial  institutions  are  referred  to  in  many 
different  cases,  for  example  in  Murray’s  Dictionary  and  Supple- 
ment I find  the  following: 

“‘Industrial  school’:  a school  for  teaching  one  or  more 
branches  of  industry.” 

“ ‘Industrial  colony’:  a colony  maintained  at  public  cost  for 
the  purpose  of  providing  work  for  the  unemployed  and  those 
likely  to  become  a public  charge.” 

While  it  is  undoubtedly  true  that  the  words  of  a statute  will 
generally  be  understood  in  the  sense  which  they  bore  when  it 
was  passed:  Lord  Esher  M.R.,  in  Gaslight  and  Coke  Co.  v.  Hardy 
(1886),  17  Q.B.D.  619,  at  p.  621;  Sharpe  v.  Wakefield  (1888), 
22  Q.B.D.  239,  at  p.  242;  [1891]  A.C.  173;  The  King  v.  Wood- 
house,  [1906]  2 K.B.  501,  530;  Read  v.  Bishop  of  Lincoln, 
[1892]  A.C.  644,  yet  the  words  of  a statute  never  should,  in 
interpretation,  be  added  to  or  subtracted  from  without  almost 
a necessity:  Cowper  Essex  v.  Local  Board  for  Acton,  (1889) 
14  App.  Cas.  153,  at  p.  169,  and  the  best  conclusion  at  which  I 
can  arrive  is  that  here  the  words  “industrial  farm”  are  to  be 
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interpreted  in  their  literal  and  broad  sense,  as  a genus  of  which 
the  reformatory  industrial  farm  is  a species,  with  the  result 
that  the  undertaking  in  question  falls,  in  my  opinion,  within  the 
words  “industrial  farm.” 

Interpreting  the  words  under  their  ordinary  signification  I 
think  that  the  respondent  is  an  industrial  farm  devoted  by  the 
terms  of  its  charter  to  the  re-establishment  of  the  unemployed 
poor,  who  are  there  employed  and  at  the  same  time  instructed 
industrially  with  the  view  to  making  them  self-supporting,  and 
therefore  that  this  enterprise  is  in  the  ordinary  meaning  of  the 
words  an  industrial  farm. 

Apart  from  this  contention  however  the  respondent  submits 
that  in  any  event  it  is  a charitable  institution  conducted  on 
philanthropic  principles  and  not  for  the  purpose  of  profit  or 
gain.  It  is  not  in  controversy  that  the  farm  is  not  occupied  by 
a tenant  or  lessee,  and  that  it  is  not  carried  on  for  the  purpose 
of  profit  or  gain.  Further,  it  seems  clear  that  it  is  conducted  on 
philanthropic  principles,  viz.,  for  the  re-establishment  of  persons 
or  families  as  self-supporting  economic  units. 

I £im  further  of  opinion  that  it  is  a charitable  institution  on 
the  facts  for  it  appears  by  the  stated  case,  not  only  that  the 
operations  are  unprofitable  in  the  financial  aspect  of  the  cor- 
poration, but  it  appears  clear  that  the  persons  employed  on  and 
about  the  farm  are  unskilled  and  are  being  taken  there  because 
they  are  unemployed  and  presumably  unemployable,  yet  not- 
withstanding that  fact  they  are  paid  the  same  wages  as  laborers 
skilled  in  the  work  in  which  they  are  engaged. 

The  appellant  further  argues  that  this  Court  is  bound  by  the 
judgment  of  the  Supreme  Court  of  Canada  in  the  case  of  Cana- 
dian National  Railways  v.  Town  of  Capreol^  [1925]  S.C.R.  499, 
confirming  the  judgment  of  this  Court  as  reported  in  56  O.L.R. 
62.  There  may  be  a grave  question  whether  the  observations  of 
Anglin  C.J.  in  the  Supreme  Court  and  of  Ferguson  J.A.  in  this 
Court  with  regard  to  the  applicability  of  the  rule  of  interpreta- 
tion, known  as  ejusdem  generis,  is  or  is  not  obiter,  for  it  is  to  be 
observed  that  the  ultimate  conclusion  is  based  on  the  ground 
that  the  institution  known  as  the  Y.M.C.A.  of  Capreol  was  not 
a charitable  institution  because  it  charged  a full  and  adequate 
rate  for  the  services  rendered. 
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However  assuming  that  the  rule  of  ejusdem  generis  does 
apply  it  then  becomes  necessary  to  inquire  what  is  the  genus 
which  is  common  to  the  several  specific  exemptions  mentioned 
in  subsec.  10,  and  on  that  question  it  seems  to  me  that  the  only 
aspect  or  feature  common  to  them  all  is  “charitable”.  On  that 
I refer  to  the  full  and  admirable  discussion  which  appears  in  the 
judgment  of  Hodgins  J.A.,  56  O.L.R.  at  pp.  72  and  73. 

If  that  is  not  the  only  genus  and  if  there  is  more  than  one 
category,  then  there  is  no  room  for  the  application  of  the  ejus- 
dem generis  doctrine,  as  was  determined  by  Farwell  L.J.  in  Till- 
manns  d Co.  v.  SS.  Knutsford  Ltd.,  [1908]  2 K.B.  385,  and  the 
rule,  as  is  pointed  out  by  Lopes  L.J.  in  Anderson  v.  Anderson, 
[1895]  1 Q.B.  749,  is  to  be  applied  with  caution. 

If,  however,  the  genus  is  “charitable”  and  if  on  the  facts  this 
is  a charitable  institution,  then  it  clearly  falls  within  the  terms 
of  subsec.  10,  and  that  is  the  view  at  which  I have  arrived  in 
this  case. 

For  that  reason  I am  of  opinion  that  the  appeal  should  be 
dismissed  with  costs. 

Appeal  dismissed  with  costs. 


[COURT  OF  APPEAL.] 

Thompson  and  Kerr  v.  Findlay* 

Husband  and  wife — Liability  of  husband  for  medical  services  rendered 
to  wife  while  she  was  living  apart  from  her  husband — Power  of 
wife  to  pledge  her  husband’s  credit  for  necessaries — Presumptions — 
Enquiry  whether  wife  compelled  to  leave  husband. 

Where  a wife  lives  apart  from  her  husband  the  presumption  is  that  she 
has  not  authority  to  pledge  the  credit  of  her  husband,  even  for  neces- 
saries. Hence  where  a person  who  has  supplied  goods  to  or  rendered 
services  for  a wife  who  is  separated  from  her  husband  is  seeking  to 
recover  judgment  against  the  husband  for  the  value  of  such  goods  or 
services  the  onus  is  upon  such  person  to  establish  that  the  wife  is 
living  apart  from  the  husband  under  such  circumstances  as  to  give 
the  wife  an  implied  authority  to  bind  the  husband  and  that  the  goods 
or  services  were  necessaries. 

When  a wife  has  left  her  husband  without  his  consent,  or  lives  apart 
from  him  contrary  to  his  wishes,  she  has  no  implied  authority  to 
pledge  his  credit  unless  he  has  been  guilty  of  such  misconduct  as  to 
justify  her  in  having  so  left  him  or  living  apart. 

Eastland  v.  Burchell  (1878),  3 Q.B.D.  432,  at  p.  435,  and  Debenham  v. 
Mellon  (1880),  6 App.  Cas.  24,  applied. 

An  appeal  by  the  defendant  from  a judgment  of  His  Honour 
Judge  Killoran,  sitting  in  the  County  Court  of  the  County  of 
Huron,  whereby  the  plaintiff  Thompson  was  awarded  the  sum 
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of  $617.50  and  the  plaintiff  Kerr  the  sum  of  $140.00,  against  the 
defendant  with  costs. 

November  1st,  1938.  The  appeal  was  heard  by  Middleton^ 
Masten  and  Gillanders  JJ.A. 

A.  M.  Ferris,  for  the  defendant,  appellant,  submitted  that 
since  the  appellant’s  wife  had  left  him  without  just  cause,  in  the 
absence  of  an  agreement,  she  did  not  carry  with  her  the  implied 
authority  to  pledge  his  credit  which  she  had  during  cohabitation. 

The  respondent  doctor  knew  that  the  appellant  had  expressly 
repudiated  his  wife’s  debts  and  that  there  had  been  domestic 
difficulties.  The  respondent  nurse  did  not  know  whether  the 
appellant  was  alive  or  dead,  hence  neither  of  the  respondents 
in  fact  gave  credit  to  the  defendant.  The  wife’s  name,  and  not 
the  husband’s,  was  entered  in  the  accounts  of  the  respondents, 
indicating  that  they  were  not  looking  to  her  husband  for  pay- 
ment: see  Robert  Simpson  Co.  Ltd.  v.  Ruggles  (1930),  65  O.L.R. 
186. 

Counsel  for  the  appellant  distinguished  Tait  v.  Lindsay 
(1862),  12  U.C.C.P.  414,  because  in  that  case  there  was  evidence 
of  mutual  consent  to  live  apart.  Counsel  referred  to  Ethering- 
ton  V.  Parrot  (1704),  2 Lord  Raym.  1006;  Griffith  v.  Paterson 
(1873),  20  Gr.  615;  Bentley  v.  Griffin  (1814),  5 Taunt.  356; 
Miss  Gray,  Ltd.  v.  Earl  Cathcart  (1922),  38  T.L.R.  562;  Manhy 
V.  Scott  (1659),  1 Sid.  109. 

D.  E.  Holmes,  for  the  plaintiffs,  respondents,  contended  that 
the  appellant  and  his  wife  were  living  apart  under  such  circum- 
stances as  to  make  her  an  agent  of  necessity  to  obtain  the 
medical  services  rendered  by  the  respondents.  The  appellant  had 
ill  treated  his  wife  and  she  had  left  him  through  no  fault  of 
her  own.  Even  if  the  separation  was  by  mutual  consent,  the 
wife  is  still  an  agent  of  necessity.  In  such  circumstances  a 
husband  cannot  avoid  liability  by  repudiating  his  wife’s  debts: 
see  Halsbury,  2nd  ed.,  vol.  16,  para.  1132. 

Nurses  have  no  opportunity  before  services  are  rendered  to 
ascertain  who  is  liable  for  payment.  The  nursing  bill  was  sent 
to  the  husband  but  he  returned  it. 

Counsel  relied  on  Tait  v.  Lindsay  (1862),  12  U.C.C.P.  414, 
and  Bowstead  on  Agency,  8th  ed.,  pp.  28,  29,  and  distinguished 
/Ifiss  Gray,  Ltd.  v.  Earl  Cathcart  (1922),  38  T.L.R.  562.  He  also 
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referred  to  Johnston  v.  Sumner  (1858),  3 H.  & N.  261,  27  L.J. 
Exch.  341;  Harvey  v.  Norton  (1840),  4 Juris  42;  Bolton  v.  Pren- 
tice (1745),  2 Str.  1214. 

Ferris,  in  reply,  contended  that  the  respondents  could  not 
attach  liability  to  the  appellant  by  merely  sending  him  the  bill 
for  the  services  rendered  to  his  wife. 

Cur.  adv.  vult. 

November  21st,  1938.  Hasten  J.A.: — Appeal  from  the 
judgment  of  Killoran,  County  Judge,  sitting  in  the  County  Court 
of  Huron.  The  judgment  is  dated  the  31st  March,  1937,  and 
awards  judgment  against  the  appellant  as  follows:  to  the  re- 
spondent Thompson  $617.50,  and  to  the  respondent  Kerr  $140.00, 
together  with  the  costs  of  the  action. 

The  claim  of  the  respondent  Thompson  is  for  professional 
services  as  a physician  rendered  to  the  wife  of  the  appellant 
from  October  4th,  1932,  down  to  April  2nd,  1934,  and  the  claim 
of  the  respondent  Kerr  is  for  professional  services  as  a nurse 
rendered  to  the  wife  of  the  appellant  in  October  and  November, 
1932. 

No  question  arises  on  this  appeal  respecting  the  rendering  of 
the  services  in  question  or  respecting  the  quantum  of  the  claim; 
the  sole  issue  is  as  to  the  liability  of  the  defendant  under  the 
circumstances  appearing  in  evidence. 

The  appellant  and  his  wife  were  married  in  1921,  but  have 
not  cohabited  since  1927,  and  have  since  then  lived  apart  without 
any  express  separation  agreement,  either  written  or  oral,  until 
the  separation  agreement  of  August  7th,  1935  (exhibit  7),  was 
executed. 

It  will  be  convenient  before  discussing  the  evidence  to  refer 
to  the  law  relating  to  the  right  of  a wife  who  is  living  apart 
from  her  husband  to  pledge  her  husband’s  credit. 

Whether  marriage  creates  in  the  wife  a presumptio  juris  et 
de  jure  of  authority  to  pledge  her  husband’s  credit  was  considered 
and  discussed  from  the  time  of  Manby  v.  Scott  (1659),  1 Sid. 
109;  Smith’s  Leading  Cases,  13th  ed.,  vol.  2,  p.  417,  until  it  was 
finally  determined  in  1880  by  the  House  of  Lords  in  Debenham  v. 
Mellon  (1880),  6 App.  Cas.  24,  where  the  Lord  Chancellor  (Lord 
Selborne)  speaks  as  follows,  at  p.  31: 
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“My  Lords,  you  are  asked  in  this  case  to  review  the  decision 
of  the  Court  of  Common  Pleas  in  1864,  in  Jolly  v.  Rees^  15 
C.B.  (N.S.)  628,  the  correctness  of  which,  as  far  as  I know, 
has  not  been  seriously  controverted  since  that  time. 

“The  point  determined  was  one  of  much  importance;  namely, 
that  the  question,  whether  a wife  has  authority  to  pledge  her 
husband’s  credit,  is  to  be  treated  as  one  of  fact,  upon  the  cir- 
cumstances of  each  particular  case,  whatever  may  be  the  pre- 
sumption arising  from  any  particular  state  of  circumstances. 

“That  principle  is  now  controverted;  and  the  first  question 
before  your  Lordships  is,  whether  the  mere  fact  of  marriage 
implies  a mandate  by  law,  making  the  wife  (who  cannot  her- 
self contract,  unless  so  far  as  she  may  have  separate  estate) 
the  agent  in  law  of  her  husband,  to  bind  him,  and  to  pledge 
his  credit,  by  what  otherwise  would  have  been  her  own  con- 
tract, if  she  had  been  a feme  sole?  On  that  point,  I think  it 
enough  to  say,  that,  according  to  all  the  authorities,  there  is  no 
such  mandate  in  law  from  the  fact  of  marriage  only,  except  in 
the  particular  case  of  necessity;  a necessity  which  may  arise, 
when  the  husband  has  deserted  the  wife,  or  has  by  his  conduct 
compelled  her  to  live  apart  from  him,  without  properly  pro- 
viding for  her.” 

Two  years  earlier,  in  1878,  Lush  J.,  in  the  case  of  Eastland 
V.  Burchell  (1878),  3 Q.B.D.  432,  at  p.  435,  very  distinctly  stated 
the  law  where  the  spouses  are  living  separate;  he  said: 

“The  authority  of  a wife  to  pledge  the  credit  of  her  husband 
is  a delegated,  not  an  inherent,  authority.  If  she  binds  him,  she 
binds  him  only  as  his  agent.  This  is  a well  established  doctrine. 
If  she  leaves  him  without  cause  and  without  consent,  she  carries 
no  implied  authority  with  her,  to  maintain  herself  at  his  expense. 
But  if  he  wrongfully  compels  her  to  leave  his  home,  he  is  bound 
to  maintain  her  elsewhere,  and  if  he  makes  no  adequate  provi- 
sion for  this  purpose,  she  becomes  an  agent  of  necessity  to 
supply  her  wants  upon  his  credit.  In  such  a case,  inasmuch  as 
she  is  entitled  to  a provision  suitable  to  her  husband’s  means 
and  position,  the  sufficiency  of  any  allowance  which  he  makes 
under  these  circumstances,  is  necessarily  a question  for  the 
jury.  Where,  however,  the  parties  separate  by  mutual  con- 
sent, they  may  make  their  own  terms;  and  so  long  as  they  con- 
tinue the  separation,  these  terms  are  binding  on  both.” 
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Where  the  wife  lives  apart  from  her  husband  the  presumption 
is  that  she  had  not  authority  to  bind  her  husband  even  for 
necessaries;  and  it  is  incumbent  on  the  person  supplying  her 
with  goods  to  show  that  she  is  living  apart  from  him  under 
such  circumstances  as  to  give  her  an  implied  authority  to  bind 
him,  and  that  the  goods  supplied  are  necessaries. 

See  Johnston  v.  Sumner  (1858),  3 H.  & N.  261;  Mamwarmg 
V.  Leslie  (1826),  2 Car.  & P.  507. 

When  a wife  leaves  a husband  without  his  consent,  or  lives 
apart  from  him  contrary  to  his  wishes,  she  has  no  implied  auth- 
ority to  pledge  his  credit  unless  he  has  been  guilty  of  such  mis- 
conduct as  to  justify  her  in  so  leaving  him  or  living  apart. 

She  has  none  of  the  ordinary  authorities  of  a wife,  for  she 
is  not  in  the  ordinary  position  of  a wife,  i.e.,  living  with  her 
husband.  She  has  no  authority  of  necessity  for  she  has  brought 
her  condition  on  herself  and  can  return:  Johnston  v.  Sumner 
(1858),  3 H.  & N.  261,  at  p.  266. 

See  also  Hindley  v.  Westmeath  (1827),  6 B.  & C.  200. 

In  16  Halsbury,  2nd  ed.,  at  para.  1128,  it  is  said: 

“Where  a husband  deserts  his  wife  or  turns  her  out  of  his 
house,  without  adequate  cause,  and  without  the  means  of  sup- 
plying herself  with  necessaries  suitable  to  her  position  in  life, 
she  has  an  irrevocable  authority,  as  an  agent  of  necessity,  to 
pledge  his  credit  for  the  purpose  of  providing  herself  with  such 
necessaries.” 

And  at  para.  1126,  it  is  said: 

“Where  a wife  who  lives  apart  with  the  consent  of  her 
husband  has  not  agreed  to  maintain  herself  or  to  accept  a speci- 
fied allowance  for  her  maintenance,  the  question  whether  she 
has  authority  to  pledge  his  credit  depends  on  whether  she  is 
adequately  provided  for,  regard  being  had  to  the  means  and 
position  of  her  husband.  If  she  has  sufficient  separate  means, 
or  is  capable  of  supporting  herself,  or  is  adequately  maintained 
by  some  third  person,  or  if  her  husband  makes  her  an  adequate 
allowance  for  her  maintenance,  she  has  no  implied  authority  to 
pledge  her  husband’s  credit,  and  he  is  not  bound  by  her  con- 
tracts, whether  the  person  dealing  with  her  knows  of  the  allow- 
ance or  of  the  fact  of  her  otherwise  being  sufficiently  provided 
for,  or  not.” 
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I have  read  and  carefully  considered  the  cases  cited  in  sup- 
port of  these  propositions  and  referred  to  in  the  text,  and  I am 
of  opinion  that  they  support  the  above  statements. 

The  only  case  in  our  Courts  to  which  we  have  been  referred 
bearing  upon  the  question,  appears  to  be  Tait  v.  Lindsay  (1862), 
12  U.C.C.P.  414.  The  action  was  for  board,  lodging  and  neces- 
saries furnished  by  the  plaintiff  against  the  executors  of  Mc- 
Killop,  the  husband.  The  testator  was  married  to  his  wife  in 
1822.  In  the  course  of  a few  years  she  returned  to  some  of  her 
friends,  and  upon  the  testator  being  applied  to  he  said  he  would 
not  keep  her  any  longer  although  she  said  she  was  willing  to 
live  with  him.  The  learned  Judge  directed  that  if  the  husband 
and  wife  parted  by  mutual  consent  the  pladntiff  on  what  appeared 
was  entitled  to  recover,  but  if  she  herself  withdrew  from  him 
at  her  own  will  that  would  not  give  her  authority  to  bind  her 
husband  for  necessaries;  that  if  this  were  the  case  to  find  for 
the  defendants.  If  he  turned  her  away  or  they  parted  by  mutual 
consent  then  to  find  for  the  plaintiff.  The  jury  having  found 
for  the  plaintiff,  the  Court  refused  to  disturb  the  verdict,  being 
of  opinion  that  the  separation  having  been  found  to  be  voluntary 
without  the  wife  having  any  adequate  support  she  was  entitled 
to  pledge  her  husband’s  credit. 

This  case  is  to  be  read  in  conjunction  with  Liddlow  v.  Wilmot 
(1817),  2 Stark.  86,  where  the  action  was  dismissed  because 
the  wife’s  own  funds  were  found  adequate  for  her  support  ac- 
cording to  her  husband’s  situation  in  life;  also  with  the  cases  of 
War  V.  Huntly  (1704),  1 Salk.  118,  and  Bird  v.  Jones  (1828),  3 
Man.  & Ry.  121,  where  the  defendant  succeeded  because  the  wife 
was  as  able  as  her  husband  to  support  herself;  see  also  the  cases 
where  by  lapse  of  time,  without  any  claim  on  the  husband  by 
the  wife,  the  implication  is  that  she  has  agreed  to  maintain 
herself. 

In  my  opinion,  the  question  becomes  entirely  one  of  fact  as  to 
whether  the  presumption  of  law  (that  the  wife  living  separate 
from  her  husband  is  not  entitled  to  pledge  his  credit)  has  been 
met  and  overcome  by  the  evidence;  and  that  issue,  as  it  seems 
to  me,  gives  rise  in  the  present  case  to  three  questions  all  de- 
pending upon  the  evidence. 

(1)  Did  the  husband  eject  her  from  his  home,  or  by  his  mis- 
conduct render  it  impossible  for  her  to  live  with  him? 
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(2)  Were  the  husband  and  wife  living  apart  by  mutual  con- 
sent at  the  time  when  the  services  in  question  were  rendered  by 
the  plaintiffs,  and,  if  so,  does  the  case  fall  within  any  of  the 
exceptions  mentioned  in  Halsbury,  para.  1126,  quoted  above? 

(3)  Did  the  wife  in  1921  or  1922  leave  her  husband  and  re- 
fuse to  live  with  him  on  the  farm  mentioned  in  the  evidence,  and 
did  she  subsequently,  in  September,  1927,  leave  his  quarters  in 
Fort  Rouge  without  his  consent  or  concurrence  and  without 
adequate  reason? 

Having  had  the  privilege  of  reading  the  judgment  of  my 
brother  Gillanders,  in  which  he  states  chronologically  the  essen- 
tial circumstances  of  this  case,  I refrain  from  a repetition  of 
his  statement,  in  which  I concur.  The  law  appears  to  me  to  be 
conclusively  settled  in  the  way  already  indicated,  and  it  remains 
only  to  determine  in  which  of  the  three  categories  above  indi- 
cated the  present  case  falls. 

One  begins  with  the  fact  that  there  is  no  suggestion  of  sexual 
impropriety  on  the  part  of  either  of  the  spouses  during  their 
married  life,  and  with  the  circumstance  that  at  the  time  when 
the  services  in  question  were  rendered  by  the  plaintiffs  the  hus- 
band and  wife  were  living  apart.  This  casts  upon  the  plaintiff 
the  onus  of  removing  the  presumption  that  the  wife  was  without 
authority  to  pledge  the  credit  of  her  husband. 

I have  searched  in  vain  for  any  evidence  that  the  defendant 
either  turned  his  wife  away  or  was  guilty  of  such  conduct  as 
justified  her  in  leaving  him.  It  is  plain  that  in  September,  1927, 
the  wife  came  to  Detroit  and  took  lodgings  in  the  city,  though 
her  presence  there  was  unknown  to  her  husband;  that  subse 
quently  she  came  to  Fort  Rouge  where  he  was  living  and  work- 
ing and  was  properly  received  and  maintained  by  him  as  long  as 
she  remained. 

Questions  two  and  three  indicated  above  can  be  dealt  with 
at  one  and  the  same  time. 

A true  picture  of  the  unhappy  relations  which  existed  be- 
tween the  appellant  and  his  wife  practically  from  the  time  of 
their  marriage  in  1921,  can  be  obtained  only  from  a complete 
perusal  of  the  evidence.  Needless  to  say,  that  has  been  done. 
Our  attention  was  directed  by  counsel  with  full  elaboration  to 
the  salient  passages  in  the  evidence,  and  since  the  argument  I 
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have  again  perused  it.  It  will,  perhaps  suffice  if  I state  the 
results  of  my  perusal  and  consideration. 

While  the  appellant’s  wife  claimed  that  at  the  time  of  the 
marriage  in  1921  she  was  both  willing  and  anxious  to  cohabit 
with  her  husband  and  even,  as  she  says  to  live  with  him  in  a 
tent,  yet  she  consistently  refused  to  live  with  him  in  the  places 
chosen  by  him;  first,  a temporary  residence  at  his  home  on  his 
father’s  farm  (Evidence  p.  69) ; secondly,  after  leaving  the  hos- 
pital in  September,  1921,  she  refused  to  go  with  him  to  live  at 
his  home  on  the  Pickard  farm  (Evidence  pp.  71,  72,  74) ; third, 
this  refusal  was  repeated  in  1922  after  Pickard’s  death,  when 
the  appellant  was  living  alone  in  his  house  on  that  farm  (Evi- 
dence pp.  43-46).  He  continued  to  reside  alone  in  that  house 
from  October,  1921,  till  November,  1922.  During  this  time  he 
frequently  visited  her  and  requested  her  to  come  and  live  with 
him.  The  appellant’s  wife,  though  brought  up  on  a farm,  defin- 
itely refused  to  live  with  him  on  a farm. 

In  September  or  October  of  1922,  the  appellant’s  wife,  with- 
out notice  to  the  appellant,  went  with  her  sister,  Mrs.  Johnston, 
to  Boston  for  the  winter.  In  November,  1922,  appellant  says 
(p.  77) : “Well,  she  had  gone  away  to  Boston.  I figured  ‘What 
is  the  use,  she  isn’t  coming  back,  so  I might  as  well  leave’,”  and 
ne  went  to  Detroit  to  resume  his  former  situation  there.  The 
spouses  did  not  meet  again  for  two  or  three  years  anyway,  and 
meantime  no  demand  for  maintenance  appears  to  have  been 
made  by  the  wife.  The  spouses  met  in  1924  or  1925,  and  after 
some  months  of  friendly  correspondence,  the  appellant’s  wife, 
in  January  or  February,  wrote  to  the  appellant  that  she  wanted 
to  join  him.  He  says:  “I  wrote  back  and  told  her  ‘all  right,  if 

she  wanted  to  come  to  come  on’.”  She  did  so,  bringing  the 
child,  and  remained  with  him  two  months,  at  the  end  of  which 
time  she  returned  to  her  father’s.  Subsequent  spasmodic  co- 
habitation occurred  from  time  to  time  down  till  December,  1926, 
when  the  appellant’s  wife  came  to  Detroit  with  the  child  and 
rented  quarters  for  herself  in  the  city,  some  14  miles  from  the 
appellant’s  place  of  work.  She  visited  him  in  Fort  Rouge,  and 
differences  developed  as  to  a place  of  residence  for  the  family. 
Appellant  required  and  insisted  on  an  apartment  in  Fort  Rouge 
near  his  work.  For  several  weeks  thereafter  the  wife  lived  in 
Detroit  while  appellant  lived  in  Fort  Rouge,  he  paying  for  the 
upkeep  of  both  places. 
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The  further  evidence  is  important,  and  I quote  it  at  pp.  88 
and  89: 

“Q.  After  she  had  been  in  the  second  apartment  (in  De- 
troit) two  or  three  weeks  what  happened?  A.  Well  I wanted 
her  to  come.  I was  getting  fed  up  on  paying  apartment  rent  up 
there.  I wanted  her  to  come  out  with  me  or  change  her  mind  oi 
do  something  else.  I was  getting  tired  of  it  running  back  ano 
forth  and  paying  both  ends. 

“Q.  And  what  was  said?  A.  There  was  nothing  particu- 
lar, arguments  or  nothing,  just  she  didn’t  want  to  come.  That 
was  all. 

“Q.  What  did  you  say  to  her?  A.  I said  she  would  have 
to  come.  I couldn’t  afford  to  keep  her  down  there  and  keep 
two  places,  either  make  up  her  mind  to  do  one  or  the  other. 

“Q.  And  what  did  she  do?  A.  Well,  finally  she  made  up 
her  mind  and  I was  back  to  work  and  she  came  out  one  night. 
She  came  back  and  stayed  one  night  and  she  left  me  a note.  I 
never  seen  her  after  that. 

“Q.  What  was  said  that  night?  A.  About  the  apartment, 
about  getting  an  apartment  for  us. 

“Q.  Yes?  What  was  said?  A.  Nothing,  only  I told  her 
if  she  was  going  to  stay  there,  I had  to  go  to  work  in  the  morning, 
she  had  better  go  out  around  and  see  if  she  could  pick  up  a suit- 
able apartment,  she  had  nothing  to  do,  she  could  look  around  a 
little  down  there  and  find  one,  there  was  different  ones.  I told 
her  look  around  and  look  them  over  and  see  if  they  were  suit- 
able. 

“Q.  Yes.  What  did  she  say  to  that?  A.  She  said  it  was 
all  right,  she  would  do  that  in  the  morning. 

“Q.  What  happened  then?  A.  Well  I went  to  work  in  the 
morning.  When  I came  back  at  night  she  had  left. 

“Q.  Was  there  any  note  or  anything?  A.  Yes. 

“Q.  What  is  this  I show  you,  exhibit  1?  A.‘  That  was  the 

note  she  left,  a piece  of  brown  wrapper  paper,  left  on  the  dresser 
in  the  room. 

“Q.  Is  that  her  writing?  A.  Yes.” 

Exhibit  1 reads  as  follows:  “Call  up  the  house  some  time. 

The  No.  is  Northway  3291  M looked  all  morning  to  see  if  I 
could  get  a place  and  what  looked  anything  like  decent  was  $50 
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a month.  Please  make  up  your  mind  to  either  quit  working  or 
come  on  down.” 

“Q.  Down  where?  A.  Down  to  the  city  where  she  was.” 

After  this  the  appellant’s  wife  appears  to  have  returned 
almost  immediately  to  her  brother’s  home  where  she  has  since 
acted  as  his  housekeeper.  The  position  then  appears  to  me  to 
be  that,  at  the  time  when  the  services  in  question  were  ren- 
dered, the  husband  and  wife  were  living  apart,  not  by  mutual 
consent  as  found  by  the  trial  Judge,  but  on  the  contrary  they 
were  living  apart  in  consequence  of  the  refusal  of  the  appellant’s 
wife  to  live  with  him  at  a place  of  his  choosing  and  reasonably 
convenient  to  his  place  of  work.  Further,  that  the  wife  did 
leave  her  husband  and  positively  refused  to  live  with  him  in 
1921  and  1922  on  the  farm  mentioned  in  the  evidence,  and  that 
she  did  subsequently,  in  September,  1927,  leave  his  quarters  in 
Fort  Rouge  without  his  consent  or  concurrence  and  without 
adequate  reason. 

It  appears  from  the  evidence  of  the  plaintiff  Thompson,  that 
on  August  31st,  1931,  the  appellant  paid  to  him  $41.00,  a large 
part  of  which  was  for  attendance  on  his  son  and  part  only  for 
attendance  on  appellant’s  wife,  and  the  appellant  then  told  the 
respondent,  Thompson,  that  he  would  not  be  responsible  for  any 
more  of  his  wife’s  debts.  The  services  rendered  in  1932,  1933 
and  1934  were  charged  by  him  in  his  accounts  to  Mrs.  Minnie 
Findlay  and  not  to  the  appellant.  In  considering  this  aspect 
of  the  evidence  it  is  to  be  borne  in  mind  that  under  the  exist- 
ing law  of  Ontario  the  incapacity  of  a married  woman  to  con- 
tract has  been  removed.  Considering  all  the  circumstances  there 
is  strong  ground  for  entertaining  the  view  that  the  plaintiff, 
Thompson,  never  gave  credit  to  the  appellant  and  there  is  no 
suggestion  in  the  evidence  that  the  respondent,  Kerr,  ever  gave 
credit  to  him.  On  these  grounds  I am  of  opinion,  first,  that  this 
case  falls  within  the  third  category  above  mentioned  and  that 
the  wife  had  no  authority  to  pledge  the  appellant’s  credit  to  the 
respondents,  or  either  of  them,  and  I am  further  of  opinion  that 
neither  of  the  respondents  rendered  the  services  in  question 
relying  on  the  credit  of  the  appellant  or  that  they  gave  credit  to 
him. 

For  these  reasons  I am  of  opinion  that  the  appeal  must  be 
allowed  and  the  action  dismissed  with  costs  here  and  below  pay- 
able by  the  respondents  to  the  appellant. 
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Middleton  J.A.: — I agree. 

Gillanders  J.A.: — This  is  an  appeal  by  the  defendant  from 
a judgment  of  His  Honour  Judge  Killoran  sitting  as  a Judge  of 
the  County  Court  of  the  County  of  Huron,  dated  March  31st, 
1937,  awarding  to  the  plaintiff  Thompson  $617.50  and  to  the 
plaintiff,  Ella  Kerr,  $140.00  with  costs. 

The  plaintiff  Thompson  is  a physician  and  surgeon  and  the 
plaintiff,  Ella  Kerr,  is  a nurse,  and  the  claims  are  for  payment 
for  professional  services  rendered  by  them  to  the  defendant’s 
wife,  Minnie  Findlay,  following  serious  burns  received  by  her 
in  attempting  to  light  a cook  stove  with  coal  oil. 

At  the  time  the  services  were  rendered  and  for  several  years 
prior  thereto,  the  wife,  Minnie  Findlay,  had  been  living  separate 
from  the  defendant,  her  husband.  Neither  the  rendering  of 
the  services  by  the  plaintiffs  or  the  amount  claimed  is  disputed. 
The  question  in  dispute  is  whether  the  defendant  is,  under  the 
circumstances  of  this  case,  liable  for  these  services  rendered  to 
his  wife. 

The  defendant  and  his  wife  were  married  on  June  1st,  1921. 
At  that  time  he  was  working  in  Detroit,  Mich.  They  stayed  one 
night  at  her  sister’s  home,  after  which  the  defendant  went  to 
his  parents’  home  and  she  stayed  part  of  the  time  with  his  sister 
and  part  of  the  time  with  her  father.  In  August  the  defendant 
went  to  the  north-west.  On  September  1st  a child  was  born, 
whereupon  the  defendant  returned.  He  wished  his  wife  to  live 
with  his  people;  she  did  not  wish  to  do  so.  He  contends  he 
partially  fitted  up  the  house  on  what  is  called  the  Pickard  farm 
and  lived  there  himself  for  a time,  but  the  wife  had  objection 
to  living  on  a farm  and  continued  on  with  her  relatives.  In 
1922  the  defendant  gave  up  the  Pickard  farm  to  return  to 
Detroit,  and  took  up  employment  again  with  the  Great  Lakes 
Engineering  Co.,  for  which  firm  he  had  previously  worked,  and 
continued  in  their  employment  thereafter.  In  1925,  after  he 
and  his  wife  had  discussed  matters  at  her  father’s  place,  she 
went  to  Detroit  and  they  lived  together  there  for  short  periods 
from  time  to  time  until  1927.  In  1927,  after  some  difference  of 
opinion  about  securing  a place  to  live  satisfactory  to  both  par- 
ties, the  wife  went  to  live  with  the  defendant  in  a single  room 
in  a lodging  house  at  River  Rouge,  but  after  staying  over  night 
she  left  the  next  day  while  her  husband  was  at  work,  and  came 
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back  to  Goderich  with  her  people.  The  parties  did  not  live 
together  after  that  with  the  exception  of  one  night  in  1928. 

In  1931,  the  wife  took  proceedings  under  sec.  242  of  The 
Criminal  Code,  R.S.C.  1927,  ch.  36.  It  is  said  that  a conviction 
was  entered  and  then  a written  agreement  was  entered  into 
whereby  the  defendant  agreed  to  pay  his  wife  $20.00  per  month 
until  August,  1932,  for  the  support  and  maintenance  of  his  wife 
and  child.  He  carried  out  this  agreement  for  a period  of  one 
year  and  discontinued  at  the  end  of  that  time. 

In  1932  the  wife  suffered  burns  which  necessitated  medical 
and  nursing  attendance,  which  forms  the  main  basis  of  the  claim 
in  this  action.  She  was  at  first  attended  by  a doctor  other 
than  the  plaintiff,  Thompson,  for  a few  days,  and  then  Dr. 
Thompson  was  called  in  by  the  wife’s  sister,  a Mrs.  Johnston. 
Mrs.  Findlay  was  very  seriously  burned  and  it  was  not  thought 
at  the  time  that  she  would  survive,  and  because  Dr.  Thompson 
had  previously  treated  Mrs.  Johnston  for  burns  and  had  ob- 
tained good  results,  he  was  called  in  to  take  over  the  case, 
which  he  did.  He  knew  something  of  the  matrimonial  difficulties 
existing  and  that  the  husband  and  wife  were  living  separate. 
Although  an  advertisement  which  the  husband  had  placed  in 
a local  newspaper  in  1921  stating  that  he  would  not  be  re- 
sponsible for  debts  contracted  in  his  name  without  his  written 
consent  had  not  come  to  the  doctor’s  attention  in  August,  1931, 
the  defendant  had  paid  him  a previous  bill  of  $41.00  and  at  that 
time  specifically  notified  the  doctor  that  he  would  not  be  respon- 
sible for  any  more  of  his  wife’s  debts.  This  is  admitted  by  Dr. 
Thompson.  The  plaintiff,  Ella  Kerr,  knew  nothing  of  the  diffi- 
culties between  husband  and  wife. 

At  the  time  the  services  were  rendered,  the  husband  had  dis- 
continued making  to  the  wife  the  payments  he  had  made  during 
the  year  1931,  and  she  had  received  from  him  no  maintenance 
for  herself  or  the  child. 

Subsequently,  in  1934,  further  legal  proceedings  were  taken 
by  the  wife,  which  culminated  in  an  agreement  in  writing  be- 
tween the  husband  and  wife,  dated  the  7th  August,  1935,  which 
provided  that  the  parties  were  to  live  separate  from  each  other 
and  that  the  husband  was  to  pay  his  wife  $400.00  in  four  pay- 
ments, and  that  the  wife  was  to  have  the  custody  of  the  child 
and  that  she  would  support  and  maintain  the  child  until  he 
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attained  the  age  of  sixteen  years  and  would  support  and  main- 
tain herself,  and  “releases  and  discharges  the  party  of  the  first 
part  (the  husband)  from  all  claims  and  damages  in  connection 
with  her  maintenance  and  support,  either  past  or  future,  and 
accepts  $400.00  in  full  satisfaction  of  all  the  obligations  of  the 
husband  by  reason  of  the  marriage.”  She  further  covenanted 
to  indemnify  the  husband  against  any  amount  he  might  be  called 
upon  to  pay  on  her  behalf. 

The  learned  trial  Judge  has  found  in  part  as  follows:  “Since 
1927  they  have  not  lived  together.  On  the  evidence  I find  they 
mutually  agreed  to  live  apart.  There  was  no  provision  made 
by  the  defendant  for  the  maintenance  of  his  wife.  Those  were 
the  conditions  and  that  was  the  position  existing  when  the  claim 
of  both  plaintiffs  arose.”  The  learned  trial  Judge  has  found  that 
the  parties  mutually  agreed  to  live  apart  and  that  no  provision 
having  been  made  by  the  defendant  for  the  maintenance  of  his 
wife,  she  became  an  agent  of  necessity  in  the  circumstances.  I 
have  some  sympathy  for  the  wife’s  position  as  disclosed  by  the 
evidence,  and  although  it  would  appear  that  there  is  fault  on 
both  sides  and  that  both  parties  might  have  made  a more  honest 
effort  to  live  together,  the  husband,  at  the  time  the  final  separa- 
tion occurred  was,  apparently,  not  doing  anything  to  patch  up 
the  differences  with  his  wife  and  renew  cohabitation.  Neverthe- 
less, he  did  not  refuse  to  receive  her  nor  is  there  evidence  of 
ill-treatment  which  would  justify  her  leaving,  nor,  with  respect, 
can  I find  evidence  which  would  justify  a finding  that  the  parties 
mutually  agreed  to  separate.  The  wife  was  dissatisfied  with  con- 
ditions and  left  while  the  husband  was  at  work,  and  while  he 
did  not  do  anything  toward  having  her  return,  I think  something 
more  would  be  necessary  to  evidence  a mutual  agreement  to  live 
separate,  which  would  justify  the  wife’s  pledging  the  husband’s 
credit  for  necessaries.  I think  under  the  circumstances  of  the 
case  the  medical  and  nursing  services  rendered  to  the  wife  were 
necessaries. 

Eversley  on  Domestic  Relations,  5th  ed.,  p.  244,  says,  in  part: 

“During  cohabitation,  there  is  a presumption  arising  from  the 
very  circumstances  of  the  cohabitation  of  the  husband’s  assent 
to  contracts  made  by  the  wife  for  necessaries  suitable  to  his 
degree  and  estate.”  And  later,  at  p.  252: 
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“Where  the  wife  lives  apart  from  her  husband  the  presump- 
tion is  that  she  has  not  authority  to  bind  her  husband,  even  for 
necessaries;  and  it  is  incumbent  on  the  person  supplying  her  with 
goods  to  show  that  she  is  living  apart  from  her  husband  under 
such  circumstances  as  give  her  an  implied  authority  to  bind  him.” 
See  Johnston  v.  Bumner  (1858),  3 H.  & N.  261.  This  may 
arise  where  a husband  will  not  receive  the  wife  into  his  house 
or  where  the  wife’s  situation  in  the  husband’s  house  is  rendered 
unsafe  from  cruelty  or  ill-treatment,  or  where  the  husband 
deserts  his  wife,  or  where  the  husband  and  wife  live  separate  by 
mutual  consent  without  any  agreement  for  support  and  the 
husband  does  not  provide  adequate  support.  See  Griffith  v. 
Paterson  (1873),  20  Gr.  615;  Tait  v.  Lindsay  (1862),  12  U.C.C.P. 
414;  Halsbury,  2nd  ed.,  vol.  16,  p.  608. 

Furthermore,  there  is  the  fact  that  the  plaintiff.  Dr.  Thomp- 
son, knew  of  the  separation  and  had  been  specifically  notified  by 
the  husband  that  he  would  not  be  responsible  for  his  wife’s  debts. 
This  was  not  rescinded  in  any  way  before  the  services  rendered, 
and  I am  of  opinion  that  so  far  as  his  claim  is  concerned  this 
would  provide  a defence:  Manby  v.  Scott  (1659),  1 Sid.  109; 
Etherington  v.  Parrot  (1704),  2 Ld.  Raym.  1006. 

It  also  appears  from  the  evidence  that  while  the  accounts  for 
previous  services  were  kept  in  the  husband’s  name,  the  account 
for  the  services  in  question  was  in  the  wife’s  name. 

I think  the  appeal  must  be  allowed  and  the  action  dismissed, 
with  costs. 


Appeal  allowed  with  costs. 
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[COURT  OF  APPEAL.] 

Newell  et  ah  v.  Acme  Farmers  Dairy  Ltd. 

Negligence— Collision  between  bicycle  and  motor  vehicle — Onus  of  proof 
— Answers  of  jury  to  questions  submitted — Finding  that  driver  of 
motor  vehicle  had  not  satisfied  onus  of  proof  as  to  absence  of  negli- 
gence— Whether  question  as  to  what  acts  or  omissions  of  driver  of 
motor  vehicle  constituted  negligence  should  have  been  put  to  the 
jury — The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  sec.  48(1). 

Where  in  an  action  for  the  recovery  of  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  operation  of  a motor  vehicle  by 
the  defendant,  the  onus  of  proof  is  on  the  defendant  to  disprove 
negligence  by  virtue  of  sec.  48(1)  of  The  Highway  Traffic  Act,  R.S.O. 
1937,  ch.  288,  the  only  question  the  trial  Judge  should  put  to  the 
jury  as  to  the  negligence  of  the  defendant  is  as  follows:  “Has  the 

defendant  satisfied  you  that  the  plaintiff’s  injuries  did  not  arise  from 
the  negligence  or  improper  conduct  on  the  part  of  the  defendant?” 
The  trial  Judge  should  not  put  to  the  jury  a further  question  or  dir- 
ection that,  if  their  answer  to  the  aforesaid  question  is  “No”,  they 
should  state  fully  what  acts  or  omissions  constituted  negligence  on 
the  part  of  the  defendant. 

Ross  V.  Gray  Coach  Lines  Ltd.  (1929),  64  O.L.R.  178,  and  Winnipeg 
Electric  Co.  v.  Geel,  [1932]  A.C.  690,  applied. 

An  action  to  recover  damages  for  personal  injuries. 

The  action  was  tried  by  Hogg  J.,  with  a jury,  at  Toronto. 

R.  G.  McClelland,  for  the  plaintiffs. 

F.  J.  Hughes,  K.C.,  for  the  defendant. 

July  9th,  1938.  Hogg  J.: — ^This  action,  which  arose  from  a 
collision  between  a truck  driven  by  the  defendant’s  driver  and 
the  infant  plaintiff,  who  was  riding  his  bicycle,  was  tried  before 
me  with  a jury. 

The  jury,  in  answer  to  the  question  submitted  to  them,  stated 
that  the  defendant  had  not  satisfied  the  onus  cast  upon  it  by 
The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  and  found  that 
the  negligence  of  the  defendant’s  driver,  was  that  “under  the 
circumstances  he  did  not  slow  down  his  speed  sufficient  to  stop 
in  the  emergency”.  The  jury  found  that  there  was  negligence 
on  the  part  of  the  infant  plaintiff  which  consisted  of  his  “mis- 
judging the  speed  of  the  truck  and  his  ability  to  pass  through 
the  space  between  the  parked  cars.”  The  jury  found  that  the 
infant  plaintiff  was  30  per  cent,  negligent  and  the  defendant’s 
driver  70  per  cent,  negligent,  and  they  assessed  the  total  damages 
of  the  plaintiff  Thomas  Newell  at  $1,004.00  and  the  total  dam- 
ages of  the  infant  plaintiff  George  Newell  at  $7,500.00. 

A motion  was  made  by  counsel  for  the  defendant  at  the  com- 
pletion of  the  taking  of  the  evidence  on  behalf  of  the  plaintiffs 
and  the  defendant,  that  the  action  be  dismissed  upon  the  ground 
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that  there  was  no  evidence  upon  which  the  jury  could  reasonably 
find  that  the  defendant’s  driver  had  not  satisfied  the  onus  cast 
upon  him  of  showing  that  the  injuries  suffered  by  the  plaintiff 
did  not  arise  from  negligence  or  improper  conduct  on  his  part. 
It  was  contended  that  the  evidence  clearly  established  that  the 
action  of  the  infant  plaintiff  in  suddenly  emerging  from  behind 
a parked  car  into  the  path  of  the  defendant’s  truck  was  the  sole 
cause  of  the  infant  plaintiff’s  injuries. 

There  is  ample  authority  for  the  principle  that  a Judge  is 
justified  in  dismissing  an  action  if  he  is  of  opinion  that  there  is 
no  evidence  upon  which  a jury  can  reasonably  find  a verdict  for 
the  plaintiff. 

But  where  there  is  evidence  of  negligence  on  the  part  of  the 
defendant,  although  there  may  also  be  contributory  negligence 
on  the  part  of  the  plaintiff,  the  question  is  for  the  jury:  Willox 
V.  Niagara  & St.  Catharines  R.  W.  Co.  (1920),  19  O.W.N.  324. 

The  infant  plaintiff,  although  a boy  of  only  eleven  years  of 
age  at  the  time  of  the  accident  on  the  5th  June,  1937,  had  been 
accustomed  to  ride  a bicycle  and  was,  in  my  opinion,  of  a high 
type  of  intelligence,  and  conducted  himself  in  the  witness  box 
in  a manner  of  a person  of  much  older  years. 

The  accident  happened  on  a narrow  street  upon  which  two 
motor  cars  were  parked  directly  opposite  each  other.  The  in- 
fant plaintiff  was  proceeding  in  an  easterly  direction  and  the 
defendant’s  truck  in  a westerly  direction  upon  this  street  at 
the  time  of  the  collision.  There  was  a space  of  only  eleven  feet 
between  these  parked  motor  cars  through  which  space  the  motor 
truck  was  proceeding,  and,  owing  to  the  width  of  the  truck, 
the  space  on  either  side  of  the  motor  truck  and  the  parked  cars 
was  approximately  one  and  one-half  feet. 

The  evidence  showed  that  the  infant  plaintiff  was  sitting  on 
his  bicycle  with  one  foot  on  the  curb  and  the  other  foot  on  the 
pedal  of  the  bicycle  on  the  south  side  of  the  street  some  10  to 
15  feet  behind  and  west  of  one  of  the  parked  motor  cars.  There 
was  also  evidence  that  at  this  time,  the  truck  was  about  35  feet 
distant.  Part  of  the  boy’s  evidence  is  as  follows: 

“I  started  off  and  rode  out  close  to  the  curb,  slanted  out 
around  two  parked  cars. 

“Q.  There  was  a car  parked  on  the  south  side  and  on  the 
north  then?  A.  Yes,  opposite  each  other.  I saw  the  truck 
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coming  down  the  street  and  I didn’t  think  it  would  get  there 
before  I got  there. 

“Q.  You  started  from  between  two  parked  cars?  A.  Yes. 

“Q.  How  far  away  would  you  be  from  where  the  truck 
was  when  you  saw  it?  How  far  away  from  you?  A.  I just 
couldn’t  say. 

“Q.  And  you  saw  a truck  coming?  A.  Yes. 

“Q.  Coming  towards  you?  A.  Yes. 

“Q.  And  you  say  you  did  not  think  it  would  get  to  you 
until  you  got  through  the  parked  cars?  A.  Yes. 

“Q.  You  mean  going  along  between  them?  A.  I thought 
I would  be  through  before  it  got  down  there. 

“Q.  Go  on,  what  happened?  A.  I was  about  half  way 
through  the  two  parked  cars  when  the  truck  hit  me. 

“Q.  What  part  of  the  truck?  A.  Only  the  rear  wheels.  I 
was  almost  through  there.” 

I find  that  the  infant  plaintiff  also  stated  in  evidence  that  he 
was  not  paying  attention  to  the  noise  of  the  truck. 

As  to  the  speed  at  which  the  truck  was  travelling,  John 
Bailey,  a witness  for  the  plaintiffs,  testified  that  while  he  was 
about  200  feet  away  from  the  scene  of  the  accident  the  truck 
passed  him  travelling  at  from  25  to  30  miles  an  hour. 

Charles  Alexander,  an  officer  of  the  Toronto  police  force, 
whose  duty  it  is  to  investigate  motor  car  accidents,  states  that 
the  brakes  upon  the  truck  were  in  excellent  condition  and  that 
the  brake  mark  upon  the  pavement  made  by  the  wheels  of  the 
truck  was  13  feet  in  length.  From  a test  made  of  this  truck, 
Alexander  was  of  the  opinion  that  the  truck  was  at  the  time  of 
the  impact,  travelling  at  10  miles  per  hour. 

John  Stephenson,  a witness  for  the  defendant  states  that,  in 
his  opinion,  the  truck  was  travelling  at  approximately  15  miles 
per  hour. 

John  Hunter,  the  driver  of  the  truck,  stated  that  the  front 
of  his  truck  was  just  going  between  the  two  parked  cars  when 
he  first  saw  the  boy  and  he  applied  his  brakes  at  once.  He  states 
that  he  was  going  slowly  and  may  have  been  going  15  miles  per 
hour.  This  evidence  is  corroborated  by  Walter  Murray  who  was 
also  on  the  truck  with  the  driver  Hunter. 

In  Winnipeg  Electric  Co.  v.  Geel,  [1932]  A.C.  690,  Lord 
Wright  discusses  the  law  applicable  to  the  question  in  issue 
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where  the  onus  of  proof  has  been  shifted  to  the  defendant  by 
statute.  He  says,  at  p.  696 : 

“A  judge,  confronted  by  a jury,  can  indeed  say  in  proper 
cases  what  evidence  is  in  law  not  sufficient  to  be  considered  by  a 
jury,  but  he  cannot  decide  that  the  evidence  is  such  that  it  is 
sufficient  to  satisfy  the  jury,  nor  can  he  non-suit  a plaintiff 
because  he  thinks  the  defendant  has  discharged  the  onus  which 
rests  upon  him.” 

Lord  Wright  also  stated,  at  p.  697 : 

“ . . . it  is  clear  that  the  judge  could  not  non-suit  the 
plaintiff,  for  the  reason  that  the  onus  of  negligence  did  not 
rest  on  the  plaintiff,  nor  could  he  enter  judgment  for  the  defen- 
dants simply  because  the  defendants  had  called  some  evidence 
in  order  to  satisfy  the  onus  which  rested  on  them — i.e.,  to  dis- 
prove that  they  had  been  negligent.  It  was  for  the  jury  to  give 
their  verdict  on  that  evidence  . . . because  the  plaintiff  had 
at  his  command  the  statutory  presumption,  and  it  was  entirely 
for  the  jury  to  say  whether  they  were  satisfied  on  the  evidence, 
which  in  this  case  may  well  have  left  room  for  doubt,  that  the 
defendants  had  discharged  that  onus.” 

And  at  page  699: 

“The  onus  of  disproving  negligence  remains  throughout  the 
proceedings.  If,  at  the  conclusion  of  the  evidence,  it  is  too 
meagre  or  too  evenly  balanced  to  enable  the  tribunal  to  deter- 
mine this  issue  as  a question  of  fact,  then,  by  force  of  the  statute, 
the  plaintiff  is  entitled  to  succeed.” 

See  also  Ristow  v.  Wetstein,  [1934]  S.C.R.  128. 

There  is  the  evidence  which  I have  cited  of  the  infant  plain- 
tiff, which  shows  that,  although  the  defendant’s  truck  was 
within  a short  distance  of  him,  he  suddenly  started  out  from 
the  curb  on  his  bicycle  in  an  endeavour  to  proceed  between  the 
parked  cars  before  the  truck  arrived  at  the  same  place.  There  is 
the  evidence  I have  referred  to  of  the  speed  of  the  truck. 

I might  find  it  difficult  upon  the  evidence  to  come  to  the  con- 
clusion arrived  at  by  the  jury,  but  the  question  as  to  whether  the 
boy’s  injuries  were  caused  entirely  by  his  own  conduct  in  darting 
out  unexpectedly  in  front  of  the  defendant’s  truck,  or  whether 
the  speed  at  which  this  truck  may  have  been  driven,  played  a 
part  in  bringing  about  the  accident,  was  for  the  consideration  of 
the  jury  in  determining  whether  the  defendant’s  driver  had 
discharged  the  onus  cast  upon  him  by  the  statute. 
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I think  the  whole  of  the  evidence  was  properly  left  to  the 
jury  to  draw  what  inferences  they  might  see  fit.  Their  finding 
is  subject  to  an  application  to  an  Appellate  Court  to  set  aside 
the  verdict  as  not  being  such  as  reasonable  men  might  find. 

There  will  be  judgment  for  the  plaintiffs  according  to  the 
verdict  of  the  jury. 

The  defendant  appealed  to  the  Court  of  Appeal  from  the  judg- 
ment of  Hogg  J. 

November  4th,  1938.  The  appeal  was  heard  by  Middleton^ 
Masten  and  Gillanders  JJ.A. 

F.  J.  Hughes,  K.C.,  for  the  defendant,  appellant,  submitted 
that  no  jury  acting  reasonably  and  without  improper  motive 
could  have  found  against  the  defendant  and  that  great  attention 
should  always  be  paid  to  the  trial  Judge’s  view  of  their  verdict. 
Speed  had  nothing  to  do  with  the  accident.  If  the  defendant 
driver  had  been  going  faster  there  would  have  been  no  accident 
at  all:  see  per  Masten  J.A.,  in  HalUday  v.  Hamilton  Police  Com- 
missioners (1930),  39  O.W.N,  203,  at  p.  204. 

Counsel  further  submitted  that  the  trial  Judge  should  have 
dismissed  the  action  either  before  or  after  the  verdict  of  the 
jury  as  there  was  not  a scintilla  of  evidence  of  negligence  by 
the  defendant  contributing  to  the  accident:  Tober  v.  Lampman 
(1930),  65  O.L.R.  236. 

Counsel  for  the  appellant  also  argued  that  a finding  of  fact 
by  a properly  instructed  jury  may  be  set  aside  by  virtue  of  the 
power  of  the  Appellate  Court  to  determine  whether  there  is 
any  evidence  adequate  to  support  the  jury’s  finding:  see  per 
Masten  J.A.  in  McLean  v.  McCannell,  [1938]  O.R.  37,  at  p.  41. 

Counsel  for  the  appellant  also  urged  that  if  the  defendant 
truck  driver  had  possibly  acted  mistakenly  when  met  by  serious 
and  sudden  emergency,  his  conduct  must  not  be  judged  by  the 
same  standard  as  in  a case  of  voluntary  negligence:  Jones  v. 
Boyce  (1816),  1 Stark.  493;  the  judgment  of  Mulock  C.J.O.  in 
VanCamp  v.  Anderson  and  Carter  (1928),  63  O.L.R.  257,  at 
p.  264,  and  [1930]  S.C.R.  156,  and  per  Riddell  J.A  in  Wallace  v. 
Davis  (1926),  31  O.W.N.  202,  at  p.  204. 

J.  R.  Cartwright,  K.C.,  and  R.  G.  McLelland,  for  the  plaintiff, 
respondent,  submitted  that  the  cause  of  the  accident  was  that 
the  infant  plaintiff  saw  the  defendant’s  truck  when  it  was  east 
of  the  parked  cars  and  thought  he  had  sufficient  time  to  ride 
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his  bicycle  between  the  parked  cars  before  the  truck  arrived,  and 
this  theory  must  have  been  accepted  by  the  jury  in  the  light 
of  their  answer  to  Question  4. 

There  was  evidence  to  support  the  findings  as  to  excessive 
speed  and  that  the  conditions  were  unusual  and  called  for  un- 
usual care  on  the  part  of  the  truck  driver.  The  driver  knew 
that  children  played  on  this  street  and  also  that  the  parked 
vehicles  forced  him  south  of  the  centre  line  of  the  street. 

Counsel  for  the  respondent  relied  on  the  decision  in  Winni- 
peg Electric  Co.  v.  Geel,  [1931]  S.C.R.  443,  at  p.  447,  affirmed 
[1932]  A.C.  690,  which  establishes  that  the  onus  section  of  The 
Highway  Traffic  Act  precludes  the  plaintiff  being  non-suited 
where  he  has  proved  that  the  defendant  driver  of  a motor 
vehicle  has  run  him  down. 

Section  26  of  The  Judicature  Act,  R.S.O.  1937,  ch.  100,  pro- 
vides that  the  Court  of  Appeal  may  only  pronounce  the  judgment 
which  the  trial  Judge  should  have  pronounced  and,  therefore, 
this  Court  should  not  reverse  the  judgment  which  the  trial 
Judge  has  entered  pursuant  to  the  finding  of  the  jury. 

Counsel  also  relied  on  the  following  authorities : Jamieson  v. 
Harris  (1905),  35  S.C.R.  625,  at  p.  631;  Winnipeg  Electric  Co. 
V.  Geel,  [1931]  S.C.R.  443;  [1932]  A.C.  690;  Hutcheon  v.  Storey, 
[1935]  S.C.R.  677;  McLean  v.  McCannell,  [1938]  O.R.  37; 
[1937]  S.C.R.  341;  Kuczeryk  v.  Toronto  Transportation  Com- 
mission, [1937]  S.C.R.  431;  Whittleton  v.  Toronto  Transporta- 
tion Commission,  [1938]  O.W.N.  380;  Mechanical  and  General 
Inventions  Co.  Ltd.  v.  Austin,  [1935]  A.C.  346,  particularly  at  p. 
375. 

Cur.  adv.  vult. 

November  18th,  1938.  Middleton  J.A.: — An  appeal  from 
the  judgment  of  the  Honourable  Mr.  Justice  Hogg  dated  July  7, 
1938,  whereby  he  awarded  to  the  plaintiff  Thomas  Newell 
$702.80,  and  to  the  infant  plaintiff  George  Newell  $5,250.00  and 
costs. 

The  action  is  brought  by  the  plaintiff  Thomas  Newell  as 
father  of  the  infant  plaintiff  George  Newell,  and  by  George 
Newell,  to  recover  damages  for  an  accident  occurring  on  the 
5th  day  of  June,  1937.  A motor  vehicle,  the  property  of  the  de- 
fendant, operated  by  its  servant  and  agent,  collided  with  the 
infant  plaintiff  while  he  was  riding  his  bicycle  upon  a street 
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known  as  Helena  Avenue,  Toronto.  The  accident  occurred  in 
a narrow  portion  of  the  street  between  two  parked  automobiles. 
George  Newell,  a young  lad  eleven  years  of  age,  was  riding  a 
bicycle  easterly  upon  the  street  in  question.  He  was  about  to 
pass  through  the  narrow  space  left  by  the  parked  cars,  11  feet 
in  width,  when  he  saw  the  approaching  vehicle.  He  thought  he 
had  time  to  pass  this  short  distance  before  the  vehicle  would 
reach  the  narrow  area.  He  did  not  succeed,  was  struck,  and 
severely  injured.  The  vehicle  in  question  was  a truck  wider 
than  an  ordinary  automobile,  and  would  leave  a very  narrow 
space  between  it  and  the  parked  cars. 

The  jury  found,  in  answer  to  questions  submitted  to  them, 
that  the  defendant  had  not  satisfied  them  that  the  plaintiff’s 
injuries  did  not  arise  from  the  negligence  or  improper  conduct 
on  the  part  of  the  defendant’s  driver.  A second  question  was, 
I think,  improperly  left  to  the  jury;  they  were  asked  in  the 
event  of  a negative  answer  to  the  first  question  to  state  fully 
the  acts  and  omissions  constituting  negligence  on  the  part  of 
the  defendant’s  driver.  To  this  the  answer  was:  “Under  the 

circumstances  he  did  not  slow  down  his  speed  sufficiently  to  stop 
in  the  emergency.”  The  jury  then  found  that  the  lad  was  him- 
self negligent  in  that  he  misjudged  the  speed  of  the  truck  and 
his  ability  to  pass  through  the  space  between  the  truck  and  the 
parked  cars.  This  negligence  was  assessed  as  30  per  cent,  and 
that  of  the  driver  70  per  cent.  The  damages  were  assessed  to 
the  father  at  $1,004.00  and  to  the  infant  at  $7,500.00;  apportion- 
ment of  these  sums  has  been  duly  made  by  the  judgment.  From 
this  judgment  this  appeal  is  taken,  the  grounds  of  appeal  being 
(1),  that  there  was  no  evidence  whatever  of  negligence  on  the 
part  of  the  defendant;  (2),  the  verdict  of  the  jury  was  perverse; 
(3),  no  jury  acting  reasonably  could  have  found  negligence 
against  the  defendant;  and  (4),  the  infant  plaintiff  was  the 
author  of  his  own  misfortune. 

In  Ross  v.  Gray  Coach  Lines  Ltd.  (1929),  64  O.L.R.  178,  this 
Court  pointed  out  that  by  asking  the  second  question,  namely, 
that  the  jury  specify  wherein  they  found  the  defendant  to  be 
negligent,  full  effect  was  not  being  given  to  the  provision  of  The 
Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  which  casts  the  onus 
upon  the  defendant  to  satisfy  the  tribunal  determining  the  case 
that  the  accident  was  not  attributable  to  the  negligence  or  im- 
proper conduct  of  the  owner  or  driver  of  the  motor  vehicle  in 
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question.  The  importance  of  this  is  that  the  jury  may  find 
itself  quite  satisfied  that  the  defendant  has  failed  to  meet  the 
statutory  onus  cast  upon  him.  But  each  of  the  jurors  may  have 
a different  ground  for  so  thinking,  and  it  may  be  impossible  for 
a jury  who  rightly  believe  that  the  accident  was  caused  by 
negligence  to  specify  exactly  in  what  the  negligence  consisted. 
This  construction  of  the  statute  has  since  received  the  high 
sanction  of  the  Judicial  Committee  in  Winnipeg  Electric  Co.  v. 
Geel,  [1932]  A.C.  690.  The  learned  trial  Judge,  while  ignoring 
the  decision  in  our  own  Courts,  has  given  full  effect  to  the  judg- 
ment in  the  Geel  case;  and  after  much  anxious  consideration,  I 
am  quite  convinced  that  that  authority  governs  this  case  com- 
pletely. 

The  provision  as  to  onus  is  really  part  of  the  price  exacted 
for  the  privilege  of  operating  a dangerous  vehicle  upon  a high- 
way— it  is  by  no  means  unreasonable. 

I do  not  know,  had  I been  trying  the  case,  whether  I 
should  have  arrived  at  the  same  conclusions,  but  it  appears  to 
me  that  there  was  ample  evidence  to  justify  the  conclusions 
arrived  at  by  the  jury. 

The  appeal  should  therefore  be  dismissed  with  costs. 

Hasten  J.A.  agreed  with  Middleton  J.A. 

Gillanders  J.A.: — An  appeal  by  the  defendant  from  a judg- 
ment of  Hogg  J.  entered  on  the  verdict  of  a jury  in  an  action  for 
damages  arising  out  of  a motor  accident,  in  which  the  infant 
plaintiff,  George  Newell,  eleven  years  of  age,  while  riding  his 
bicycle,  sustained  very  serious  injuries  in  a collision  with  a motor 
truck  owned  by  the  defendant  company  and  operated  on  its 
business  on  Helena  Avenue,  in  the  City  of  Toronto,  on  the  after- 
noon of  Saturday,  June  5th,  1937. 

Helena  Avenue  runs  east  and  west  and  measures  24  feet 
from  curb  to  curb.  At  the  place  where  the  accident  occurred 
two  motor  cars  were  parked,  one  on  the  north  side  of  Helena 
Avenue  near  the  curb  facing  west  opposite  house  No.  68,  and 
one  directly  across  the  street  on  the  south  side  near  the  curb, 
also  facing  west,  opposite  house  No.  73.  The  space  between 
these  two  cars  so  parked  was  11  feet.  The  defendant’s  truck, 
which  was  proceeding  westerly,  was  7 feet  6 inches  wide.  The 
infant  plaintiff  had  been  with  his  bicycle  at  the  south  curb  some 
10  feet  west  of  the  car  parked  at  the  south  curb.  The  plaintiff 
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boy  says,  in  effect,  that  he  saw  the  truck  coming  westerly  and, 
thinking  he  had  time  to  pass  through  the  passageway  between 
the  two  parked  cars,  pulled  out  from  the  curb  and  started 
easterly  and  was  stmck  by  the  truck  before  clearing  the  parked 
cars.  The  truck  driver  says  that  as  he  was  passing  between  the 
parked  cars  at  a moderate  speed  the  boy,  who  had  been  sitting 
on  his  bicycle  at  the  south  curb  with  one  foot  on  the  pedal  and 
one  on  the  curb,  started  up  easterly,  waved  his  left  hand  and 
the  theory  is  that  he  lost  proper  control  of  his  bicycle  and  ran 
into  the  side  of  the  truck. 

Defendant’s  counsel  moved  for  a non-suit  which  motion  the 
learned  trial  Judge  reserved. 

Questions  were  submitted  to  and  answered  by  the  jury  as 
follows : 

“1.  Has  the  defendant  satisfied  you  that  the  plaintiff’s  in- 
juries did  not  arise  from  the  negligence  or  improper  conduct  on 
the  part  of  the  defendant’s  driver?  Answer  ‘Yes’  or  ‘No’. 
A.  ‘No’. 

“2.  If  your  answer  to  question  No.  1 is  ‘No’  then  state  fully 
what  acts  or  omissions  constituted  negligence  on  the  part  of 
the  defendant’s  driver,  A.  Under  the  circumstances  he  did  not 
slow  down  his  speed  sufficient  to  stop  in  the  emergency. 

“3.  Was  there  any  negligence  on  the  part  of  the  infant  plain- 
tiff, George  Newell,  which  caused  or  contributed  to  the  accident? 
Answer  ‘Yes’  or  ‘No’.  A.  ‘Yes’. 

“4.  If  your  answer  to  No.  3 is  ‘Yes’  then  state  fully  what  the 
negligence  consisted  of.  A.  His  judging  the  speed  of  the  truck 
and  his  ability  to  pass  through  the  space  between  the  parked 
cars. 

“5.  If  you  find  both  the  defendant’s  driver  and  the  infant 
plaintiff  were  negligent,  give  the  degree  of  such  negligence  in 
percentages,  if  possible.  A.  Infant  plaintiff,  30  per  cent.;  defen- 
dant’s driver,  70  per  cent. 

“6.  At  what  amount  do  you  assess  the  total  damages  of  the 
plaintiff?  A.  (a)  Thomas  Newell,  $1,004.00;  (b)  Infant  plain- 
tiff, Geo.  Newell,  $7,500.00.” 

The  learned  trial  Judge  reserved  judgment  on  the  answers 
of  the  jury,  and  later,  for  reasons  delivered  in  writing,  gave  judg- 
ment in  accordance  with  the  jury’s  findings.  I am  of  opinion 
the  learned  trial  Judge  was  right. 
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Defendant  appeals  both  from  the  judgment  and  from  the 
dismissal  of  the  motion  made  before  the  trial  Judge  to  dismiss 
the  action  for  lack  of  evidence,  on  the  grounds  that  there  was 
no  evidence  of  negligence  against  the  defendant,  that  the  ver- 
dict was  perverse,  that  no  jury  acting  reasonably  could  have 
found  negligence  against  the  defendant  and  that  the  infant  plain- 
tiff was  the  author  of  his  own  misfortune. 

It  is  apparent  from  a reading  of  the  record  that,  had  the 
learned  trial  Judge  been  trying  the  case  without  a jury,  he  would 
have  arrived  at  a conclusion  different  from  that  of  the  jury.  In 
his  written  reasons  he  sums  up  the  question  before  him  in  the 
following  words,  which  I adopt: 

“I  might  find  it  difficult  upon  the  evidence  to  come  to  the 
conclusion  arrived  at  by  the  jury,  but  the  question  as  to  whether 
the  boy’s  injuries  were  caused  entirely  by  his  own  conduct  in 
darting  out  unexpectedly  in  front  of  the  defendant’s  truck,  or 
whether  the  speed  at  which  this  truck  may  have  been  driven, 
played  a part  in  bringing  about  the  accident,  was  for  the  con- 
sideration of  the  jury  in  determining  whether  the  defendant’s 
driver  had  discharged  the  onus  cast  upon  him  by  the  statute.” 

In  this  case  the  plaintiff  has  the  benefit  of  sec  48(1)  of  The 
Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  which  provides  as 
follows : 

“When  loss  or  damage  is  sustained  by  any  person  by  rea- 
son of  a motor  vehicle  on  a highway,  the  onus  of  proof  that 
such  loss  or  damage  did  not  arise  through  the  negligence  or 
improper  conduct  of  the  owner  or  driver  of  the  motor  vehicle 
shall  be  upon  the  owner  or  driver.” 

In  his  reasons  for  judgment  the  trial  Judge  refers  to  Winni- 
peg Electric  Co.  v.  Geel,  [1932]  A.C.  690,  and  to  my  mind,  that 
case  is  conclusive  of  the  matter  before  this  Court.  In  that  case 
the  respondent,  plaintiff,  had  the  benefit  of  sec.  62  of  the  Mani- 
toba Motor  Vehicle  Act,  which,  like  sec.  48  of  our  Highway 
Traffic  Act,  casts  the  onus  of  proof  that  the  injury  did  not  arise 
through  his  negligence  upon  the  owner  or  driver  of  the  motor 
vehicle.  The  effect  of  this  is  stated  by  Lord  Wright  at  p.  695  as 
follows : 

“But  the  onus  which  the  section  places  on  the  defendant  is 
not  in  law  a shifting  or  transitory  onus:  it  cannot  be  displaced 
merely  by  the  defendant  giving  some  evidence  that  he  was  not 
negligent,  if  that  evidence,  however  credible,  is  not  sufficient 
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reasonably  to  satisfy  the  jury  that  he  was  not  negligent:  the 
burden  remains  on  the  defendant  until  the  very  end  of  the  case, 
when  the  question  must  be  determined  whether  or  not  the  de- 
fendant has  sufficiently  shown  that  he  did  not  in  fact  cause  the 
accident  by  his  negligence.  If,  on  the  whole  of  the  evidence,  the 
defendant  establishes  this  to  the  satisfaction  of  the  jury,  he  will 
be  entitled  to  judgment;  if,  however,  the  issue  is  left  in  doubt 
or  the  evidence  is  balanced  and  even,  the  defendant  will  be  held 
liable  in  virtue  of  the  statutory  onus,  whereas  in  that  event  but 
for  the  statute  the  plaintiff  would  fail,  because  but  for  the  statute 
the  onus  would  be  on  him.  A fortiori  the  defendant  will  be  held 
liable  if  the  evidence  actually  establishes  his  negligence.  No 
doubt  the  question  of  onus  need  not  be  considered  if  at  the  end 
of  the  case  the  tribunal  can  come  to  a clear  conclusion  one  way 
or  the  other,  but  it  must  remain  to  the  end  the  determining 
factor  unless  the  issue  of  negligence  is  cleared  up  beyond  doubt 
to  the  satisfaction  of  the  jury.” 

I am  of  opinion  that  it  would  have  been  unnecessary  to  have 
asked,  or  for  the  jury  to  have  answered  question  No.  2,  wherein 
they  were  asked  to  state  fully  what  acts  or  omissions  constituted 
negligence  on  the  part  of  the  defendant's  driver.  As  stated  by 
Lord  Wright  in  Winnipeg  v.  Geel  {supra),  at  p.  695: 

“In  virtue,  however,  of  the  statute  he  need  only  establish  the 
first  and  the  third  elements — i.e.,  that  he  was  injured  by  the 
defendant  and  the  extent  of  his  damages;  as  to  the  second,  the 
onus  is  removed  from  his  shoulders,  and  if  he  establishes  the  two 
matters  in  respect  of  which  the  onus  still  remains  on  him,  he 
may  close  his  case,  because  it  is  then  for  the  defendant  to 
establish  to  the  reasonable  satisfaction  of  the  jury  that  the  loss, 
damage  or  injury  did  not  arise  through  the  negligence  or  im- 
proper conduct  of  himself  or  his  servants.” 

In  this  case  there  was  evidence  from  which  the  jury  might 
conclude  that  the  defendant  was  negligent,  or  at  least  had  not 
satisfied  them  that  the  accident  was  not  contributed  to  by  the 
negligence  of  its  driver. 

There  is  some  evidence,  though  not  much,  that  the  truck 
was  travelling  a little  fast,  and  there  is  some  evidence  that 
children  were  in  the  habit  of  playing  on  the  street  in  this 
locality,  which  fact  was  known  to  defendant’s  driver. 

I agree  with  the  trial  Judge  that  if  I had  tried  the  case  with- 
out a jury  I might  have  arrived  at  a different  conclusion,  but 
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one  cannot  say  that  the  jury  were  unjustified  in  not  being  satis- 
fied that  the  defendant  had  discharged  the  onus. 

Counsel  has  referred  the  Court  to  two  cases  in  our  Courts 
where  the  finding  of  a jury  in  favour  of  a pedestrian  has  been 
reversed  by  this  Court:  Wilson  v.  Rebotoy  (1929),  64  O.L.R. 

458.  In  this  case  by  a majority  judgment  the  Court  allowed  an 
appeal  against  a judgment  in  favour  of  an  infant  girl  who  ran 
into  an  automobile  on  the  highway.  In  this  case  the  majority 
of  the  Court  were  satisfied  that  the  whole  evidence  indicated 
that  the  infant  plaintiff  was  the  sole  author  of  her  own  mis- 
fortune. 

In  Armstrong  v.  Houston,  [1936]  O.W.N.  139,  the  Court 
by  a majority  judgment  set  aside  a judgment  in  favour  of  a 
pedestrian  who  was  knocked  down  and  injured  by  the  defendant’s 
motor  vehicle.  In  that  case  Latchford  C.J.  states  in  part,  at 
p.  140: 

“ . . . that,  notwithstanding  the  answers  of  the  jury,  the 
defendant  discharged  every  obligation  relative  to  the  plaintiff 
incumbent  upon  him  in  the  circumstances,  and  that  the  exonera- 
tion of  the  plaintiff  from  contributing  to  the  occurrence  in  which 
she  sustained  injury  was  wholly  unwarranted.” 

In  the  case  at  bar  it  cannot,  I think,  be  said  that  the  finding 
of  the  jury  was  perverse  in  not  being  satisfied  that  the  plaintiff’s 
injuries  did  not  arise  through  negligence  of  the  defendant’s 
driver. 

As  to  the  appeal  from  the  motion  for  non-suit,  the  judg- 
ment of  Lord  Wright  in  Winnipeg  Electric  Co.  v.  Geel  {supra), 
at  p.  696,  makes  it  clear  that  the  plaintiff  could  not  be  non- 
suited under  these  circumstances : 

“The  judge  could  not  non-suit  the  respondent  as  plaintiff  on 
the  issue  of  negligence,  because  the  plaintiff  was  entitled  to  rely 
on  the  statutory  presumption  that  the  defendants  were  negli- 
gent, and  to  leave  them  to  discharge  that  onus  if  they  could.” 

In  the  result  I am  of  opinion  that  the  appeal  fails  and  must 
be  dismissed  with  costs. 
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Christie  et  ah  v.  Edwards. 

Companies  -Wmdmg  up  under  Part  XIV  of  The  Companies  Act,  R.S.O. 
1937,  ch.  251 — Appointment  of  liquidator — Fund  reserved  by  liquida- 
tor for  taxation,  legal  charges  and  other  expenses — Action  by  share- 
holders of  company  for  accounting  by  liquidator  with  respect  to 
fund  reserved — Status  of  plaintiffs  to  maintain  action — Whether 
company  frilly  wound  up  and  dissolved — The  Companies  Act,  R.S.O. 
1937,  ch.  251,  secs.  193,  207  and  208 — The  Winding-up  Act,  R.S.C. 
1927,  ch.  213,  sec.  2(c). 

On  May  2nd,  1932,  at  a special  general  meeting  of  the  shareholders  of  a 
limited  company  a resolution  was  passed  that  the  company  be 
wound  up  voluntarily  under  Part  XIV  of  The  Companies  Act,  R.S.O. 
1937,  ch.  251,  and  at  the  same  meeting  the  defendant  was  appointed 
liquidator  of  the  company.  The  defendant  commenced  his  duties  as 
liquidator  and  at  a subsequent  special  general  meeting  of  the  share- 
holders  on  December  6th,  1932,  he  presented  a report  as  to  distribu- 
tion of  the  assets  showing  the  assets  which  had  come  into  his  hands 
and  the  disposition  of  the  same.  In  this  report  it  was  stated  that 
there  had  been  reserved  for  taxation,  legal  charges  and  other  ex- 
penses the  sum  of  $25,000.00  to  be  used  as  the  liquidator  with  the 
advice  of  two  other  persons  might  determine.  The  report  of  the 
liquidator  was  approved  by  the  shareholders. 

On  December  9th,  1932,  the  defendant  notified  the  Provincial  Secretary, 
allegedly  under  sec.  208  of  The  Companies  Act,  that  the  meet- 
ing of  shareholders  had  been  held  and  he  returned  to  the  Provincial 
Secretary  the  letters  patent  for  cancellation. 

Thereafter  in  1935  the  plaintiffs  made  demands  on  the  defendant  for  an 
accounting  of  the  $25,000.00  which  had  been  reserved  for  the  pur- 
poses set  out  by  the  defendant  in  his  report  to  the  shareholders. 

The  plaintiffs’  demands  were  ignored  by  the  defendant,  and  the  plain- 
tiffs, suing  for  themselves  and  all  the  shareholders  of  the  company 
brought  this  action  for  a declaration  that  the  company  had  not  been 
fully  wound  up  or  dissolved,  for  an  accounting  by  the  defendant  of 
the  said  sum  of  $25,000.00,  and  for  an  order  removing  the  defendant 
as  liquidator. 

The  defendant  contended  that  the  plaintiffs  had  no  status  to  bring  the 
action;  that  the  company  had  been  fully  wound  up  and  was  dissolved; 
that  the  distribution  received  by  the  shareholders  was  intended  to  be 
and  was  accepted  by  them  as  a final  and  complete  distribution;  that 
by  virtue  of  several  taxing  statutes  the  defendant  was  personally 
liable  for  all  the  liabilities  of  the  company  under  the  said  taxing" 
statutes;  and  that  in  substance  the  arrangement  between  himself  and 
the  shareholders  was  that  the  $25,000.00  reserved  was  to  belong  to 
him  personally  and  out  of  it  he  would  have  to  pay  any  claims 
against  the  company  and  the  excess  would  be  net  to  him. 

Held  by  Roach  J.,  that  the  plaintiffs  should  have  judgment  as  asked 
for  the  following  reasons: 

1.  The  plaintiffs  had  the  necessary  status  to  maintain  the  action:  secs, 
193  and  207  of  The  Companies  Act,  R.S.O.  1937,  ch.  251,  and  Re 
Macdonald  and  Noxon  Bros.  Mfg.  Co.  Ltd.  (1888),  16  O.R.  368. 

2.  The  company  had  not  ceased  to  exist  by  reason  of  the  operation  of 
sec.  208  of  The  Companies  Act,  since  there  was  no  evidence  of  any 
notices  having  been  given  to  creditors  and  the  creditors’  claims  had 
not  been  paid. 

3.  The  liquidator  stood  in  a fiduciary  capacity  to  the  shareholders  and 
even  though  the  arrangement  between  the  shareholders  and  the 
liquidator  as  to  the  reservation  of  the  $25,000.00  was  that  which  the 
defendant  contends,  it  can  not  be  allowed  to  stand.  The  defendant, 
as  liquidator,  had  carried  on  negotiations  with  the  tax  departments 
of  the  government  for  the  settlement  of  claims  against  the  company 
and  the  knowledge  he  obtained  as  a result  of  those  negotiations  was 
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acquired  at  the  expense  of  the  company,  and,  in  the  language  of  Lord 
Chancellor  Eldon  in  Ex  parte  James  (1803),  8 Ves.  337,  “whether  he 
has  given  the  benefit  of  that  knowledge  to  the  cestui  que  trust  no 
(Z!ourt  can  discuss  with  competent  sufficiency  or  safety  to  the  parties.” 
4.  Certainly  the  defendant  was  at  least  bound  to  make  complete  and 
full  disclosure  to  the  shareholders  in  order  to  justify  the  arrangement 
alleged  and  the  onus  of  proving  that  he  made  such  disclosure  was 
upon  him.  The  defendant  did  not  give  evidence  at  the  trial  and  he 
has  not  satisfied  that  onus. 

An  action  for  judgment  removing  the  defendant  as  liquidator 
of  Erwik  Estates  Ltd.  and  for  an  accounting. 

The  action  was  tried  by  Roach  J.,  without  a jury,  at  Toronto. 

G,  W.  Mason,  K.C.,  and  C.  B,  Henderson,  K.C.,  for  the  plain- 
tiffs. 

D,  L.  McCarthy,  K.C.,  and  C.  H.  A.  Armstrong,  K.C.,  for  the 
defendant. 

December  23rd,  1938.  Roach  J.: — Erwik  Estates  Limited 
was  incorporated — although  under  another  corporate  name — 
under  the  Ontario  Companies  Act  by  letters  patent  dated  May 
17th,  1899.  The  corporate  name  was  changed  to  Erwik  Estates 
Limited  by  supplementary  letters  patent  dated  May  23rd,  1925, 
The  authorized  capital  was  $500,000.00  , divided  into  5,000  shares 
of  $100.00  each,  and  all  the  shares  were  issued  and  fully  paid. 

On  May  2nd,  1932,  the  shareholders  of  the  company  and 
their  respective  holdings  were  as  follows : 

National  Trust  Company  Limited,  Charles  E.  Ed- 
monds and  the  defendant  George  Edwards,  as 
executors  of  the  estate  of  Robert  J.  Christie, 


deceased  3,498  shares 

The  plaintiff  William  L.  Christie  300  shares 

The  plaintiff  I.  Huntley  Christie  300  shares 

The  plaintiff  Katharine  Christie  300  shares 

The  plaintiff  Emma  L.  Christie 600  shares 

Charles  E.  Edmonds  1 share 

The  defendant 1 share  ' 


Total 5,000  shares 

On  May  2nd,  1932,  at  a special  general  meeting  of  the  share- 
holders of  the  company  a resolution  was  duly  passed  that  the 
compemy  be  wound  up  voluntarily  under  the  provisions  of  The 
Companies  Act  (Ontario),  Part  XIV,  and  at  the  same  meeting  a 
further  resolution  was  duly  passed  appointing  the  defendant 
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liquidator  of  the  company.  Pursuant  to  this  resolution  the  de- 
fendant commenced  his  duties  as  liquidator  and  at  a special 
general  meeting  of  the  shareholders  held  on  December  6th,  1932, 
at  which  all  the  shareholders  were  present,  he  presented  a state- 
ment showing  the  assets  which  had  come  into  his  hands  and  the 
disposition  of  the  same.  The  minutes  of  that  meeting  read  in 
part  as  follows: 

“It  was  explained  that  the  distribution  of  the  assets  had  been 
effected  partly  in  cash  and  partly  in  specie,  as  shown  by  the 
separate  accounts  prepared  for  each  shareholder;  and  that  to 
the  extent  that  the  distribution  had  been  made  in  specie  due 
account  had  been  taken  of  accrued  interest;  and  that  to  ensure 
a fair  and  equitable  distribution  regard  was  had  to  both  the  cost 
price  and  also  the  market  price  of  each  security  as  determined 
by  independent  and  competent  opinion;  and  that  there  has  been 
reserved  for  taxation,  legal  charges,  and  other  expenses  the  sum 
of  $25,000.00  to  be  used  as  the  liquidator  with  the  advice  of 
Messrs.  Laughton  and  Edmonds  may  determine. 

“It  was  then  unanimously  resolved  that  the  report  of  the 
liquidator  be  adopted  and  the  plan  of  distribution  approved.” 
Under  date  December  9th,  1932,  the  defendant  notified  the 
Provincial  Secretary,  allegedly  under  sec.  229,  now  sec.  208,  of 
The  Companies  Act,  R.S.O.  1937,  ch.  251,  that  this  meeting  had 
been  held,  and  returned  to  the  Provincial  Secretary  the  original 
letters  patent  and  the  supplementary  letters  patent  for  cancella- 
tion. 

On  December  6th,  1932,  the  date  of  the  shareholders’  meet- 
ing last  referred  to,  the  sum  of  $25,000.00  referred  to  in  the 
liquidator’s  report,  was  in  the  form  of  bonds  which  were  in  the 
custody  of  National  Trust  Company  Limited.  Between  the 
middle  of  March,  1933,  and  August  1st,  1933,  the  defendant  re- 
ceived certain  of  these  bonds  and  the  proceeds  from  sale  of  the 
balance  of  them  amounting  in  all  to  the  sum  of  $28,037.21.  Out 
of  this  sum  he  subsequently  disbursed  the  sum  of  $5,799.63,  made 
up  as  follows: 

National  Trust  Company,  being  its  fee  as  depositary 
of  the  securities  of  the  company  for  the  year 

1932  $1,275.00 

Charles  E.  Edmonds,  his  fee  as  secretary  of  the 

company  1,200.00 
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The  defendant  George  Edwards,  his  fee  for  1932,  for 
certain  services  to  the  company,  the  exact  nature 

of  which  is  not  clear  on  the  evidence $1,500.00 

Tilley,  Thompson  & Parmenter,  solicitor’s  fees  in  con- 
nection with  a tax  dispute  with  the  Federal 

Government  1,261.50 

Receiver  General  of  Canada,  taxes  560.13 

Petty  disbursement,  apparently  a fee  for  a discharge 

of  a mortgage  3.00 


Total $5,799.63 


On  April  1st,  1933,  National  Trust  Company,  Limited,  re- 
funded to  the  defendant  as  liquidator  the  sum  of  $850.00  out  of 
the  $1,200.00  depositary  fee  above  referred  to  as  being  the  un- 
earned portion  thereof  from  April  1st  to  December  31st,  1933. 

Under  dates  July  9th,  July  20th  and  July  31st,  1935,  the  plain- 
tiffs made  written  demands  upon  the  defendant  for  an  account- 
ing of  the  money  which  had  been  reserved  for  the  purposes  set 
out  in  his  report  to  the  shareholders  at  the  meeting  on  December 
6th,  1932.  These  demands  were  ignored. 

In  this  action  the  plaintiffs  claim: 

(a)  A declaration  that  Erwik  Estates  has  not  been  fully 
wound  up  or  dissolved; 

(b)  An  order  that  the  winding  up  proceedings  be  continued 
under  the  supervision  of  the  Court  and/or  the  defendant  be  re- 
moved as  liquidator  and  that  the  Court  appoint  another  liqui- 
dator in  his  stead; 

(c)  An  accounting  by  the  defendant  of  the  said  bonds  of 
$25,000.00  and  payment  of  so  much  thereof  with  interest  as 
may  be  found  due  to  the  company  or  its  shareholders; 

(d)  The  sum  of  $950.00  as  a refund  out  of  the  fee  of  $1,500.00 
paid  by  the  defendant  as  liquidator  to  himself  as  above  set  out; 

(e)  Possession  of  all  books,  papers  and  documents  in  his 
possession  as  liquidator. 

It  is  admitted  that  the  plaintiffs  are  the  only  persons  bene- 
ficially interested  in  the  estate  of  Robert  J.  Christie,  deceased. 

In  defence,  the  defendant  alleges  that  the  company  has  been 
fully  wound  up  and  the  company  dissolved;  that  the  distribu- 
tion received  by  the  shareholders  was  intended  to  be,  and  was 
accepted  by  them  as,  a final  and  complete  distribution;  that  as  a 
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consequence  thereof  by  virtue  of  The  Income  War  Tax  Act, 
R.S.C.  1927,  ch.  97,  The  Corporations  Tax  Act,  R.S.O.  1937, 
ch.  29,  and  The  Assessment  Act,  R.S.O.  1937,  ch.  272,  he  became 
and  is  personally  liable  for  all  liabilities  of  the  company  under 
the  said  Acts;  that,  in  substance,  the  arrangement  between  him- 
self and  the  shareholders  was  that  the  $25,000.00  “reserved” 
was  to  belong  to  him  personally  and  out  of  it  he  would  have  to 
pay  any  claims  against  the  company  and  the  excess,  if  any, 
thereafter,  would  be  net  to  him,  or  as  Mr.  McCarthy  put  it  in 
argument  the  defendant  was  to  be  the  “buffer”  between  these 
creditors,  if  they  are  creditors,  and  the  company. 

At  the  close  of  the  plaintiff’s  case  Mr.  McCarthy  moved  for 
a non-suit,  and  I reserved  judgment  on  his  motion.  I now  dis- 
miss his  motion.  Mr.  McCarthy’s  argument  on  that  motion  was 
substantially  the  same  as  his  argument  at  the  close  of  the  trial. 
He  contended  that  the  company  had  been  fully  wound  up  and 
dissolved,  and  even  if  it  had  not  been  fully  wound  up  the  plain- 
tiffs had  no  status  to  maintain  this  action  and  the  Court  no 
power  to  grant  the  relief  claimed. 

The  Companies  Act,  R.S.O.  1937,  ch.  251,  sec.  193,  provides 
in  part  as  follows: 

“A  corporation  may  be  wound  up  by  order  of  the  Supreme 
Court, — 

“(b)  where  proceedings  have  been  begun  to  wind  up  volun- 
tarily and  it  appears  to  the  Court  that  it  is  in  the  interest 
of  contributories  and  creditors  that  they  should  be  continued 
under  the  supervision  of  the  Court; 

“(c)  where  in  the  opinion  of  the  Court  it  is  just  and  equitable 
for  some  reason  other  than  the  bankruptcy  or  insolvency  of  the 
corporation  that  it  should  be  wound  up.” 

Now  there  is  no  definition  of  “contributory”  in  the  interpre- 
tation section  of  The  Companies  Act,  but  sec.  207  of  The  Com- 
panies Act  reads  as  follows: 

“The  Lieutenant-Governor  in  Council  may  make  rules  for 
the  due  carrying  out  of  the  provisions  of  this  Part,  and,  except 
as  otherwise  provided  by  this  Act  or  by  such  rules,  the  practice 
and  procedure  in  a winding  up  under  The  Winding -uy  Act  (Can- 
ada), shall  apply.” 

No  rules  have  been  made  under  this  section.  Turning  then 
to  The  Winding-up  Act  of  Canada,  R.S.C.  1927,  ch.  213,  sec.  2(c) 
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defines  “contributory”  as  “a  person  liable  to  contribute  to  the 
assets  of  a company  under  this  Act”;  and  sec.  53  provides  as 
follows : 

“Every  shareholder  or  member  of  the  company  or  his  repre- 
sentative, shall  be  liable  to  contribute  the  amount  unpaid  on 
his  shares  of  the  capital,  or  on  his  liability  to  the  company,  or 
to  its  members  or  creditors,  as  the  case  may  be,  under  the  Act, 
charter  or  instrument  of  incorporation  of  the  company,  or  other- 
wise.” 

The  status  of  a shareholder  whose  shares  were  fully  paid 
was  considered  in  Re  Macdonald  and  Noxon  Bros.  Mfg.  Co.  Ltd. 
(1888),  16  O.R.  368.  The  statute  applicable  in  that  case  was 
An  Act  respecting  the  winding  up  of  Joint  Stock  Companies, 
R.S.O.  1887,  ch.  183.  Sec.  5 provided  that  the  Court  could 
make  a winding  up  order  on  the  application  of  a “contributory”, 
and  sec.  3(2)  defined  a “contributory”  as  a person  liable  to 
contribute  to  the  assets  of  a company  under  that  Act.  Sec.  62 
of  The  Joint  Stock  Companies’  Letters  Patent  Act,  R.S.O.  1887, 
ch.  157,  was  substantially  the  same  as  sec.  75  of  the  present 
Companies  Act,  that  is,  by  it  the  liability  of  the  shareholder  was 
limited  to  the  amount  unpaid  on  his  shares.  In  that  case  Fergu- 
son J.  held  that  a paid  up  shareholder  was  a “contributory” 
within  the  meaning  of  sec.  5.  The  learned  Justice  followed  the 
judgment  in  In  re  Rica  Gold  Washing  Co.  (1879),  11  Ch.  D.  36, 
in  which  Jessel  M.R.  stated,  at  p.  42,  that,  although  a paid  up 
shareholder  was  not  liable  to  contribute  to  the  assets  of  a com- 
pany his  interest  in  winding  up  proceedings  consists  in  this  that 
in  the  case  of  a solvent  company  “after  full  payment  of  all  the 
debts  and  liabilities  of  the  company  there  will  remain  a surplus 
divisible  among  the  shareholders  of  sufficient  value  to  authorize 
him  to  present  a petition.” 

In  the  case  at  bar,  it  is  then  also  relevant  to  consider  whether 
there  are  any  creditors  of  the  company. 

By  sec.  2{e)  of  The  Winding-up  Act  {supra)  ^ “creditor”  in- 
cludes persons  “having  any  claim  against  the  company”  and 
“any  person  making  any  such  claim.” 

On  December  6th,  1932,  there  were  “creditors”  of  the  com- 
pany. Of  these  some  have  since  been  paid  as  I have  previously 
stated,  and  some  remain  unpaid.  In  paragraph  10  of  his  state- 
ment of  defence  the  defendant  admits  that  the  City  of  Toronto 
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has  a claim  for  municipal  income  tax  and  that  there  are  claims 
alleged  to  be  payable  by  the  company  under  The  Income  War 
Tax  Act  (Canada)  and  The  Corporations  Tax  Act  (Ontario). 
With  reference  to  the  claim  under  The  Income  War  Tax  Act  I 
quote  from  that  part  of  the  examination  for  discovery  of  the 
defendant  which  was  placed  in  evidence  at  the  trial  as  part  of 
the  plaintiffs’  case. 

“Q.  76.  Did  they  (the  Income  Tax  Department)  indicate  to 
you  at  this  conversation  you  have  related  the  approximate 
amount  they  were  going  to  claim  from  Erwik?  A.  No,  it  was 
a general  statement.  On  September  30th,  1932,  I visited  Ottawa 
for  the  purpose  of  furthering  this  matter.  At  that  time  the 
question  was  raised  as  to  the  status  of  Erwik  as  a family  cor- 
poration. Down  to  that  time  no  recognition  of  the  election  by 
the  shareholders  to  be  recorded  as  a family  corporation  had 
been  given.  The  notice  of  election  had  been  merely  acknow- 
ledged. The  Crown  held  they  were  not  committed  by  an  acknow- 
ledgment to  adopt  or  accept  what  was  claimed  to  be  the  status 
of  the  corporation.  The  question  therefore  of  the  family  cor- 
poration, whether  it  was  a family  corporation  or  not,  had  always 
been  a matter  of  which  we  were  conscious  that  it  might  be  raised. 
It  came  up,  however,  in  September,  1932,  in  this  way  that  I 
believe  the  company  was  winding  up  and  we  wanted  the  certifi- 
cate permitting  the  distribution  of  the  assets,  and  they  said 
before  anything  of  that  kind  could  be  done  they  would  have  to 
investigate  the  whole  matter.  That  was  as  far  as  we  got  down 
to  the  time  of  the  meeting,  and  had  a good  deal  to  do  with  the 
program  which  was  finally  determined  upon  in  connection  with 
the  winding-up  of  this  company. 

“Mr.  Armstrong:  Q.  77.  That  is  the  meeting  of  December 

6th,  1932,  you  are  referring  to?  A.  Yes,  I had  hoped  to  obtain 
a certificate,  because  they  had  ample  opportunity  between 
September  30th  and  the  end  of  the  year  to  assert  their  position 
or  what  they  intended  to  do.  They  failed  to  do  that  so  that 
nothing  further  occurred  during  the  calendar  year  1932,  and  we 
had  to  act  as  best  we  could  in  the  absence  of  the  statutory  per- 
mission. The  next  interview  on  the  subject  of  Mr.  Christie’s 
tax  position  occurred  after  the  first  of  the  year,  1933. 

''Mr.  Henderson:  Q.  78.  And  what  occurred  at  that  meeting 
in  regard  to  Erwik?  A.  Nothing. 
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“Q.  79.  Was  the  matter  discussed?  A.  Only  in  that  way 
that  I raised  the  question  again  about  a certificate,  and  the 
position  was  repeated  that  they  could  not  say  anything  about 
that  or  words  to  that  effect. 

“Q.  80.  Have  you  ever  obtained  a certificate  of  clearance? 
A.  No.’’ 

The  certificate  referred  to  is  required  by  The  Income  War 
Tax  Act,  R.S.C.  1927,  ch.  97,  sec.  51,  as  follows: 

“(1)  Every  trustee  in  bankruptcy,  assignee,  administrator, 
executor  and  other  like  person,  before  distributing  any  assets 
under  his  control  shall  obtain  a certificate  from  the  Minister 
certifying  that  no  unpaid  assessment  of  income  tax,  interest 
and  penalties  properly  chargeable  against  the  person,  property, 
business  or  estate,  as  the  case  may  be,  remains  outstanding.” 

“(2)  Distribution  without  such  certificate  shall  render  the 
trustee  in  bankruptcy,  assignee,  administrator,  executor  and 
other  like  person  personally  liable  for  the  tax,  interest  and 
penalties.” 

I therefore  hold  that  the  plaintiffs  have  the  necessary  status 
to  maintain  this  action. 

I will  deal  next  with  the  contention  that  the  company  has 
ceased  to  exist  by  reason  of  the  operation  of  sec.  208  of  The 
Companies  Act,  R.S.O.  1937,  ch.  251,  which  is  as  follows: 

“(1)  Where  the  affairs  of  the  corporation  have  been  fully 
wound  up,  the  liquidator  shall  make  up  an  account  showing  the 
manner  in  which  the  winding  up  has  been  conducted,  and  the 
property  of  the  corporation  disposed  of,  and  thereupon  shall 
call  a general  meeting  of  the  shareholders  or  members  of  the 
corporation  for  the  purpose  of  having  the  account  laid  before 
them  and  hearing  any  explanation  that  may  be  given  by  the 
liquidator,  and  the  meeting  shall  be  called  in  the  manner  pro- 
vided by  the  by-laws  for  calling  general  meetings. 

“(2)  The  liquidator  shall  make  a return  to  the  Provincial 
Secretary  of  such  meeting  having  been  held,  and  of  the  date  at 
which  the  same  was  held,  and  the  return  shall  be  filed  in  the 
office  of  the  Provincial  Secretary,  and  on  the  expiration  of  three 
months  from  the  date  of  the  filing  the  corporation  shall  ipso 
facto  be  dissolved.” 

With  this  contention  I do  not  agree  for  the  reason  that  in 
my  opinion  the  affairs  of  the  corporation  have  not  been  fully 
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wound  up  and  that  is  a condition  precedent  to  the  operation  of 
the  section.  I am  of  this  opinion  for  three  reasons: 

First:  The  whole  scheme  of  winding  up  of  companies  is — 

(1)  That  creditors  be  given  notice  of  the  proceedings  so  that 
they  may  file  their  claims;  there  is  no  evidence  of  any  notice 
having  been  given. 

(2)  That  creditors’  claims  be  paid;  this  has  not  been  done. 

(3)  That  the  balance  of  the  property  of  the  company  after 
payment  of  all  costs,  charges  and  expenses,  including  the  re- 
muneration of  the  liquidator,  be  distributed  rateably  amongst  the 
shareholders. 

Second:  The  liquidator  stands  in  a fiduciary  capacity  to  the 
shareholders  and  even  though  the  arrangement  between  the 
shareholders  and  the  liquidator  was  that  which  the  defendant 
now  contends  it  was,  it  cannot  be  allowed  to  stand.  By  analogy 
the  same  principles  which  apply  to  an  attempted  purchase  by  a 
trustee  of  trust  property  are  applicable  in  the  circumstances  of 
this  case. 

In  Ex  parte  James  (1803),  8 Ves.  337,  Lord  Chancellor  Eldon 
speaking  of  the  purchase  by  a trustee  of  trust  property  says  at 
p.  348: 

“The  principle  is,  that  as  the  trustee  is  bound  by  his  duty  to 
acquire  all  the  knowledge  possible,  to  enable  him  to  sell  to  the 
utmost  advantage  for  the  cestui  que  trust,  the  question,  what 
knowledge  he  has  obtained,  and  whether  he  has  fairly  given  the 
benefit  of  that  knowledge,  to  the  cestui  que  trust,  which  he 
always  acquires  at  the  expense  of  the  cestui  que  trust,  no  Court 
can  discuss  with  competent  sufficiency  or  safety  to  the  parties.” 

And  at  p.  345: 

“This  doctrine  . . . stands  much  more  upon  general  principle 
than  upon  the  circumstances  of  any  individual  case.  It  rests 
upon  this;  that  the  purchase  is  not  permitted  in  any  case,  how- 
ever honest  the  circumstances;  the  general  interests  of  justice 
requiring  it  to  be  destroyed  in  every  instance;  as  no  Court  is 
equal  to  the  examination  and  ascertainment  of  the  truth  in 
much  the  greater  number  of  cases.” 

In  the  case  at  bar  it  was  the  defendant  as  liquidator  who 
carried  on  all  the  negotiations  with  the  Income  Tax  Department 
for  the  settlement  of  claims  against  the  company  under  The 
Income  War  Tax  Act,  and  whatever  knowledge  he  obtained  as  a 
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result  of  those  negotiations  and  interviews  with  respect  to  the 
amount  at  which  those  claims  might  be  settled,  was  acquired 
at  the  expense  of  the  company  and,  to  borrow  the  language  of 
the  Lord  Chancellor,  “whether  he  has  fairly  given  the  benefit  of 
that  knowledge  to  the  cestui  que  trust  ...  no  Court  can  dis- 
cuss with  competent  sufficiency  or  safety  to  the  parties.”  Ex  parte 
James  {supra),  was  followed  in  a case  in  our  own  Courts,  In  re 
Canada  Woollen  Mills  Co.  Ltd.  (1904),  8 O.L.R.  581.  However 
in  the  case  at  bar  it  is  not  necessary  to  carry  the  principle  with 
respect  to  disclosure  that  far  in  order  to  decide  that  the  arrange- 
ment as  contended  for  by  the  defendant  cannot  stand.  Cer- 
tainly the  defendant  would  at  least  be  bound  to  make  complete 
and  full  disclosure  to  the  shareholders  in  order  to  justify  such 
an  agreement  and  the  onus  of  proving  that  he  made  such  dis- 
closure is  upon  him.  He  did  not  give  evidence  at  the  trial  and 
has  not  satisfied  that  onus.  See  also  Davey  v.  Gibson  (1929), 
64  O.L.R.  627. 

I think  the  language  in  the  minutes  of  the  meeting  at  which 
he  submitted  his  report  to  date  does  not  permit  of  the  interpreta- 
tion which  the  defendant  now  seeks  to  put  upon  it.  “Reserved 
for  taxation,  etc.”,  surely  means  “kept  in  store”  for  these  pur- 
poses. Any  other  interpretation  does  violence  to  the  plain  mean- 
ing of  the  words. 

Furthermore  the  defendant  was  an  executor  of  the  estate  of 
R.  J.  Christie.  The  estate  accounts  were  audited  in  the  Surro- 
gate Court  in  1935  and  in  1938.  The  accounts  were  proved  by 
the  usual  affidavit  of  the  executors  and  in  the  accounts  so 
audited  and  sworn  to  by  the  defendant  appears  an  item  under 
assets  identified  as  an  interest  in  the  trust  funds  in  the  hands  of 
the  liquidator  re  Erwik  Estates.  It  is  plain  therefore  that  the 
defendant,  at  least  for  the  purposes  of  that  estate,  was  treating 
the  funds  as  trust  funds  and  not  as  his  own  personal  property. 

For  the  reasons  stated  there  shall  be  judgment: 

(a)  declaring  that  Erwik  Estates  has  not  been  fully  wound 
up  or  dissolved; 

(b)  removing  the  defendant  as  liquidator; 

(c)  directing  a reference  to  the  Master, 

i.  to  appoint  a new  liquidator  to  be  nominated  by  the  plain- 
tiffs; 
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ii.  to  conduct  an  accounting  as  between  the  defendant  and 
the  new  liquidator,  when  appointed,  of  the  $25,000.00  in  bonds 
received  by  the  defendant,  and  to  determine  what  sums  have 
been  properly  expended  by  the  defendant  out  of  the  said  bonds 
or  the  proceeds  of  their  sale  and  the  balance  of  the  proceeds  of 
such  bonds  unexpended  by  the  defendant  and  interest  on  so 
much  thereof  as  has  remained  in  the  hands  of  the  defendant 
from  time  to  time,  and  in  determining  such  balance  the  Master 
shall  not  have  regard  to  any  claim  which  the  defendant  may  put 
forward  for  liquidator’s  fees  and  charges; 

(d)  directing  that  the  defendant  shall  forthwith  after  the 
reference  to  the  Master  has  been  completed  submit  his  account 
for  liquidator’s  fees  and  charges  to  the  senior  taxing  officer  for 
taxation; 

(e)  directing  that  the  defendant  following  such  taxation  shall 
forthwith  pay  to  the  new  liquidator  the  amount  found  by  the 
Master  to  be  still  in  his  hands  less  such  liquidator’s  fees  and 
charges  as  may  be  allowed  him  by  the  taxing  officer  on  the  afore- 
said taxation,  and  directing  that  contemporaneously  with  such 
payment  the  defendant  shall  deliver  to  the  new  liquidator  all 
books,  papers  and  documents  in  his  possession  as  liquidator. 
Contemporaneously  with  such  payment  and  delivery  respectively, 
the  plaintiffs  shall  indemnify  the  defendant  by  an  indemnity  bond 
against  all  liability  to  unpaid  creditors  of  the  company.  In  the 
event  that  the  parties  do  not  agree  on  the  form  and  contents  of 
such  indemnity  bond,  the  same  shall  be  decided  by  the  Master. 

The  defendant  shall  pay  to  the  plaintiffs  their  costs  of  this 
action  forthwith  after  the  taxation  thereof,  and  shall  also  pay  to 
the  plaintiffs  the  costs  of  the  reference  to  the  Master  forthwith 
after  the  taxation  thereof. 


Judgmeyit  for  the  plaintiffs  loith  costs. 
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[McTAGUE  J.] 

Re  Kemp. 

Wills — Direction  in  will  that  executor  pay  widow  of  testator  sufficient 
sums  to  maintain  home  and  that  all  income  taxes  payable  in  respect 
of  such  direction  shall  be  paid  out  of  the  estate — Widow  in  receipt 
of  income  from  sources  other  than  estate — Amount  of  income  tax 
payable  by  widow  to  be  borne  by  estate. 

The  testator  by  clause  3 of  his  will  devised  his  residence  to  trustees  in 
trust,  inter  alia,  to  allow  his  widow  during  her  lifetime  and  so  long 
as  she  remained  his  widow  to  occupy  it  free  of  rent  and  during  her 
lifetime  to  pay  all  taxes,  insurance  premiums,  repairs  and  the  like 
in  connection  with  the  residence.  The  trustees  were  also  directed  to 
bear  the  expense  of  the  maintenance  and  management  of  the  prop- 
erty and,  so  as  to  cover  such  costs,  to  pay  to  the  widow  a specified 
sum  monthly  in  advance  so  long  as  she  continued  to  use  the  residence 
as  her  home.  The  testator  further  directed  by  clause  4 that  “the 
above  provisions  in  favour  of  my  wife  shall  be  a first  charge  upon 
my  estate,  and  shall  be  provided  for  and  paid  by  my  trustees  in 
priority  to  any  other  legacies  payable  under  my  said  will,  and  I 
further  direct  that  any  succession  duties,  and  all  income  taxes  which 
may  be  payable  in  respect  of  the  said  above  provisions  for  my  wife 
shall  be  paid  out  of  my  estate  by  my  trustees.” 

Held,  on  a motion  by  the  trustees  for  advice,  as  follows: 

(1)  It  was  the  intention  of  the  testator  that  his  widow  should  not  have 
to  pay  any  additional  income  tax  whatsoever  if  she  used  his  residence 
as  her  home  and  therefore  the  executors  should  repay  to  the  widow 
any  additional  income  tax  payable  by  her  by  virtue  of  her  income 
under  clause  3 of  the  will  being  superimposed  upon  her  income  from 
all  other  sources  under  the  will  or  outside  the  will. 

(2)  The  trustees  by  repaying  to  her  a portion  of  her  income  tax  in  a 
given  year  will  be  increasing  her  taxable  income  in  that  year  on 
which  a further  tax  will  be  imposed  in  the  following  year.  Therefore 
to  effectuate  the  testator’s  intention  the  trustees  must  repay  to  the 
widow  the  further  tax  on  her  income  imposed  by  virtue  of  repay- 
ments of  a portion  of  her  income  tax  in  a preceding  year. 

(3)  The  words  “all  income  taxes”  in  clause  4 mean  all  income  taxes 
payable  from  time  to  time  on  income  and  include  Ontario  income  tax. 

A MOTION  by  the  executors  of  the  estate  of  Sir  Albert  Edward 
Kemp,  deceased,  for  the  advice  of  the  Court  as  to  certain  ques- 
tions concerning  the  administration  of  the  estate  of  the  deceased. 

The  motion  was  heard  by  McTague  J.  in  Weekly  Court  at 
Toronto. 

D.  M.  Fleming,  for  the  executors. 

G.  B.  Balfour,  K.C.,  for  Lady  Kemp. 

H.  C.  F.  Mockridge,  for  adult  residuary  beneficiaries  other 
than  Lady  Kemp. 

P.  D.  Wilson,  K.C..  Official  Guardian,  for  infant  residuary 
beneficiaries. 

December  14th,  1938.  McTague  J.: — Sir  Albert  Edward 
Kemp  died  on  the  12th  day  of  August,  1929.  In  his  will  dated 
1st  day  of  December,  1927,  by  clause  3,  he  gave  and  devised  his 
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residence,  known  as  “Castle  Frank’’  to  his  trustees  upon  cer- 
tain trusts,  viz.,  to  allow  his  widow  during  her  lifetime,  and  so 
long  as  she  remained  his  widow,  to  occupy  it  free  of  rent,  and 
during  her  lifetime  to  keep  up  Castle  Frank  and  pay  all  taxes, 
insurance  renewals,  repairs  and  the  like.  In  addition,  he  directed 
his  trustees  to  bear  the  expense  of  maintenance  and  management 
of  the  property,  and,  to  cover  such  cost,  to  pay  Lady  Kemp  a 
certain  sum  monthly  in  advance  so  long  as  she  continued  to 
reside  there  and  use  it  as  her  home.  Provision  was  also  made 
for  payment  to  Lady  Kemp  of  a certain  lump  sum  if  she  pre- 
ferred to  reside  somewhere  else  than  Castle  Frank,  together 
with  monthly  payments  not  quite  so  large  as  they  would  have 
been  had  she  continued  to  reside  in  Castle  Frank.  Then  follows 
the  important  clause  out  of  which  this  application  to  the  Court 
arises : 

“4.  I direct  that  the  above  provisions  in  favour  of  my  wife 
shall  be  a first  charge  upon  my  estate,  and  shall  be  provided  for 
and  paid  by  my  trustees  in  priority  to  any  other  legacies  payable 
under  my  said  will,  and  I further  direct  that  any  succession 
duties,  and  all  income  taxes  which  may  be  payable  in  respect  of 
the  said  above  provisions  for  my  wife  shall  be  paid  out  of  my 
estate  by  my  trustees.” 

It  so  happens  that  Lady  Kemp  is  the  recipient  of  a consider- 
able income  under  subsequent  clauses  in  the  will  not  expressed 
to  be  free  from  income  tax,  and  has  as  well  income  of  her  own 
from  sources  outside  the  will  altogether. 

This  state  of  affairs  has  made  it  necessary  for  the  executors 
to  propound  the  following  questions  for  advice  of  the  Court: 

Question  I.  Are  the  amounts  of  income  taxes  which  the 
executors  are  directed  under  clause  4 of  the  will  to  repay  to 
Lady  Kemp,  to  be  determined  upon  the  footing, 

(a)  that  Lady  Kemp  has  no  income  apart  from  the  income 
received  under  clause  3 of  the  will;  or 

(b)  that  her  income  from  any  or  all  of  the  following  sources 
is  to  enter  into  the  computation, 

(1)  sources  outside  the  will,  ^ 

(2)  under  clause  16  of  the  will, 

(3)  the  repayment  of  income  tax  under  clause  4? 

Question  II:  If  question  1(b)  is  in  whole  or  part  answered 

in  the  affirmative,  must  the  executors  repay  to  Lady  Kemp, 
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(a)  the  whole  of  the  income  tax  payable  by  her,  or 

(b)  a proportion  only  of  such  income  tax,  and  if  so,  what 
proportion? 

Question  III : Must  the  executors,  in  determining  the  amount 
of  income  tax  which  they  are  directed  to  repay  to  Lady  Kemp, 
take  into  the  computation^ 

(a)  the  whole  of  the  deductions  and  exemptions  allowed  to 
her  by  The  Income  Tax  Acts,  or 

(b)  a proportion  only  of  such  deductions  and  exemptions, 
and,  if  so,  what  proportion,  or 

(c)  no  part  of  the  said  deductions  and  exemptions? 

Question  IV : Do  the  “income  taxes”  referred  to  in  clause  4 

of  the  will  include  all  taxes  from  time  to  time  imposed  on 
income  (including  the  Ontario  Income  Tax,  first  imposed  in 
1936)  or  only  such  taxes  as  were  imposed  on  income  at  the  date 
of  the  testator’s  death? 

Question  V:  Are  the  income  taxes  which  are  repayable  by 

the  executors  to  be  paid  by  them  out  of  capital  or  income  of  the 
estate,  or  apportioned  between  capital  and  income,  and,  if  so,  on 
what  basis? 

To  answer  the  questions  involves  a consideration  of  the  in- 
tention of  the  testator  in  so  far  as  it  can  be  ascertained  from  the 
will  itself,  and  the  knowledge  which  the  testator  can  be  presumed 
to  have  had  at  the  date  of  making  his  will. 

It  seems  quite  clear  that  Sir  Edward  was  well  aware  at  the 
time  of  making  his  will  that  Lady  Kemp  was  then  in  receipt  of 
an  independent  income  of  her  own  and  I think  it  fairly  can 
be  presumed  that  he  knew  what  income  tax  was  and  the 
method  in  existence  for  its  execution.  Since  1927  it  has  not 
changed  substantially  in  principle  or  method  of  computation 
but  only  in  the  matter  of  amount  and  variety,  with  consequent 
added  pain  to  the  taxpayer. 

The  questions  involved  here  have  not  been  dealt  with  previ- 
ously in  this  Court  or  in  any  Canadian  Court  as  far  as  I know, 
and  therefore  one  must  turn  for  guidance  to  the  decisions  of 
other  Courts.  In  England  the  question  appears  to  have  come  up 
first  in  In  re  Bowring;  Wimble  v.  Bowring  (1918),  34  T.L.R. 
575.  In  that  case  a testator  left  a certain  definite  annuity  to 
his  widow,  there  being  no  stipulation  as  to  how  it  was  to  be  used 
and  no  suggestion  of  any  particular  purpose.  The  widow  had 
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an  independent  income  of  her  own  in  addition  to  the  annuity. 
Sargant  J.  held  in  these  circumstances  that  the  residue  of  the 
estate  must  bear  such  proportion  of  the  total  supertax  payable 
by  the  testator’s  wife  as  the  £4,000  annuity,  with  income  tax 
added,  bore  to  the  total  amount  of  the  assessment  for  the  pur- 
pose of  supertax.  It  must  be  remembered  that ‘the  English  Act 
is  different  from  ours  and  income  tax  in  the  narrow  sense  means 
a certain  definite  percentage  levied  on  the  whole  of  the  income 
before  consideration  is  given  to  supertax,  or,  as  it  becomes  known 
later,  surtax.  The  supertax  or  surtax  was  levied  on  the  basis  of 
increasing  percentages  according  to  the  size  of  the  income. 
Supertax  or  surtax  in  England  is  more  like  what  we  know  as 
income  tax  in  this  country.  I point  this  out  in  explanation  of 
Mr.  Justice  Sargant’s  expression  “with  income  tax  added”.  The 
same  learned  Judge  adopted  the  same  principle  in  In  re  Doxat; 
Doxat  V.  Doxat,  [1920]  W.N.  262.  In  In  re  Bowen;  Paddock  v. 
Bowen,  [1925]  W.N.  206,  Lawrence  J.  follows  the  principle 
initiated  in  hi  re  Bowring,  and  the  principle  is  applied  again  in 
In  re  Hidton;  Hulton  v.  Midland  Bank,  [1931]  1 Ch.  77,  in 
Michelham^s  Trustees  v.  Commissioners  of  Inland  Revenue 
(1931),  144  L.T.  163,  and  in  In  re  Reckitt,  [1932]  2 Ch.  144.  It 
must  be  kept  in  mind  that  all  these  cases  dealt  with  straight 
bequests  of  annuities  free  from  income  tax,  or  words  to  that 
effect. 

In  the  meantime  in  1927  the  matter  came  before  an  Ameri- 
can Court,  the  Rhode  Island  Court  of  Appeal,  in  Read  v.  Sayles 
(1927),  51  A.L.R.  451.  The  judgment  is  very  clear,  and  excel- 
lently summarizes  the  three  different  methods  of  approaching 
the  problem,  which  I quote  as  follows,  at  p.  452 : 

“Three  possible  methods  of  making  such  determination  and 
allocation  have  been  suggested: 

(1)  By  computing  the  tax  that  would  be  imposed  on  the 
beneficiary’s  income  if  he  received  no  income  except  the 
annuity,  and  considering  that  amount  of  tax  as  payable  by 
the  trustees. 

“This  method,  it  appears  to  us,  would  clearly  fail  to  carry 
out  the  testator’s  intention  that  the  beneficiary  should  receive 
the  annuity  free  and  clear  of  all  income  taxes  and  duties.  The 
presence  of  the  annuity  as  a constituent  part  of  the  annuitant’s 
total  income  has,  under  the  revenue  act,  increased  the  rate  im- 
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posed  upon  every  portion  of  the  total  income,  including  the 
annuity  itself,  and  yet  under  this  method  the  annuitant  would 
receive  from  the  trustees  in  exoneration  of  the  annuity  no  por- 
tion of  the  increased  amount  of  tax  upon  the  annuity  conse- 
quent upon  the  increased  rate  of  income  tax  and  surtax.  The 
result  would  be  that  by  reason  of  the  annuity  an  increased  burden 
of  income  taxation  has  been  placed  upon  the  beneficiary,  and 
contrary  to  the  intention  of  the  testator  no  portion  of  such  in- 
creased burden  is  carried  by  the  trustees. 

“The  second  method  suggested  is  as  follows: 

(2)  By  computing  the  tax  upon  the  beneficiary’s  entire 
income  from  all  sources  and  subtracting  therefrom  the  tax 
which  would  be  imposed  if  the  beneficiary  received  no  annu- 
ity from  the  trustees,  and  considering  the  balance  as  the 
amount  of  tax  payable  by  the  trustees. 

“This  method  is  unfair  to  the  trust  estate  and  results  in  a 
payment  by  the  trustees  of  a portion  of  the  beneficiary’s  income 
tax  which  is  in  excess  of  the  amount  necessary  to  exonerate  the 
annuity.  By  reason  of  the  fact  that  the  beneficiary’s  other  in- 
come is  placed  in  the  same  total  with  the  annuity,  the  rates  and 
the  amount  of  tax  ascribable  to  each  item  of  income  are  increased 
and  yet  by  this  second  method  suggested  the  whole  increase  is 
ascribed  to  the  annuity  and  the  whole  of  such  increase  would  be 
paid  by  the  trustees  in  exoneration  of  the  annuity,  thus  reliev- 
ing the  other  income  of  the  beneficiary  from  all  of  the  added 
burden  of  taxation  placed  upon  it  by  reason  of  the  fact  that  it 
had  become  a component  part  of  a larger  total  of  income.  The 
purpose  of  the  testator  was  that  the  beneficiary  should  receive 
the  annuity  free  and  clear  of  all  income  taxes  and  duties.  It 
cannot,  however,  fairly  be  construed  as  his  intention  that  the 
trustee  should  relieve  the  annuitant  of  any  portion  of  the  burden 
of  increased  taxation  imposed  upon  that  beneficiary’s  other  in- 
come, even  though  under  the  revenue  act  such  increase  might 
result  from  the  testator’s  bounty  in  creating  the  annuity. 

“The  third  possible  method  suggested  for  determining  the 
portion  of  the  beneficiary’s  total  income  tax  which  should  be  paid 
by  the  trustees  in  exoneration  of  the  annuity  is  as  follows: 

(3)  By  computing  the  tax  upon  the  beneficiary’s  entire 
income  and  apportioning  it  between  the  trustees  and  the 
beneficiary  ratably  in  proportion  to  the  amount  of  the  annu- 
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ity  and  the  amount  of  income  received  from  other  sources, 
and  considering  the  amount  of  tax  so  apportioned  to  the 
trustees  as  payable  by  them. 

“This  appears  to  us  to  be  the  equitable  method.  The  annu- 
ity and  the  other  income  of  the  beneficiary  are  each  component 
parts  of  the  total  income.  To  the  combination  of  them  both 
should  be  ascribed  the  increased  rate  and  the  increased  amount 
of  tax,  and  between  them,  to  each  in  the  same  proportion  that 
its  amount  bears  to  the  total  amount  of  the  income,  should  the 
total  tax  be  apportioned.” 

Thus  it  will  be  seen  that  the  American  Court  followed  In  re 
Boxoi'ing,  In  re  Doxat  and  In  re  Bowen  (supra) . 

In  the  Scottish  Reports  are  to  be  found  at  least  three  inter- 
esting cases  on  the  subject:  In  re  Bowring  was  followed  in  Re 
Wordie's  Trustees;  Buchanan  v.  MacGregor  or  Wordie,  [1922] 
S.C.  28,  but  a Scottish  Court  of  Appeal  in  Baird's  Trustees  v. 
Baird,  [1933]  S.C.  553,  expresses  disapproval  of  In  re  Bowring, 
and  decided  in  that  case  that  the  amount  of  surtax  for  which 
the  trustees  were  liable  was  to  be  determined  upon  the  footing 
that  the  annuitants  had  no  independent  income  apart  from  the 
annuities.  Criticism  was  directed  at  the  English  decisions  on  the 
ground  that  they  were  rather  the  result  of  friendly  arrangement 
than  fervid  controversy.  I must  confess  I have  difficulty  in  fol- 
lowing the  judgments  of  the  majority  of  the  Court  and  rather 
prefer  the  dissenting  judgment  of  Lord  Murray,  which  would 
have  applied  In  re  Bowring.  Baird's  Trustees  v.  Baird  appeal's 
to  be  an  assertion  of  Scottish  independence  rather  than  anything 
else.  That  such  was  the  case  seems  to  be  borne  out  by  Richmond 
V.  Richmond,  [1935]  S.C.  585,  where  another  division  of  the  same 
Court  adopted  the  principle  in  In  re  Bowring  and  courteously 
criticized  Baird's  Trustees  v.  Baird. 

If  the  bequest  to  Lady  Kemp  had  been  in  the  form  of  a simple 
annuity  I should  have  no  trouble  in  applying  the  principle  estab- 
lished by  In  re  Bowring  and  followed  in  most  of  the  cases  re- 
ferred to.  But  one  must  endeavour  to  give  effect  to  the  intention 
of  the  testator  as  it  can  be  deduced  from  the  will.  Sir  Edward 
was  aware  that  Lady  Kemp  had  an  independent  income.  I judge 
from  the  wording  of  his  will  that  he  was  anxious  that  Lady 
Kemp  should  retain  and  keep  up  Castle  Frank  and  that  no 
financial  burden  should  be  placed  upon  her  personally  as  the 
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result  of  doing  so.  As  long  as  Lady  Kemp  was  willing  to  reside 
in  Castle  Frank  the  testator  makes  its  up-keep  and  maintenance 
a first  charge  on  his  estate,  and  provides  that  the  amounts  re- 
quired for  such  purposes  shall  be  free  from  all  income  tax  “and 
all  income  taxes  which  may  be  payable  in  respect  of  the  said 
above  provisions  for  my  wife  shall  be  paid  out  of  my  estate  by 
my  trustees.”  The  benefits  accruing  to  Lady  Kemp  in  question 
here  are  subject  to  an  obligation  on  her  part  to  reside  in  and 
keep  up  Castle  Frank.  She  having  assumed  such  obligation,  it 
seems  to  me  that  Sir  Edward  intended  that  no  income  tax  burden 
should  be  placed  upon  her  as  the  result  of  her  compliance  with 
his  wishes.  The  provisions  in  her  favour  were  not  direct  benefits 
to  her  personally,  but  benefits  coupled  with  the  obligation  of 
keeping  up  Castle  Frank.  I think  it  was  his  intention  that  there 
should  be  no  additional  income  tax  burden  placed  upon  her 
whatever. 

The  view  which  I have  taken  of  the  matter  naturally  brings 
up  for  consideration  another  important  question.  In  any  given 
year  the  trustees,  by  paying  a proportion  of  Lady  Kemp’s  income 
tax,  will  be  increasing  her  taxable  income  for  that  year  by  the 
amount  of  tax  paid  by  them.  On  that  additional  amount  of 
income  a further  tax  will  be  imposed  in  the  following  year.  To 
require  the  residuary  estate  to  pay  this  is  saddling  it  with  a 
heavy  and  increasing  burden  from  year  to  year.  There  is  much 
to  be  said  against  placing  such  a burden  upon  the  residuary 
legatees,  but,  nevertheless,  I think  such  construction  is  in  accord- 
ance with  Sir  Edward’s  intention. 

Therefore  my  answers  to  the  questions  will  be  in  the  following 
terms.  Income  taxes  directed  to  be  paid  by  the  executors  under 
clause  4 of  the  will  are  to  be  determined  upon  the  footing  that 
Lady  Kemp’s  income  includes  income  from  sources  outside  of 
the  will,  income  under  clause  16  of  the  will  and  repayment  on 
income  tax  under  clause  4.  The  executors  should  repay  to 
Lady  Kemp  all  additional  income  tax  which  becomes  payable  by 
virtue  of  the  income  under  clause  3 being  superimposed  upon  her 
income  from  all  other  sources.  Deductions  and  exemptions  are 
to  be  taken  as  belonging  to  and  for  the  benefit  of  Lady  Kemp 
and  not  for  the  benefit  of  the  executors,  subject  to  this,  that 
counsel  for  Lady  Kemp  has  intimated  that  she  is  willing  that  the 
executors  shall  have  the  benefit  of  a proportion  of  the  saving  due 
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to  deduction  for  charitable  donations.  If  counsel  cannot  agree 
on  an  appropriate  term  in  the  formal  order  to  cover  this  conces- 
sion, that  matter  may  be  spoken  to.  The  words  “income  taxes” 
referred  to  in  clause  4 of  the  will,  include  all  income  taxes  from 
time  to  time  on  income  and  specifically  include  Ontario  income 
tax.  The  income  taxes  repayable  by  the  executors  to  Lady 
Kemp  are  to  be  paid  out  of  income  primarily  and  if  there  is  a 
deficiency  of  income,  then  out  of  capital. 

All  parties  may  have  their  costs  of  the  motion  out  of  the 
estate;  costs  of  the  executors  as  between  solicitor  and  client. 

Order  accordingly. 


[COURT  OF  APPEAL.] 

Pigott  et  al.  v.  Nesbitt  Thomson  & Co.  Ltd. 

Contracts  — Company  shares  — Prospectus  — Fraudulent  misrepresenta- 
tions— Rescission — Assignment  of  beneficial  interest  in  shares. 

The  plaintiffs  P.  and  The  P.C,  Co.  Ltd.,  brought  this  action  for  rescis- 
sion of  a contract  of  purchase  of  company  shares  from  the  defendant 
on  the  ground  that  several  statements  made  in  a prospectus  issued  by 
the  defendant  with  reference  to  the  shares  purchased  were  fraudu- 
lent misrepresentations. 

The  shares  had  originally  been  purchased  by  P.  as  trustee  for  The  P.-H. 
Co.  Ltd.,  but  prior  to  the  commencement  of  this  action  the  beneficial 
interest  in  the  shares  was  transferred  from  The  P.-H.  Co.  Ltd.  to 
The  P.  C.  Co.  Ltd. 

Held,  by  the  Court  of  Appeal  (Henderson  J.A.,  dissenting)  affirming 
the  judgment  of  Greene  J.,  reported  in  [1937]  O.R.  888,  that  the 
plaintiffs  were  entitled  to  rescission. 

(1)  The  trial  Judge  was  justified  on  the  evidence  in  concluding  that 
certain  material  statements  made  in  the  prospectus  were  false  and 
were  fraudulently  made  by  the  defendant  without  any  real  belief  in 
their  truth. 

(2)  Although  the  general  rule  is  that  a naked  action  for  damages  is 
not  assignable,  here  the  plaintiff  P.  himself  had  a status  to  main- 
tain the  action  and  The  P.C.  Co.  Ltd.,  though  not  a necessary  party, 
was  a proper  party  plaintiff.  Moreover  the  right  to  claim  rescission 
was  a right  incidental  and  subsidiary  to  the  ownership  of  the  shares; 
the  assignment  of  such  a right  incidental  to  the  ownership  of  prop- 
erty does  not  savour  of  champerty  and  maintenance,  and  here  the 
beneficial  interest  in  the  shares  at  the  date  of  the  action  was  in  The 
P.C.  Co.  Ltd.  and  the  legal  title  was  in  the  plaintiff  P.  personally. 

An  appeal  by  the  defendant  from  the  judgment  of  Greene  J. 
reported  in  [1937]  O.R.  888. 

September  26th,  27th,  28th,  29th  and  30th,  1938.  The  appeal 
was  heard  by  Riddell,  Hasten,  Fisher,  Henderson  and  Gil- 
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A.  J.  Thomson,  K.C.,  and  B.  V.  McCrimmon,  for  the  defen- 
dant, appellant,  submitted  that  there  was  no  evidence  on 

which  to  base  the  learned  trial  Judge’s  findings  of  fraudu- 
lent misrepresentation,  and  that  the  reasons  given  for  such 
findings  show  misapprehension  of  certain  evidence  and  a 
failure  to  give  full  and  proper  effect  to  other  evidence. 

The  defendants  acted  in  good  faith  on  four  engineers’ 

reports,  and  at  worst  they  were  only  guilty  of  “puffing”, 

which  is  not  deceit.  The  issue  in  this  action  is  fraudu- 
lent misrepresentation,  not  whether  the  actual  performance  of 
the  river  and  the  power  plant  was  what  the  engineers  estimated 
it  would  be,  nor  whether  the  president  of  the  Montreal  Island 
Power  Company  was  right  in  his  rejection  of  the  recommenda- 
tion of  the  executive  committee  of  the  power  company  as  to  the 
installation  of  additional  units.  The  only  misrepresentation  was 
as  to  the  ratio  of  net  earnings  to  dividends  which  was  negligent 
and  not  fraudulent,  and  there  is  no  right  of  rescission : Derry  v. 
Peek  (1889)-,  14  App.  Cas.  337;  Le  Lievre  and  Dennes  v.  Gould, 
[1893]  1 Q.B.  491;  Washburn  v.  Wright  (1914),  31  O.L.R.  138. 

The  circular  deals  with  primary  power  throughout,  secondary 
power  being  relatively  unimportant.  Hence  the  statement  that 
all  the  power  has  been  contracted  for  is  substantially  correct. 
The  learned  Judge  erred  in  interpreting  the  statement  in  the 
circular  that  the  site  under  a head  of  26  feet  is  capable  of 
developing  65,000  h.p.  24  hour  power,  as  meaning  that  a head 
of  26  feet  should  be  continuously  maintained.  Although  the 
actual  head  diminishes  from  time  to  time  in  any  power  develop- 
ment, this  is  usually  compensated  for  by  an  increased  flow  if 
machinery  has  been  installed  capable  of  taking  advantage  of  the 
greater  flow.  He  also  erred  in  holding  that  a 26  foot  head  could 
only  be  maintained  by  flooding  lands  not  owned  by  the  company. 

The  construction  of  the  power  house  was  such  that  all  par- 
ties must  have  contemplated  a flow  and  head  sufficient  to  pro- 
duce 65,000  h.p. 

The  trustee’s  right,  even  duty,  to  sue  is  not  disputed,  but  it  is 
submitted  that  a cause  of  action  for  deceit  in  the  sale  of  shares 
does  not  pass  to  a purchaser  of  the  equitable  interest  in  the 
shares  from  the  original  purchaser  thereof,  for  you  cannot  buy 
an  action  for  fraud.  The  fact  that  the  legal  title  may  have 
been  vested  continuously  in  the  same  trustee  does  not  alter 
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the  matter:  Peek  v.  Gurney  (1873),  L.R.  6 H.L.  377;  Edinburgh 
United  Breweries  Ltd.  v.  MoTleson,  [1894]  A.C.  96;  Prosser  v. 
Edmonds  (1835),  1 Y.  & C.  481;  Defries  v.  Milne,  [1913]  1 Ch.  98. 

The  Limitations  Act,  R.S.O.  1937,  ch.  118,  is  a bar  to  this 
action  for  time  began  to  run  in  1927  when  the  fraud,  if  any, 
occurred.  If  fraud  has  been  established,  it  is  not  “concealed” 
fraud  as  defined  in  Bulli  Coal  Mining  Co.  v.  Osborne,  [1899] 
A.C.  351,  which  consists  of  closing  the  avenues  of  inquiry.  In 
such  cases  time  does  not  begin  to  run  until  the  discovery  of  the 
fraud:  Oelkers  v.  Ellis,  [1914]  2 K.B.  139,  and  Armstrong  v. 

Jackson,  [1917]  2 K.B.  822,  do  not  extend  the  principle  of  the 
above  rule. 

The  respondent’s  counsel  having  abandoned  the  claim  under 
sec.  107  of  The  Ontario  Companies  Act,  R.S.O.  1914,  ch.  178, 
the  appellant’s  counsel  did  not  argue  this  point. 

The  learned  trial  Judge  did  not  consider  the  effect  of  the 
plant  being  operated  as  a standby  plant  by  the  Montreal  Light, 
Heat  & Power  Company  which  had  a controlling  interest  in 
the  Montreal  Island  Power  Company,  nor  the  failure  to  con- 
struct a further  storage  works  on  the  Ottawa  Valley  watershed 
as  expected.  The  representation  that  the  plant’s  capacity  would 
be  utilized  and  sold  within  four  years  was  justified  having 
regard  to  the  power  situation  in  1927  before  the  Beauharnois 
power  development,  and  the  depression  of  1929  were  contem- 
plated. 

Glyn  Osier,  K.C.,  and  H.  A.  F.  Boyde,  for  the  plaintiffs,  re- 
spondents, submitted  that  the  plaintiff  Pigott,  as  the  legal  owner 
of  the  shares,  is  entitled  to  maintain  an  action  for  rescission 
regardless  of  any  beneficial  interest  in  the  shares;  in  fact  Rule 
74  requires  that  he  should  do  so.  The  contract  was  made  by 
him  on  the  strength  of  representations  in  the  prospectus  sent  to 
him.  Reference  to  Spencer  Bower  on  Actionable  Misrepresenta- 
tion, 2nd  ed.,  pp.  297-298;  Capel  & Co.  v.  Sim’s  Composition  Co. 
(1888),  36  W.R.  689;  Brodie  v.  Ruttan  (1858),  16  U.C.Q.B.  207; 
Clay  and  Newman  v.  Southern  (1852),  7 Ex.  717;  Palmer’s  Com- 
pany Precedents,  14th  ed..  Part  III,  441. 

The  right  to  bring  this  action  is  incidental  to  ownership  and 
passes  with  the  property  on  an  assignment  of  the  latter:  Clay 
and  Neivman  v.  Southern  (1852),  7 Ex.  717. 
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As  trustee  Mr.  Pigott  is  entitled  to  bring  the  action  even  if  he 
personally  had  no  personal  interest  in  the  shares:  Godefroi  on 
Trusts,  5th  ed.,  p.  544,  and  cases  cited,  including  King  v.  Vic- 
toria Insurance  Co.,  [1896]  A.C.  250,  at  pp.  255-6;  Lloyd’s  v. 
Harper  (1880),  16  Ch.  D.  290,  at  pp.  315,  317  and  321;  Robert- 
son V.  Wait  (1853),  8 Ex.  299,  155  E.R.  1360;  Liverpool  Corn 
Trade  Association  Ltd.  v.  Hurst,  [1936]  2 All  E.R.  309,  at  p.  311. 
Not  only  is  it  the  right  of  a trustee  to  assert  a cause  of  action, 
but  he  can  be  compelled  to  do  so:  Harmer  v.  Armstrong,  [1934] 
Ch.  65,  at  pp.  82,  83,  92  and  93. 

The  prospectus  taken  as  a whole  and  read  in  its  ordinary 
business  sense  was  false  and  misleading,  and  also  failed  in  its 
duty  of  full  disclosure:  Aaron’s  Reefs,  Ltd.  v.  Twiss,  [1896]  A.C. 
273,  at  p.  281.  The  prospectus  falsely  represented  that  there 
was  a head  of  26  feet  capable  of  developing  65,000  h.p.  24  hour 
power,  and  that  the  company  had  contracts  for  all  its  power, 
and  that  it  possessed  an  option  of  renewal  for  a further  thirty 
years.  It  was  also  falsely  stated  that  these  representations  had 
been  favourably  reported  on  by  various  engineers.  The  defen- 
dants were  familiar  with  power  development  issues,  and  must 
have  appreciated  the  significance  of  the  engineers’  reports.  They 
failed  to  disclose  the  difficulties  caused  by  frazil  ice  and  the 
expense  incurred  by  flooding  the  lands  of  others.  Counsel  for 
the  respondent  argued  that  the  trial  Judge’s  findings  of  fact  and 
fraud  and  as  to  the  credibility  of  witnesses  should  not  be  re- 
versed: Vuchar  v.  Trustees  of  Toronto  General  Hospital,  [1937] 
O.R.  71,  at  p.  77;  Powell  v.  Streatham  Manor  Nursing  Home, 
[1935]  A.C.  243. 

The  draughtsman  of  the  prospectus  should  have  been  called 
for  explanatory  purposes:  Derry  v.  Peek  (1889),  14  App.  Cas. 
337. 

The  assignment  of  the  cause  of  action  and  deceit  from  the 
original  cestui  que  trust  to  its  successor  not  being  tainted  with 
champerty  or  maintenance,  it  is  not  one  of  those  causes  of  ac- 
tion for  tort  the  assignment  of  which  is  forbidden. 

Since  this  is  an  action  for  rescission,  which  is  a right  resting 
in  contract,  the  plaintiff  is  entitled  to  this  relief:  Reference  to 
Ogdens  Ltd.  v.  Weinberg  (1906),  95  L.T.  567;  Dickinson  v.  Bur- 
rell (1866),  L.R.  1 Eq.  337,  at  pp.  342-3;  Ellis  v.  Torrington, 
[1920]  1 K.B.  399;  Zock  v.  Clayton  (1913),  28  O.L.R.  447;  Sal- 
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mond  on  Torts,  9th  ed.,  p.  188,  para.  9;  Campbell  v.  Morrison 
(1897),  24  O.A.R.  224. 

The  plaintiffs  were  ignorant  of  the  main  relevant  circum- 
stances until  reading  their  engineers’  report,  and  in  any  event 
the  fraud  having  been  actively  concealed  by  the  appellants,  The 
Limitations  Act,  R.S.O.  1937,  ch  118,  is  no  bar  to  the  action: 
Bulli  Coal  Mining  Co.  v.  Osborne,  [1899]  A.C.  351;  Salmond  on 
Torts,  9th  ed.,  p.  180. 

Peek  v.  Gurney  {supra),  cited  by  the  appellant  is  irrelevant 
because  it  was  decided  on  the  ground  that  the  prospectus  had 
not  been  delivered  to  the  plaintiff. 

Cur.  adv.  vult. 

November  10th,  1938.  Riddell  J.A.: — This  is  an  appeal 
from  the  judgment  of  Mr.  Justice  Greene,  delivered  November 
6th,  1937,  whereby  he  declared  the  plaintiffs  entitled  to  the 
rescission  of  a contract  made  in  June  1927,  by  which  the  plain- 
tiff Pigott  purported  to  purchase  100  preferred  and  40  common 
shares  of  the  stock  of  the  Montreal  Island  Power  Company,  the 
plaintiffs  also  being  adjudged  to  be  entitled  to  the  repayment, 
with  interest,  of  the  purchase  price,  on  returning  the  said  shares. 

The  case  is  a very  important  one,  and  it  was  argued  at  great 
length,  practically  a week,  before  us  by  able  counsel.  All  the 
many  points  of  law  and  fact  received  full  treatment,  and  many 
of  the  cases  relied  upon  were  cited  at  more  or  less  length.  No 
possible  fault  could  be  found  with  the  treatment,  exhaustive  as 
it  was,  of  the  matters  in  dispute. 

I have  read  with  care,  much  of  it  more  than  once,  all  the 
voluminous  evidence,  and  have  examined  the  very  many  and 
illuminating  exhibits  filed.  It  is  not  easy  for  one  without  pro- 
fessional knowledge  of  engineering  problems  to  appreciate  fully 
some  of  the  most  important  evidence,  but  the  able  and  wholly 
fair  explanation  in  the  argument  of  counsel  made  it  quite  clear. 

Having  considered  the  matters  in  dispute  for  some  days, 
I am  forced  to  say  that  I can  find  nothing  of  any  significance  to 
find  fault  with  in  the  reasons  for  judgment  of  the  learned  trial 
Judge. 

It  would  serve  no  useful  purpose  to  quote  from  the  cases, 
though  I have  read  all  those  to  which  we  were  referred  and 
some  others,  and  finding  as  I do  that  the  learned  trial  Judge 
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was  right  in  law  as  in  fact,  I would  dismiss  the  appeal,  and  with 
costs. 

Hasten  and  Fisher  JJ.A.: — This  appeal  is  from  the  judg- 
ment of  Greene  J.,  dated  the  6th  November,  1937,  decreeing,  on 
the  ground  of  fraudulent  misrepresentation,  rescission  of  an 
executed  agreement  for  the  sale  by  defendants  to  the  plaintiff, 
Pigott,  of  certain  shares  in  the  Montreal  Island  Power  Company. 
The  representations  complained  of  are  contained  in  a prospectus 
(exhibit  3)  published  to  the  plaintiff  by  the  defendant  company 
on  the  22nd  June  1927  through  Mr.  Crichton,  the  local  manager 
in  Hamilton  of  the  defendants.  This  prospectus  is  set  out  in 
full  in  the  reasons  for  judgment  of  the  trial  Judge,  and  it  is 
sufficient  for  present  purposes  to  record  the  more  important 
statements  which  the  plaintiff  alleges  to  be  fraudulent  represen- 
tations. They  read  as  follows: 

(a)  “It  IS  estimated  that  this  site,  under  a head  of  26  feet,  is 
capable  of  developing  65,000  h.p.  24  hour  power.  Construction 
will  start  immediately  and  will  be  so  carried  out  that  40,000  h.p. 
should  be  available  for  delivery  by  the  end  of  1929,  provision 
being  made  for  increasing  the  capacity  to  65,000  h.p.  at  a min- 
imum cost,  as  required.” 

(b)  “The  company  has  entered  into  a contract  with  the 
Montreal  Light,  Heat  & Power  Consolidated,  whereby  that  com- 
pany will  purchase  all  the  power  from  this  development  for  a 
period  of  30  years  with  provision  for  extension  of  the  contract 
for  a further  like  period.  The  power  will  be  taken  in  specified 
annual  instalments,  until  the  entire  capacity  is  absorbed.” 

(c)  After  referring  to  the  growth  in  the  business  of 
Montreal  Light,  Heat  & Power  Consolidated  it  was  represented 
that  “the  average  annual  increase  in  demand  for  power  for  the 
past  five  years  amounted  to  16,000  h.p.  At  the  same  rate  of 
increase  the  entire  capacity  of  Montreal  Island  Power  Company 
would  be  utilized  and  sold  within  four  years”. 

(d)  “Under  the  above  mentioned  contract  at  ultimate 
capacity  it  is  estimated  that  net  earnings  of  the  company  will 
amount  to  approximately  $900,000.00  per  annum  or  over  7% 
times  dividend  requirements  after  payment  of  bond  interest.” 

These  representations  were  supported  by  the  statement  that 

(e)  “This  development  has  been  favourably  reported  upon 
by  the  engineers  of  Power  Corporation  of  Canada  Limited  and 
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by  Messi's.  J.  M.  Robertson,  R.  S.  and  W.  S.  Lea  and  T.  Pringle 
& Son  Limited.” 

The  appellants  submit  (a)  that  on  the  true  construction  of 
the  agreement  the  representations  complained  of  are  estimates 
and  anticipations  reasonably  entertained  by  the  defendants  and 
are  not  statements  of  fact;  (b)  in  the  alternative,  that  so  far  as 
they  are  statements  of  fact,  they  are  true;  (c)  that  the  repre- 
sentations in  question  were  not  fraudulent,  but  were  honestly 
believed  and  made  by  the  appellants.  The  appellants  also  de- 
fend on  the  ground  that  if,  as  against  them,  any  right  of  action 
for  rescission  ever  existed,  it  became  annulled  when  the  bene- 
ficial interest  in  the  shares  in  question  was  transferred  from 
Pigott-Healy  Ltd.  to  Pigott  Construction  Ltd.  The  appellants 
also  defend  on  the  ground  of  laches  and  The  Limitations  Act, 
R.S.O.  1937,  ch.  118. 

In  considering  the  issues  so  raised  a short  statement  of  the 
facts  and  circumstances  leading  up  to  the  present  action  is 
necessary.  The  Montreal  Island  Power  Company  (hereinafter 
called  the  “Power  Company”)  owned  an  undeveloped  power 
site  on  the  Riviere  des  Prairie  (Back  River)  in  the  Province  of 
Quebec,  and,  requiring  the  moneys  necessary  to  develop  this 
power  site,  determined  upon  issuing  and  selling  preferred  shares 
to  the  amount  of  $1,000,000.00  par  value,  carrying  a bonus  of 
forty  shares  of  common  stock  for  every  one  hundred  of  pre- 
ferred stock.  The  defendants,  who  are  investment  bankers  and 
brokers  in  the  City  of  Montreal,  undertook  the  promotion  of 
this  development.  In  November,  1925,  in  the  course  of  their 
activities  as  promoters  of  this  scheme  of  development,  they 
bought  and  paid  for  $750,000.00  par  value  of  the  six  per  cent, 
cumulative  preferred  stock  of  the  Power  Company,  along  with 
which  they  received  such  shares  of  the  common  stock  as  gave 
them  at  that  time  a controlling  interest.  At  page  810  of  the 
evidence,  Mr.  Nesbitt,  on  cross-examination,  states  the  position 
as  follows: 

“Q.  After  you  paid  this  $750,000.00  for  the  preferred  shares 
you  then  had  an  interest  in  a power  site  which  was  undeveloped  ? 
A.  That  is  right. 

“Q.  And  I take  it  you  proceeded  to  see  what  could  be  done 
with  it?  A.  Yes. 
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“Q.  May  I put  it  this  way.  You  did  not  pay  $750,000.00  for 
the  preferred  stock  as  an  investment  to  hold?  A.  No,  we  did 
not;  we  are  not  in  that  business. 

“Q.  You  bought  the  shares  with  the  intention  of  re-selling 
them?  A.  Yes,  that  is  right.” 

On  page  811,  Mr.  Nesbitt  continues: 

“Q.  Then  one  of  your  first  steps  was  to  do  the  financing  by 
securing  enough  money  to  construct  the  plant  by  issuing  the 
bonds?  A.  That  is  correct. 

“Q.  And  in  order  to  do  that  you  had  to  have  a power  con- 
tract? A.  Yes. 

“Q.  And  you  contacted  the  Montreal  Light,  Heat  & Power 
Consolidated  and  got  a contract  and  gave  up  part  of  the  com- 
mon stock  as  a consideration  to  the  Montreal  Light,  Heat  & 
Power  Consolidated  for  making  the  contract?  A.  Yes,  40  per 
cent,  of  the  total  common  stock. 

“Q.  Then,  having  got  the  power  contract,  you  issued  eight 
million  dollars  of  bonds?  A.  Yes,  right. 

“Q.  And  if  I have  understood  Mr.  Thomson  correctly,  you 
bought  these  bonds  from  the  Montreal  Island  Power  Company  at 
94  and  accrued  interest?  A.  That  is  correct. 

“Q.  And  you  organized  a selling  group  to  whom  you  put 
these  bonds  at  97^/2  per  cent.?  A.  Of  which  we  were  members 
no  doubt.” 

The  appellants,  in  the  course  of  their  operations  as  pro- 
moters of  the  issue  of  preferred  shares,  prepared  and  circulated 
to  the  public  a prospectus  dated  15th  June  1927  (exhibit  3), 
which  was  handed  to  Pigott  by  the  Hamilton  representative  of 
the  defendants  on  the  22nd  day  of  June  1927.  The  plaintiff, 
Pigott,  relying  on  the  statements  contained  therein,  became  on 
that  day  the  purchaser  from  appellants  of  100  shares  of  the 
preferred  stock  and  40  shares  of  common  which  were  trans- 
ferred to  him  and  certificates  therefor  were  issued  and  delivered 
to  Pigott  personally,  and  he  was  duly  entered  and  still  remains 
on  the  company’s  register  as  the  holder  of  these  shares.  The 
purchase  price  was  paid  from  the  bank  account  of  Pigott-Healy 
Limited  and  it  is  not  in  controversy  that  Pigott  thereupon  held 
these  shares  in  trust  for  that  company  and  now  holds  them  as 
trustee  for  his  co-plaintiff  the  Pigott  Construction  Company, 
Limited.  No  dividends  having  been  declared  or  paid,  Pigott, 
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after  some  correspondence  and  inquiry  and  an  engineers’  report 
made  to  him  in  1934,  became  convinced  that  he  had  been  misled 
by  statements  contained  in  the  prospectus,  and,  in  April  1935, 
instituted  this  action  against  the  appellants,  alleging  fraudulent 
inisrepresentations  and  claiming  rescission.  After  a lengthy 
crial  before  the  Honourable  Mr.  Justice  Greene,  that  learned 
Judge  granted  rescission  and  gave  the  respondent  judgment  for 
the  amount  paid  by  him  for  the  shares,  with  interest  and  costs, 
on  the  ground  that  the  prospectus  above  referred  to  contained 
fraudulent  misrepresentations  on  which  the  plaintiff  had  relied 
in  purchasing  the  shares.  This  conclusion  involves  two  distinct 
findings : 

1.  That  the  prospectus  in  question  contained  false  state- 
ments on  which  the  plaintiff  relied; 

2.  That  such  statements  were  false  to  the  knowledge  of  the 
defendants  or  else  that  they  were  made  recklessly  regardless  of 
whether  they  were  false  or  true. 

In  concluding  his  discussion  of  the  issue  as  to  fraudulent 
misrepresentation  the  learned  trial  Judge  makes  the  following 
observations,  [1937]  O.R.  888,  at  p.  908: 

“The  evidence  of  the  three  main  witnesses  for  the  defence, 
Mr.  Nesbitt,  Mr.  Robertson  and  Mr.  Wurtele  did  not  impress  me 
favourably,  and  all  suffered  severely  under  cross-examination. 
During  the  first  day  of  Mr.  Nesbitt’s  cross-examination  he  had 
difficulty  with  regard  to  specific  paragraphs  in  some  of  the 
reports  cited  in  the  prospectus  as  favourable,  but  on  the  second 
day  Mr.  Nesbitt  was  prepared  with  a stock  answer  on  the  re- 
ports, T took  them  as  a whole’,  and  could  not  be  driven  from 
that  method  of  answering. 

“Lord  Herschell  in  Derry  v.  Peek  (1889),  14  App.  Gas.  337, 
at  p.  375,  says: 

‘At  the  same  time  I desire  to  say  distinctly  that  when  a false 
statement  has  been  made  the  questions  whether  there  were 
reasonable  grounds  for  believing  it,  and  what  were  the  means 
of  knowledge  in  the  possession  of  the  person  making  it,  are 
most  weighty  matters  for  consideration.  The  ground  upon 
which  an  alleged  belief  was  founded  is  a most  important  test  of 
its  reality.  I can  conceive  many  cases  where  the  fact  that  an 
alleged  belief  was  destitute  of  all  reasonable  foundation  would 
suffice  of  itself  to  convince  the  Court  that  it  was  not  really 
entertained,  and  that  the  representation  was  a fraudulent  one.’ 
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“The  false  statements  have  been  discussed  and  I find  that  they 
were  made  fraudulently  without  any  real  belief  in  their  truth. 
The  prospectus  was  quite  evidently  constructed  for  the  purpose 
of  selling  the  preference  shares  without  regard  to  the  interests 
of  the  purchasers. 

“Not  only  is  the  prospectus  fraudulent  in  some  of  the  posi- 
tive meanings  it  conveys,  but  it  fails  in  the  duty  of  disclosure 
as  laid  down  by  Kindersley,  V.C.  in  New  Brunswick  and  Canada 
Railway  and  Land  Co.  v.  Muggeridge  (1860),  1 Dr.  & Sm.  363, 
at  p.  381.” 

The  trial  Judge  also  refers  to  and  quotes  from  the  observa- 
tions of  Lord  Halsbury  in  Aaron’s  Reefs,  Limited  v.  Twiss, 
[1896]  A.C.  273. 

The  findings  of  the  trial  Judge  both  as  to  the  falsity  of  the 
representations  made  and  respecting  their  fraudulent  character 
are  findings  of  fact  based  not  only  on  the  evidence  but  on  the 
demeanour  of  the  witnesses. 

It  is  well  settled  that  this  Court  is  not  at  liberty  to  shirk  its 
duty  to  rehear  the  case  on  an  appeal  from  a Judge  sitting  with- 
out a jury,  and  is  bound  to  form  its  own  opinion:  McCannell  v. 
McLean,  [1937]  S.C.R.  341;  Powell  v.  Streatham  Manor  Nurs- 
ing Home,  [1935]  A.C.  243,  and  Mechanical  and  General  Inven- 
tions Co.  V.  Austin,  [1935]  A.C.  346,  though  in  that  case  there 
was  evidence  to  support  the  finding  which  was  reversed.  On 
this  branch  of  the  appeal  the  present  case,  however,  falls,  in 
our  opinion,  within  a qualification  of  the  foregoing  rule,  viz., 
that  where  the  Judge  has  found  the  crucial  facts  on  his  impres- 
sion of  the  witnesses,  the  appellate  Court  will  recognize  the 
essential  advantage  of  the  trial  Judge  in  seeing  the  witnesses 
and  watching  their  demeanour  as  their  evidence  is  given.  This 
rule  is  more  fully  discussed  by  Lord  Wright  in  Powell  v.  Strea- 
tham  Manor  Nursing  Home,  [1935]  A.C.  243  at  pp.  266  and  267, 
to  which  reference  is  made  without  quotation  at  length. 

After  careful  consideration  of  the  evidence  and  of  the  able 
and  elaborate  arguments  of  counsel,  we  are  driven  to  the  conclu- 
sion that  this  Court  ought  not  to  reverse  the  ultimate  conclusion 
of  the  trial  Judge,  resting  as  it  does  on  his  construction  of  the 
different  statements  in  the  prospectus  and  of  the  findings  of 
fact  based,  in  part,  on  his  observations  of  the  witnesses. 

We  would  add  to  the  conclusions  and  observations  of  the 
reasons  for  judgment  of  our  brother  Gillanders,  which  we  have 
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had  the  opportunity  of  perusing  and  in  which  we  fully  agree, 
that  we  do  not  think  that  Pigott,  or  any  ordinary  person,  read- 
ing the  statements  in  the  prospectus  would  understand,  or  be 
able  to  appreciate  one  of  the  contentions  now  advanced  by  the 
appellants,  that  all  that  the  engineers  were  approving  was  the 
development  and  not  that  the  site  was  capable  of  developing  the 
horse  power  alleged  in  the  prospectus. 

We  are  further  of  the  opinion  that  Pigott  on  a fair  reading 
of  the  prospectus  as  a whole  was  entitled  to  assume  that  the 
engineers’  reports  justified  the  statements  that  the  site  was 
capable  of  developing  65.000  h.p.,  and  if  they  did  not,  the  state- 
ment that  the  reports  were  favourable  was  untrue,  and  not  fav- 
ourable to  the  development. 

Whether  as  trial  Judges  we  would  or  would  not  have  reached 
the  conclusion  embodied  in  the  judgment,  we  are  quite  unable  to 
say.  What  we  are  certain  about  is  that  Mr.  Thomson,  in  his 
very  able  argument,  failed  to  persuade  us  that  the  conclusion  of 
the  trial  Judge  is  erroneous. 

Under  these  circumstances  no  useful  purpose  would  be  served 
by  a reiteration  in  other  words  of  the  reasons  stated  by  the  trial 
Judge  and  by  our  brother  Gillanders.  We  desire,  however,  to 
add  certain  observations  which  seem  to  us  to  support  the  conclu- 
sion at  which  we  have  arrived. 

With  respect  to  the  onerous  obligation  resting  on  those  who 
are  responsible  for  the  framing  of  a prospectus,  we  repeat  the 
oft  quoted  words  of  Lord  Chelmsford  L.C.  in  Directors,  etc.  of 
The  Central  Railway  Co.  of  Venezuela  v.  Kisch  (1867),  L.R.  2 
H.L.  99,  at  p.  113: 

“But  although,  in  its  introduction  to  the  public,  some  high 
colouring,  and  even  exaggeration,  in  the  description  of  the  ad- 
vantages which  are  likely  to  be  enjoyed  by  the  subscribers  to  an 
undertaking,  may  be  expected,  yet  no  misstatement  or  conceal- 
ment of  any  material  facts  or  circumstances  ought  to  be  per- 
mitted. In  my  opinion,  the  public,  who  are  invited  by  a pros- 
pectus to  join  in  any  new  adventure,  ought  to  have  the  same 
opportunity  of  judging  of  everything  which  has  a material 
bearing  on  its  true  character,  as  the  promoters  themselves 
possess.  It  cannot  be  too  frequently  or  too  strongly  impressed 
upon  those  who,  having  projected  any  undertaking,  are  desir- 
ous of  obtaining  the  co-operation  of  persons  who  have  no  other 
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information  on  the  subject  than  that  which  they  choose  to  con- 
vey, that  the  utmost  candour  and  honesty  ought  to  character- 
ize their  published  statements.  As  was  said  by  Vice-Chan- 
cellor Kindersley  in  the  case  of  the  New  Brunswick  and  Canada 
Railway  Company  v.  Muggeridge  (1860),  (1  Dr.  & Sm.  363,  at 
p.  381),  ‘those  who  issue  a prospectus  holding  out  to  the  public 
the  great  advantages  which  will  accrue  to  persons  who  will 
take  shares  in  a proposed  undertaking,  and  inviting  them  to 
take  shares  on  the  faith  of  the  representations  therein  con- 
tained, are  bound  to  state  everything  with  strict  and  scrupul- 
ous accuracy,  and  not  only  to  abstain  from  stating  as  fact  that 
which  is  not  so,  but  to  omit  no  one  fact  within  their  knowledge 
the  existence  of  which  might  in  any  degree  affect  the  nature, 
or  extent,  or  quality  of  the  privileges  and  advantages  which 
the  prospectus  holds  out  as  inducements  to  take  shares.” 

In  the  same  case.  Lord  Romilly,  at  p.  125,  says: 

“It  is  in  my  opinion  not  merely  by  one  or  two  statements 
in  the  prospectus,  which  are  not  borne  out  by  the  fact,  that  the 
matter  ought  to  be  tried,  but  by  the  combined  effect  of  them 
all  producing  a result  which  would  have  misled  any  person  who 
took  shares  upon  the  faith  of  the  prospectus.” 

In  The  King  v.  Kylsant,  [1932]  1 K.B.  442,  which  was  a 
criminal  prosecution,  these  cases  were  cited  and  followed,  and 
the  conviction  of  the  accused  was  confirmed,  notwithstanding 
the  fact  that  every  statement  in  the  prospectus  taken  by  itself 
was  literally  true.  See  also  Pioneer  Tractor  Co.  Ltd.  v.  Peebles 
(1913),  6 Sask.  L.R.  339,  affirmed  7 Sask.  L.R.  322,  and  in  the 
Supreme  Court  of  Canada  (1915),  8 W.W.R.  632. 

In  this  connection  it  is  important  to  bear  in  mind  that 
while  some  of  the  cases  to  which  reference  has  been  made  are 
cases  at  common  law,  others  in  equity,  while  some  are  founded 
on  the  provisions  of  The  Companies  Act,  and  while  The  King 
V.  Kylsant,  [1932]  1 K.B.  442,  was  decided  under  sec.  84  of 
The  Larceny  Act,  1861,  yet  the  essential  fundamental  basis  of 
them  all  is  “fraudulent  misrepresentation”,  and  the  principle 
as  stated  by  Lord  Chelmsford  applies  to  them  all. 

The  projected  development  for  utilizing  the  water  power 
in  question  involved  many  varied  factors,  and  included  difficul- 
ties as  well  as  advantages,  with  regard  to  which  the  vendors 
as  promoters  of  the  enterprise  possessed  a full  and  comprehen- 
sive knowledge.  The  extensive  general  knowledge  of  the  appel- 
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lants  with  regard  to  hydro-electric  power  development  in  Que- 
bec, coupled  with  their  familiarity  with  all  the  details  of  the 
proposed  development  here  in  question,  is  a most  important 
element  in  determining  whether  the  prospectus,  on  which  the 
respondents  relied  (and  for  which  Nesbitt  assumes  responsibil- 
ity) , was  such  an  honest  and  candid  representation  of  the  actual 
facts  as  to  escape  the  characterization  of  a fraudulent  misrepre- 
sentation. 

We  desire,  however,  to  add  an  observation  of  a general 
character,  respecting  the  relationship  of  the  parties  at  the  time 
when  these  shares  were  purchased.  On  its  face  the  relation- 
ship is  that  of  vendor  and  purchaser.  The  defendants  were  the 
owners  of  the  shares  in  question,  for  which  they  had  subscribed 
and  which  had  been  issued  to  them  by  the  Power  Company,  and 
the  plaintiff,  Pigott,  was  the  purchaser  of  such  shares.  If  the 
appellants  as  vendors,  had  refrained  from  any  statements  or 
representations,  the  maxim  caveat  emptor  would  no  doubt  apply, 
but  they  were  (as  promoters)  inviting  the  public  by  the  prospec- 
tus in  question,  to  take  from  them  the  shares  which  they  had 
acquired.  As  such  promoters  they  were  deeply  interested,  not 
only  in  the  success  of  the  undertaking,  but  also  in  selling  to  the 
public  at  a profit  all  the  securities  which  they  had  purchased, 
and,  as  already  pointed  out,  they  had  a full  comprehension,  not 
merely  of  the  advantages,  but  of  the  difficulties  and  risks  inher- 
ent in  the  project. 

Under  these  circumstances  it  seems  to  us  that  the  rights  of 
the  respondents  against  the  appellants  are  to  be  broadly  dis- 
tinguished from  the  rights  which  would  have  accrued  to  them 
if  the  shares  in  question  had  been  bought  on  the  stock  exchange 
or  had  been  acquired  privately  from  a holder  whose  sole  interest 
was  that  of  a shareholder,  even  though  the  respondents  had 
theretofore  received  the  appellants’  prospectus. 

The  next  question  to  be  dealt  with  is  the  status  of  the  plain- 
tiffs (respondents)  to  maintain  this  action.  If  the  admissions 
of  fact  and  law  made  by  counsel  and  certain  well-established 
principles  of  law  are  kept  in  mind,  the  solution  of  the  question 
of  status  on  the  part  of  the  plaintiffs  presents  little  difficulty. 

Mr.  Thomson,  for  the  appellants,  admits  that  under  Consoli- 
dated Rule  74  trustees  may  sue  on  behalf  of  or  as  representing 
the  property  of  which  they  are  trustees  without  joining  any  of 
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the  parties  beneficially  interested,  but  claims  that  the  Rule 
does  not  here  apply,  because  the  right  of  rescission  (if  any) 
ceased  when  the  beneficial  interest  in  these  shares  was  assigned 
and  transferred  from  Pigott-Healy  Limited  to  Pigott  Construc- 
tion Company,  Limited. 

Mr.  Osier  admits  that  the  rule  in  Prosser  v.  Edmonds 
(1835),  1 Y.  & C.  481,  precluding  an  assignment  of  a naked  right 
of  action  for  damages  remains  in  full  force  but  he  claims : 

(1)  that  the  right  of  action  for  rescission  vested  originally 
in  Pigott  as  an  individual  and  has  never  been  divested  or  an- 
nulled; 

(2)  that  in  any  case  the  right  to  claim  rescission  is  a right 
incidental  and  subsidiary  to  the  ownership  of  the  shares;  and 
the  entire  ownership  together  with  all  rights  incidental  thereto 
is  now  vested  in  the  plaintiffs;  the  beneficial  interest  is  in  the 
Pigott  Construction  Company,  Limited,  and  the  legal  owner- 
ship is  in  the  plaintiff  Pigott  personally. 

The  views  so  advanced  on  behalf  of  the  respondents  appear 
to  be  supported  by  well-settled  authority. 

In  support  of  the  proposition  that  Pigott  has  a status  to 
maintain  this  action  reference  is  made  to  Clay  and  Newman  v. 
Southern  (1852),  7 Ex.  717,  which  is  authority  for  the  state- 
ment there  made  by  Parke  B.,  that  “it  is  a perfectly  well- 
established  principle,  that  a party  who  actually  enters  into  a 
contract  may  sue  or  be  sued  upon  it”  though  he  enters  into  it 
on  behalf  of  another. 

Here,  the  contract  for  purchase  of  these  shares  was  between 
the  appellants  and  Pigott  as  an  individual,  and  the  misrepresenta- 
tions complained  of  were  made  to  him.  The  shares  were  trans- 
ferred to  him  and  he  became,  and  has  remained  at  all  times  a 
shareholder  of  the  Power  Company.  As  the  contract  was  his, 
and  the  representations  were  made  to  him,  he  has  the  right  to 
claim  personally  its  rescission  for  such  a right  is  incidental  to  his 
personal  contract  with  appellants,  and  the  fact  that  third  parties 
are  entitled  to  look  to  Pigott  as  a trustee  for  them  cannot  affect, 
much  less  annul,  his  right  to  claim  rescission.  Indeed,  as  a 
trustee,  that  was  his  duty.  As  between  the  successive  cestui 
que  trustent  the  transfer  of  interest  from  one  to  the  other  can- 
not operate  to  annul  and  defeat  Pigott’s  right  of  action.  The 
appellant  contracted  with  Pigott  personally  and  cannot  set  up 
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in  his  defence  the  outstanding  rights  of  third  parties  for  whom 
Pigott  is  trustee. 

The  views  above  stated  are  supported  by  the  case  of  Brodie 
V.  Ruttan  (1858),  16  U.C.Q.B.  207,  and  by  Capel  & Co.  v.  Sim's 
Composition  Co.  (1888),  36  W.R.  689.  See  also  Palmer’s  Com- 
pany Precedents  (1933),  14th  ed..  Part  III,  at  p.  441,  and  (1938) 
15th  ed.,  Part  I,  at  p.  174  and  cases  there  cited. 

Dealing  now  with  the  second  proposition  advanced  on  behalf 
of  the  respondents,  it  is  pointed  out  in  Salmond  on  Torts,  9th 
ed.,  at  p.  188,  that  while  the  assignment  of  a bare  right  of 
action  for  damages  is  in  general  illegal  and  void  as  being  against 
public  policy  and  a particular  form  of  the  offence  of  mainten- 
ance, yet  even  at  common  law  a right  of  action  for  injury  to 
property  is  assignable  along  with  the  property  itself,  citing 
Dawson  v.  Great  Northern  and  City  Railway  Co.,  [1905]  1 K.B. 
260  at  p.  271. 

In  Dickinson  v.  Burrell  (1866),  L.R.  1 Eq.  337,  the  head- 
note  is  as  follows: 

“A.  having  executed  a conveyance  of  real  estate  to  B.,  which 
was  liable  to  be  set  aside  on  equitable  grounds,  afterwards  made 
a voluntary  settlement  of  the  same  property  in  trust  for  himself 
for  life,  with  remainder  to  his  children  as  he  should  appoint. 
. . . Held,  that  the  infant  children  of  A.  could  maintain  a bill, 
making  A.  and  the  trustees  of  the  settlement  defendants,  to  set 
aside  the  conveyance  to  B.”  This  case  was  approved  and  follow- 
ed by  the  Court  of  Appeal  in  Ellis  v.  Torrington,  [1920]  1 K.B. 
399. 

In  Ogdens  Limited  v.  Weinberg,  (1906)  95  L.T.  567,  the 
appeal  was  to  the  House  of  Lords.  A trader  had  a claim  against 
the  appellant  company,  arising  out  of  business  transactions,  for 
unliquidated  damages  for  breach  of  contract.  He  became  bank- 
rupt and  the  trustee  in  bankruptcy  by  deed  assigned  to  the  re- 
spondents the  goodwill  of  his  business,  and  also  all  the  book  and 
other  debts,  securities,  credits,  effects,  contracts  and  engage- 
ments belonging  or  appertaining  to  the  said  business.  Held 
affirming  the  judgment  of  the  Court  of  Appeal  that  these  words 
were  sufficient  to  pass  to  the  assignee  the  bankrupt’s  claim  for 
damages  for  the  breach  of  contract.  Lord  Davey,  at  page  568 
says: 

“Therefore  what  Slobodinsky  had  at  the  time  when  he  be- 
came bankrupt,  and  what  passed  to  the  trustee  in  his  bank- 
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ruptcy,  was  a right  of  action  to  recover  damages  for  breach  of 
> contract,  which  has  become  effectually  vested  in  the  respondent, 
j The  contract  was  clearly  one  which  appertained  to  the  business, 
|,i’  and  therefore  I think  that  the  assignment  was  enough  to  carry 
the  benefit  of  it,  or,  in  other  words,  the  right  of  suing  upon  it.” 

Ellis  V.  Torrington,  [1920]  1 K.B.  399.  This  was  an  action 
at  common  law  in  which  it  was  held  that  the  rule  that  a bare 
3 right  of  action  for  damages  is  not  assignable  rests  on  the  prin- 
ciple  that  the  law  will  not  recognize  any  transaction  savouring 
1 of  maintenance  or  champerty.  It  was  further  held  in  that  case 
^ that  as  the  plaintiff  had  acquired  the  fee  simple  in  the  lands  in 
question  the  assignment  to  him  of  the  right  of  action  there  in 
I question  was  “incidental  and  subsidiary  to  the  conveyance  of  the 
'•  property.”  The  case  was  decided  by  the  Court  of  Appeal,  con- 
? sisting  of  Bankes  L.J.,  Warrington  L.J.  and  Scrutton  L.J.  At 
] page  411,  Scrutton  L.J.  says;  “But  early  in  the  development 
i of  the  law  the  Courts  of  equity  and  perhaps  the  Courts  of  com- 
! mon  law  also  took  the  view  that  where  the  right  of  action  was 
* not  a bare  right,  but  was  incident  or  subsidiary  to  a right  in 
property,  an  assignment  of  the  right  of  action  was  permissible, 
and  did  not  savour  of  champerty  or  maintenance.”  The  earlier 
cases  are  there  referred  to  with  approval,  and  followed.  See 
also  Spencer  Bower  on  Actionable  Misrepresentation,  2nd  ed., 
pp.  297  and  298. 

Turning  now  to  the  cases  cited  by  Mr.  Thomson  on  this  ques- 
tion, we  have  read  and  considered  the  case  of  Edinburgh  United 
Breweries  Ltd.  v.  MoUeson,  [1894]  A.C.  96.  That  was  an  action 
for  rescission  but  the  ratio  decidendi  appears  to  be  that  in  the 
special  circumstances  of  that  case  the  right  of  rescission  which 
belonged  to  the  vendor  was  not  passed  on  to  the  purchaser  of 
the  brewery.  The  facts  of  that  case  differ  so  completely  from 
the  facts  of  this  case  that  we  are  unable  to  derive  from  the 
reasons  of  their  Lordships  any  suggestion  impugning  or  modi- 
fying the  rule  that  a right  of  action  incidental  and  subsidiary  to 
the  conveyance  of  the  property  is  assignable. 

In  Peek  v.  Gurney  (1873),  L.R.  6 H.L.  377,  the  action  was 
for  deceit.  It  was  brought  by  a shareholder,  who  bought  his 
shares  on  the  stock  exchange,  against  the  directors  who  had 
issued  a prospectus  containing  fraudulent  misrepresentations. 
The  prospectus  was  issued  in  furtherance  of  the  promotion  of  a 
company  seeking  capital  from  the  public.  The  promotion  had 
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been  successful,  and  the  required  capital  had  been  fully  raised. 
The  work  of  the  prospectus  was  fully  completed.  At  p.  413, 
Lord  Cairns  quotes  from  and  follows  the  statement  of  Page 
Wood  V.-C.  in  Barry  v.  Croskey  (1861),  2 J.  & H.  1,  at  p.  23: 
“ ‘But  to  bring  it  within  the  principle,  the  injury,  I apprehend, 
must  be  the  immediate  and  not  the  remote  consequence  of  the 
representation  thus  made.  To  render  a man  responsible  for 
the  consequences  of  a false  representation  made  by  him  to  an- 
other upon  which  a third  person  acts,  and  so  acting  is  injured 
or  damnified,  it  must  appear  that  such  false  representation  was 
made  with  the  direct  intent  that  it  should  be  acted  upon  by  such 
third  person  in  the  manner  that  occasions  the  injury  or  loss.’ 
And  His  Honour  comments  a second  time  on  the  case  of  Levy 
V.  Langridge  (1838),  4 M.  & W.  337,  as  consistent  with  that 
principle.”  We  fail  to  see  what  bearing  this  case  has  on  the 
present  appeal. 

On  this  branch  of  the  appeal  our  conclusions  are: 

(1)  That  Pigott  had  by  himself  a status  to  maintain  this 
action,  and  that  the  Pigott  Construction  Company,  Limited, 
though  not  a necessary  party,  is  yet  a proper  party  plaintiff. 

(2)  That  the  rule  that  a right  incidental  and  subsidiary  to 
the  ownership  of  property  is  assignable  and  does  not  savour 
of  champerty  or  maintenance  applies  to  the  facts  of  this  case. 

The  last  question  to  be  dealt  with  is  the  appellants’  defence 
of  laches  and  the  Statute  of  Limitations.  This  ground  of  appeal 
is  stated  by  the  appellants  in  the  following  words:  “The  learned 

Judge  should  have  held  that  the  plaintiff  Pigott  had  the  same 
opportunity  of  ascertaining  the  truth  or  falsity  of  the  statements 
of  which  he  now  complains,  immediately  after  his  purchase  in 
June,  1927,  as  he  had  at  a later  date,  and  there  being  no  evid- 
ence of  concealment  on  the  part  of  the  defendant,  the  plaintiffs’ 
claim  is  now  barred  by  the  Statute  of  Limitations.” 

On  this  question  the  reasons  of  judgment  of  the  learned 
trial  Judge  are  as  follows,  at  p.  910: 

“The  defendant  pleads  The  Limitations  Act,  as  the  first  pur- 
chase was  made  on  the  22nd  April,  1927,  and  the  writ  was  not 
issued  until  the  23rd  of  April,  1935.  The  plaintiffs  made  no  in- 
quiries until  1932,  and  according  to  the  evidence  of  Mr.  Pigott, 
did  not  suspect  any  fraud  until  Mr.  Acres,  an  engineer  employed 
by  the  plaintiffs,  made  his  report  late  in  1934.  In  my  opinion,  the 
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statute  began  to  run  then.  It  was  argued  for  the  defendant  that 
there  must  be  concealment  by  the  defendant  to  prevent  the 
statute  running,  but  Bulli  Coal  Mining  Company  v.  Osborne, 
[1899]  A.C.  351,  is  authority  for  the  statement  that  so  long  as 
there  has  been  no  laches  by  the  party  defrauded,  it  is  immaterial 
whether  or  not  there  have  been  on  the  part  of  the  wrongdoer 
active  measures  to  prevent  detection.” 

We  are  afraid  that  we  have  not  a clear  apprehension  of  the 
appellant’s  argument  on  this  point.  He  referred  us  on  the 
question  of  concealed  fraud  to  sec.  31  of  The  Limitations  Act, 
R.S.O.  1937,  ch.  118.  But  that  section  refers  only  to  an  action 
for  the  recovery  of  any  land  or  rent  and  appears  to  have  no 
application  to  the  facts  of  the  present  case. 

We  have  carefully  read  and  considered  all  the  cases  that 
are  referred  to  by  counsel  on  either  side,  and  it  seems  to  us  that 
they  are  completely  and  accurately  summarized  in  the  9th 
edition  of  Sedmond  on  Torts,  at  p.  180,  para.  6,  in  the  following 
words: 

“When  the  defendant  has  been  guilty  of  fraud  or  other 
wilful  wrongdoing,  the  period  of  limitation  does  not  begin  to 
run  until  the  existence  of  a cause  of  action  has  become  known 
to  the  plaintiff.  This  is  commonly  spoken  of  as  the  rule  of  con- 
cealed fraud,  but  the  term  fraud  is  here  used  in  its  widest  sense 
as  meaning  any  act  of  wilful  and  conscious  wrongdoing — for 
example,  a wilful  underground  trespass  and  abstraction  of  min- 
erals. The  term  concealed,  moreover,  does  not  imply  any  active 
suppression  of  the  facts  by  the  defendant,  but  means  merely 
that  the  wrong  is  unknown  to  the  person  injured  at  the  time  of 
its  commission.” 

Whether  the  circumstances  imposed  a duty  on  the  plaintiffs 
of  making  an  earlier  investigation,  and  whether  they  were  thus 
guilty  of  laches  is  a question  of  fact  upon  which  the  trial  Judge 
gives  effect  to  the  evidence  of  Mr.  Pigott  that  he  did  not  suspect 
any  fraud  until  late  in  1934.  The  fact  that  no  dividends  were 
to  be  expected  on  this  stock  for  some  years  after  its  purchase, 
lends  support  to  this  finding  of  fact  by  the  trial  Judge;  and  for 
the  reasons  which  have  appeared  earlier  in  this  judgment  we 
think  that  this  Court  ought  not  to  interfere  with  the  finding  of 
fact  of  the  trial  Judge. 

The  result  is  that  in  our  opinion  this  appeal  should  be  dis- 
missed with  costs. 
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Gillanders  J.A.: — The  facts  in  this  case  are  fully  set  out  in 
the  judgment  of  Mr.  Justice  Greene,  reported  in  [1937]  O.R. 
888,  from  which  this  appeal  is  taken  by  the  defendants.  The 
record  is  voluminous,  occupying  something  over  1,200  pages. 

In  passing  any  opinion  on  the  prospectus  here  attacked,  and 
the  hona  fides  of  the  defendants  in  connection  with  the  state- 
ments therein  contained,  I have  endeavoured  to  keep  in  mind 
that  one  must  distinguish  clearly  between  evidence,  on  the  one 
hand,  of  the  information  and  knowledge  which  Mr.  Nesbitt,  the 
president  of  the  defendant  company  who  assumes  full  respon- 
sibility for  the  prospectus,  had  at  the  time  it  was  issued  in  June 
1927,  and,  on  the  other  hand,  the  rather  extensive  evidence  of 
conditions  as  they  exist  now  or  at  least  at  a recent  date,  some 
years  after  the  document  in  question  was  prepared,  and  of 
events  as  they  are  now  apparent  looking  back  over  the  interven- 
ing years;  many  of  which  conditions  and  events  were  not  and 
could  not  be  in  Mr.  Nesbitt’s  mind  at  the  time  this  prospectus 
was  prepared  and  issued. 

At  the  trial,  Mr.  Acres  and  Mr.  Scovil,  both  very  eminent 
engineers,  who  have  made  recent  examination  of  the  develop- 
ment and  construction  of  the  water  power  plant  in  question, 
testified  for  the  plaintiffs.  These  engineers  are  both  no  doubt  of 
high  standing,  but  it  is  a different  thing  to  make  estimates  now, 
after  construction  of  the  dam  and  works  has  been  completed 
and  operations  observed,  from  estimating  the  ultimate  capacity 
prior  to  any  works  being  built.  In  any  event  Mr.  Nesbitt  did  not 
have  the  benefit  of  their  examinations  before  the  prospectus  was 
prepared.  Further,  in  examining  the  prospectus  one  must  dis- 
tinguish between  statements  which  are  representations  of  actual 
existing  facts  and  words  of  hope  and  expectation  of  what  might 
reasonably  be  expected  in  the  future. 

With  this  in  mind  I attach  prime  importance  to  considering 
(1)  the  knowledge  that  Mr.  Nesbitt  had  from  his  own  experi- 
ence and  his  contact  with  the  development  itself;  (2)  the  in- 
formation that  was  before  him  contained  in  the  four  engineers’ 
reports  made  prior  to  the  issue  of  the  prospectus,  (a)  the 
Pringle  Report,  (b)  the  Robertson  Report,  (c)  the  Lea  Report, 
and  (d)  the  Power  Corporation  Report.  On  this  basis  we  ascer- 
tain first  whether  any  of  the  representations  and  statements  were 
false,  and  secondly,  whether  the  defendant  knew  such  state- 
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merits  to  be  false  or  made  them  recklessly  without  any  honest 
belief  in  their  truth. 

The  learned  trial  Judge  has  reviewed  at  length  the  various 
criticisms  of  the  report.  It  is  needless  to  go  over  these  in  detail. 

The  first  statement  in  the  prospectus  which  is  under  attack 
is  to  the  effect  that  it  is  estimated  that  this  site  under  a head  of 
26  feet  is  capable  of  developing  65,000  h.p.  24  hour  power.  The 
estimates  of  the  different  engineers  whose  reports  Mr.  Nesbitt 
had  before  him  prior  to  the  issue  of  the  prospectus  differ  some- 
what as  to  the  estimated  head  and  power  development,  and  in 
several  cases  the  estimates  fall  short  of  the  representation  here 
contained.  The  report  of  the  Power  Corporation  of  Canada 
dated  September  28th,  1926,  the  last  report  obtained  by  him 
before  the  prospectus  was  issued,  estimates  a normal  gross  head 
of  261/2  feet.  It  points  out  that  in  flood  seasons  the  head  may 
be  reduced  to  18  feet,  but  in  terms  of  power  produced  this  is 
shown  to  be  of  small  importance  because  the  increased  flow 
makes  up  for  the  decreased  head.  This  report  also  expresses 
the  opinion  that  65,000  h.p.  continuous  power  is  a conservative 
forecast  of  the  ultimate  possibilities  of  this  development.  This 
report  of  the  Power  Corporation  shows  that  they  had  before 
them,  and  gave  consideration  to,  the  previous  reports  on  this 
development.  Mr.  Nesbitt  says  that  he  relied  chiefly  on  this 
report. 

The  evidence  shows  close  relationship  between  the  defendant 
company  and  the  power  Corporation  of  Canada,  but  I think  that, 
in  so  far  as  the  statements  in  the  prospectus  are  fairly  supported 
by  this  report  and  were  believed  by  the  defendants,  they  were 
not  unjustified. 

The  last  statement  attacked  in  the  prospectus  is  as  follows: 
“This  development  has  been  favourably  reported  upon  by  the 
engineers  of  Power  Corporation  of  Canada,  Limited,  and  by 
Messrs.  R.  M.  Robertson,  R.  S.  and  W.  S.  Lea  and  T.  Pringle 
& Son,  Limited”.  It  is  argued  by  the  plaintiff,  and  adopted  by 
the  learned  trial  Judge,  that  this  statement  to  the  ordinary 
reader  would  be  coupled  with  the  earlier  statements  in  the  pros- 
pectus that  the  site  under  a head  of  26  feet  is  capable  of  develop- 
ing 65,000  h.p.  24  hour  power  and  indicates  that  all  the  reports 
mentioned  supported  the  estimate  given.  It  is  open  to  such 
construction,  and  I think  would  be  so  construed  by  the  ordinary 
reader,  and  so  construed  is  false  and  misleading.  The  rather 
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wide  divergencies  of  opinion  among  the  engineers  should  have 
been  good  reason  in  itself  for  framing  the  prospectus  so  that 
it  was  neither  misleading  nor  ambiguous  on  this  score. 

The  representation  contained  in  the  prospectus  that  “the 
company  has  entered  into  a contract  with  the  Montreal  Light, 
Heat  & Power  Consolidated  whereby  that  company  will  pur- 
chase all  the  power  from  this  development  for  a period  of  thirty 
years  with  provision  for  extension  of  the  contract  for  a further 
like  period.  The  power  will  be  taken  in  specified  annual  instal- 
ments until  the  entire  capacity  is  absorbed”,  is  a very  definite 
statement  purporting  to  be  of  an  existing  fact.  It  is  inaccurate 
and  misleading  in  two  respects:  first,  that  the  contract  does  not 
provide  for  the  sale  of  all  the  power  produced,  and,  second,  the 
statement  that  the  contract  contains  a provision  for  extension 
“for  a further  like  period”  is,  in  the  way  that  it  is  framed,  mis- 
leading since  the  actual  provision  is  merely  an  option  in  the 
purchasing  company  and  there  is  no  provision  whatever  assured 
to  the  vendor  for  the  sale  of  power  for  a further  period  as  might 
reasonably  be  deduced  from  a reading  by  the  ordinary  person. 

A statement  under  attack  referring  to  the  estimated  earnings 
of  the  company  is  to  my  mind  of  importance.  I can  think  of  no 
representation  in  a prospectus  which  to  the  ordinary  purchaser 
of  securities  would  carry  more  weight  than  a definite  estimate 
of  the  earnings  of  the  company  concerned,  and  with  that  in 
mind,  any  statement  respecting  earnings  contained  in  the  pros- 
pectus should  be  framed  with  care.  It  is  apparent  from  a read- 
ing of  the  evidence,  that  the  earnings  estimated  are  incorrect. 

The  knowledge  and  experience  of  the  person  making  the 
statements  complained  of  is  important  when  considering  whe- 
ther or  not  they  were  made  fraudulently,  and  in  this  respect 
the  learned  trial  Judge  points  out  that  Mr.  Nesbitt’s  personal 
knowledge  of  power  development  matters  is  important.  His 
firm  has  specialized  in  power  securities  for  a number  of  years 
and  he  has  been  personally  connected  with  power  development 
and  the  sale  of  power  securities.  The  statements  complained 
of  must  therefore  be  viewed  with  this  in  mind  in  determining 
whether  they  were  made  fraudulently  or  recklessly. 

As  expressed  by  Lord  Herschell  in  Derry  v.  Peek  (1889),  14 
App.  Cas.  337,  at  p.  377: 
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“I  must  further  remark  that  the  learned  judge  who  tried  the 
cause,  and  who  tells  us  that  he  carefully  watched  the  demeanour 
of  the  witnesses  and  scanned  their  evidence,  came  without  hesi- 
tation to  the  conclusion  that  they  were  witnesses  of  truth,  and 
that  their  evidence,  whatever  may  be  its  effect,  might  safely  be 
relied  on.  An  opinion  so  formed  ought  not  to  be  differed  from 
except  on  very  clear  grounds”. 

The  opinion  of  the  learned  trial  Judge  in  this  case  should  be 
given  due  weight  in  this  Court. 

I have  not  reached  a conclusion  in  this  matter  without  diffi- 
culties. As  stated  by  Bowen  L.J.,  in  Angus  v.  Clifford,  [1891] 
2 Ch.  449,  at  p.  472: 

“A  man  ought  to  have  a belief  that  what  he  is  saying  is  true; 
but  a man  may  believe  what  he  is  saying — the  expression  which 
he  uses — to  be  true,  because  he  is  honestly  using  the  words  in  a 
sense  of  his  own,  which,  however  inappropriate,  however  stupid, 
however  grossly  careless,  if  you  will,  is  the  special  sense  in 
which  he  means  to  use  the  words,  without  any  consciousness 
being  present  to  his  mind  that  they  would  convey  to  other  reason- 
able persons  a different  sense  from  that  in  which  he  is  using 
them — a man  may  believe  a statement  in  that  sense  of  his  own, 
and  yet  the  use  of  the  language  may  be  wholly  improper,  that 
is  to  say,  in  respect  of  want  of  caution  in  the  use  of  it.  It  does 
not  follow  because  a man  uses  language  that  he  is  conscious  of 
the  way  in  which  it  will  be  understood  by  those  who  read  it. 
Unless  he  is  conscious  that  it  will  be  understood  in  a different 
manner  from  that  in  which  he  is  honestly  though  blunderingly 
using  it,  he  is  not  fraudulent,  he  is  not  dishonest.  An  honest 
blunder  in  the  use  of  language  is  not  dishonest.  What  is  honest 
is  not  dishonest.” 

The  inaccurate  and  misleading  statements  in  the  prospectus 
are  so  fundamental,  and  their  cumulative  effect  so  great,  that, 
having  in  mind  the  experience  and  knowledge  of  the  defendants 
in  the  particular  subject  matter  involved,  together  with  the 
findings  of  fact  expressed  by  the  learned  trial  Judge  after  seeing 
and  hearing  the  witnesses,  I must  conclude  that  the  judgment 
appealed  from  should  not  be  disturbed  by  this  Court. 

As  to  the  legal  position  of  the  parties,  including  the  right  of 
the  plaintiffs  to  bring  and  maintain  this  action,  and  the  defence 
raised  on  The  Limitations  Act,  I have  had  the  privilege  of  read- 
ing the  judgment  of  my  brothers  Hasten  and  Fisher,  and  desire 
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to  express  agreement  with  what  they  have  said  in  this  connec- 
tion. 

The  appeal  should  be  dismissed  with  costs. 

Henderson  J.A.  (dissenting) : — An  appeal  from  the  judg- 
ment of  Greene  J.,  reported  in  [1937]  O.R.  888. 

The  action  was  brought  by  writ  issued  on  the  23rd  of  April, 
1935.  The  action  arises  out  of  the  purchase  by  the  plaintiff, 
Joseph  M.  Pigott,  from  the  defendant  of  100  shares  of  6 per 
cent,  cumulative  preferred  stock  of  Montreal  Island  Power  com- 
pany and  40  shares  of  common  stock  of  the  same  company,  at 
the  price  of  $9,800.00.  This  purchase  was  made  on  the  22nd 
day  of  June,  1927,  and  on  the  27th  of  April,  1929,  an  additional 
purchase  of  50  shares  of  the  common  stock  of  the  company 
was  made,  at  the  price  of  $2,000.00. 

The  plaintiffs  allege  that  these  purchases  were  induced  by 
statements  made  in  a circular  dated  June  15th,  1927,  and  that 
certain  representations  and  statements  contained  in  such  circu- 
lar, made  for  the  purpose  of  inducing  the  plaintiffs  and  others 
to  purchase  shares,  are  false  and  untrue;  that  the  defendant 
knew  them  to  be  false  and  untrue  at  the  time  they  were  made 
or  in  the  alternative  that  the  said  representations  and  state- 
ments were  made  recklessly  and  fraudulently,  without  any  hon- 
est or  genuine  belief  in  their  truth,  and  with  intent  to  induce 
the  purchases.  In  brief  the  action  is  an  action  of  deceit. 

The  plaintiffs  succeeded  at  the  trial  of  the  action  as  to  the 
purchase  of  100  shares  of  preferred  stock  and  40  shares  of  com- 
mon stock,  and  failed  as  to  the  second  purchase  of  50  shares  of 
the  common  stock,  and  there  is  no  cross-appeal. 

The  first  issue  to  be  determined  concerns  the  right  of  the 
plaintiffs  or  either  of  them  to  maintain  the  action,  and  it  is 
necessary  to  deal  only  with  the  first  purchase. 

The  facts  are  that  the  real  purchaser  and  beneficial  owner  of 
the  shares  was  a corporation  known  as  Pigott-Healy  Construc- 
tion Company  Limited,  and  that  in  1928  the  name  of  this  Com- 
pany was  changed  to  Pigott  Construction  Company  Limited. 

In  1930,  the  present  plaintiff  company  was  incorporated 
under  the  same  or  a similar  name  as  its  predecessor,  and  some- 
time after  its  incorporation  and  in  the  same  year,  the  charter 
of  its  predecessor  was  surrendered  and  that  company  passed 
out  of  existence.  Before  this  last  occurrence,  the  plaintiff  com- 
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pany  acquired  the  shares  by  virtue  of  an  assignment  from  the 
then  beneficial  owner,  whose  charter  was  later  surrendered. 
This  document  is  exhibit  No.  1 and  is  found  in  Appeal  Book  No. 
1 at  p.  241,  is  dated  the  1st  day  of  August,  1930,  and  is  made 
between  Pigott  Construction  Company  Limited  (formerly  Pigott- 
Healy  Construction  Company  Limited)  called  the  vendor,  and 
Pigott  Construction  Company  Limited,  a company  incorporated 
under  the  Ontario  Companies’  Act  under  letters  patent  dated 
July  29th,  1930,  called  the  purchaser.  It  contains  the  follow- 
ing provisions,  among  others: 

“1.  The  vendor  company  hereby  sells,  assigns,  transfers 
and  sets  over  unto  the  purchaser  who  hereby  purchases  the 
same  all  the  property,  business,  assets  and  undertaking  of  the 
vendor  (subject  to  liabilities)  and  which  said  liabilities  the  pur- 
chaser hereby  assumes  and  covenants  and  agrees  to  pay,  satisfy 
and  discharge  and  to  indemnify  the  vendor  in  respect  thereof. 

“2.  The  sale  of  said  property,  business,  assets  and  under- 
taking shall  take  effect  and  be  effective  as  of  the  1st  day  of 
August  1930  and  any  business  of  the  vendor  company  carried 
on  by  the  vendor  company  between  this  date  and  the  actual 
transference  of  said  property,  business,  assets  and  undertaking 
to  the  purchaser  shall  be  deemed  to  have  been  carried  on  by  the 
vendor  for  the  benefit  and  profit  or  loss  of  the  purchaser.” 

The  purchase  of  the  shares  in  question  is  evidenced  by  a 
letter  which  is  part  of  exhibit  No.  4,  Appeal  Book  1,  p.  206,  and 
is  as  follows: 

“Letterhead  of 


Nesbitt  Thomson  & Company  Limited. 


Jos.  M.  Pigott,  Esq., 
36  James  St.  S., 
Hamilton,  Ont. 


Hamilton,  June  22,  1927. 


Dear  Sir: 

We  have  pleasure  in  confirming  sale  to  you  today  of 
100  shares  Montreal  Island  Power  Co.,  6 per  cent.  Preferred 
stock,  price  98,  carrying  bonus  40  shares  Common  stock  and 


90 


Ontario  Reports. 


[1939] 


enclose  herewith  statement  covering  same,  which  we  trust  you 
will  find  in  order. 


Thanking  you  for  this  business,  we  remain. 

Yours  very  truly, 

Nesbitt  Thomson  & Co.  Ltd. 
by  “M.  M.  Coates.” 

HLF 

Enc.” 


and  by  statement  of  account  and  receipt,  Appeal  Book  No.  1, 
p.  207,  which  is  as  follows: 

“Nesbitt  Thomson  & Company  Limited. 


Jos.  M.  Pigott,  Esq., 

36  James  St.  S., 

Hamilton,  Ont. 

Particulars 

To  100  shares  Montreal  Island 
Power  Co.,  6%  Pfd.  stock 
@ 98 


HLF 


Hamilton,  June  22,  1927. 


Dr. 

Cr. 

Balance 

9,800.00 

Dr. 

$9,800.00 

pref.  No. 

0086 

com.  No. 

0155. 

Received  Payment 
Paid  July  5th,.  1927. 

<(  U ti  it 

for  Nesbitt  Thomson  & Co. 

Check  No.  10155.” 


The  shares  were  issued  to  and  in  the  name  of  the  plaintiff 
Joseph  M.  Pigott  and  have  since  stood  in  his  name. 


Counsel  for  the  defendant  admits  the  right  of  a trustee  to 
sue  in  respect  of  the  rights  of  his  cestui  que  trusty  but  argues 
that  since  the  cestui  que  trust  on  whose  behalf  the  trustee  acted 
is  out  of  existence,  the  cause  of  action  no  longer  exists.  The 
contract  was  completed  and  executed  at  all  events  on  July  5th, 
1927,  when  payment  was  made  for  the  shares  by  Pigott-Healy 
Construction  Comxpany  Limited.  It  is  conceded  that  the  plaintiff 
Joseph  M.  Pigott  is  either  an  agent  or  a bare  trustee,  and  has  no 
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beneficial  interest  in  the  purchase  or  in  the  shares.  There  is  no 
assignment  of  the  agreement  of  purchase  to  the  plaintiff  com- 
pany, but  only  the  beneficial  ownership  of  the  shares.  If  any 
fraud  was  committed,  it  was  committed  against  the  company 
which  is  now  out  of  existence,  and  in  respect  of  that  alleged 
fraud,  in  my  opinion,  no  cause  of  action  survives  to  the  agent  or 
trustee,  namely  the  plaintiff  Pigott,  and  no  cause  of  action  ever 
arose  in  favour  of  the  plaintiff  Pigott  Construction  Company 
Limited. 

I do  not  find  it  necessary  to  analyze  the  cases  cited  on  this 
branch  of  the  case.  The  facts  determine  the  issue  as  it  appears 
to  me. 

This  conclusion,  if  correct,  is  sufficient  to  dispose  of  the  action, 
but  inasmuch  as  there  is  likely  to  be  a division  of  opinion,  it 
becomes  necessary  also  to  deal  with  the  merits  of  the  plaintiff’s 
action. 

The  circular  which  is  complained  of,  is  dated  June  15th,  1927, 
and  is  as  follows: 

“New  Issue 

$1,000,000 

Montreal  Island  Power  Company 
6%  Cumulative  Preferred  Stock 

“Preferred  as  to  dividends  and  assets.  Dividends  accrue  and  be- 
come cumulative  as  from  January  1st,  1928,  and  are  payable 
quarterly  on  the  1st  days  of  January,  April,  July  and  October. 
The  company  is  entitled  to  repurchase  this  issue  of  preferred 
stock  in  whole  or  in  part  at  any  time  at  105  and  accrued  dividend. 

“Transfer  agent:  Montreal  Trust  Company,  Montreal. 
Registrar:  Eastern  Trust  Company,  Montreal. 
Capitalization 

Authorized  Issued 

51/0%  First  Mortgage  Bonds  due  1957 $15,000,000  $8,000,000 

6%  Preferred  Stock  of  $100  par  value 1,000,000  1,000,000 

(this  issue) 

Common  Shares  of  no  par  value 75,000  shs.  75,000  shs. 

“Business  and  Property:  The  Montreal  Island  Power  Com- 
pany, incorporated  under  the  laws  of  the  Province  of  Quebec, 
has  been  formed  for  the  purpose  of  developing  a water  power 
located  on  the  Riviere  des  Prairies  (Back  River),  about  seven 
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miles  from  the  heart  of  the  City  of  Montreal,  Que.  It  is  esti- 
mated that  this  site,  under  a head  of  26  feet,  is  capable  of 
developing  65,000  h.p.  twenty-four  hour  power.  Construction 
will  start  immediately  and  will  be  so  carried  out  that  40,000  h.p. 
should  be  available  for  delivery  by  the  end  of  1929,  provision 
being  made  for  increasing  the  capacity  to  65,000  h.p.  at  mini- 
mum cost,  as  required. 

“Power  market:  The  company  has  entered  into  a contract 
with  the  Montreal  Light,  Heat  & Power  Consolidated,  whereby 
that  company  will  purchase  all  the  power  from  this  develop- 
ment for  a period  of  thirty  years,  with  provision  for  extension 
of  the  contract  for  a further  like  period.  The  power  will  be 
taken  in  specified  annual  instalments,  until  the  entire  capacity 
is  absorbed. 

“Montreal  Light,  Heat  & Power  Consolidated  operates  one 
of  the  largest  public  utility  systems  in  Canada.  Directly, 
through  subsidiaries  or  associated  companies,  it  does  all  the 
gas  business  and  practically  all  the  electric  power  and  lighting 
distribution  for  domestic,  industrial,  municipal  and  tramway 
purposes  in  Greater  Montreal,  serving  a rapidly  growing  com- 
munity with  a present  population  in  excess  of  1,000,000.  The 
growth  and  strength  of  the  contracting  company  are  indicated 
by  its  net  revenue,  which  has  been  as  follows: 

1922 $6,483,473  1924 $7,670,190  1926 $8,693,688 

“The  average  annual  increase  in  demand  for  power  for  the 
past  five  years  amounted  to  16,000  h.p.  At  the  same  rate  of 
increase  the  entire  capacity  of  Montreal  Island  Power  Company 
would  be  utilized  and  sold  within  four  years. 

“Earnings:  Under  the  above-mentioned  contract  at  ultimate 
capacity,  it  is  estimated  that  net  earnings  of  the  company  will 
amount  to  approximately  $900,000  per  annum,  or  over  seven 
and  one-half  times  dividend  requirements  after  payment  of  bond 
interest. 

“Management:  The  operation  of  the  plant  will  be  under  the 
supervision  of  the  officials  of  Montreal  Light,  Heat  & Power 
Consolidated. 

“Directors:  The  Board  of  Directors  will  be  as  follows: 

John  S.  Norris,  Vice-President,  Montreal  Light,  Heat  & Power 
Consolidated. 
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G.  H.  Montgomery,  K.C.,  Director,  Montreal  Light,  Heat  & 
Power  Consolidated. 

N.  Milliken,  Chief  Engineer,  Electrical  Department,  Montreal 
Light,  Heat  & Power  Consolidated. 

H.  B.  Pope,  General  Superintendent,  Electrical  Department, 
Light,  Heat  & Power  Consolidated. 

P.  T.  Davies,  Vice-President,  Southern  Canada  Power  Com- 
pany Limited. 

J.  S.  H.  Wurtele,  Vice-President,  Southern  Canada  Power 
Company,  Limited. 

Harold  E.  Walker,  K.C.,  of  Messrs.  Chauvin,  Meagher,  Walker 
& Stewart. 

“Engineering  and  Construction:  Under  arrangements  agreed 
upon  the  technical  work  and  supervision  of  construction  of  this 
development  will  be  carried  out  by  the  Engineers  of  Power 
Corporation  of  Canada  Limited. 

This  development  has  been  favourably  reported  upon  by 
the  Engineers  of  Power  Corporation  of  Canada  Limited,  and 
by  Messrs.  J.  M.  Robertson,  R.  S.  and  W.  S.  Lea  and  T.  Pringle 
& Son  Limited. 

Subject  to  legal  opinion  by  E.  R.  Parkins,  K.C.,  these  shares 
are  offered  when,  as  and  if  issued  and  received  by  us. 

Price:  98,  to  yield  6.12% 

Carrying  a bonus  of  4 shares  no  par  value  common  stock  with 

each  10  shares. 

Nesbitt,  Thomson  & Company 
Limited 

145  St.  James  Street,  Montreal 
Toronto  Quebec  Ottawa  Hamilton 
London  Ont.  Winnipeg. 

The  information  contained  herein,  while  not  guaranteed  by 
us,  has  been  gathered  from  sources  believed  to  be  reliable. 
June  15,  1927.” 

Counsel  for  plaintiffs  and  defendant  agreed  that  this  docu- 
ment is  to  be  read  and  construed  as  a whole.  This  is  doubtless 
true,  but  the  real  question  is  whether  one  part  of  the  document 
may  be  taken  out  of  its  context  and  placed  alongside  of  another 
part  of  the  document  likewise  taken  out  of  its  context,  and  thus 
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construed.  To  exemplify  this,  Mr.  Osier  takes  the  paragraph 
headed  “Business  and  Property”  in  the  first  part  of  the  circular, 
and  places  it  alongside  the  second  paragraph  under  “Engineering 
and  Construction”  and  reads  them  together.  Dealing  thus  with 
the  circular,  we  have  the  following : 

“Business  and  Property:  The  Montreal  Island  Power  Com- 
pany, incorporated  under  the  laws  of  the  Province  of  Quebec, 
has  been  formed  for  the  purpose  of  developing  a water  power 
located  on  the  Riviere  des  Prairies  (Back  River),  about  seven 
miles  from  the  heart  of  the  City  of  Montreal,  Que.  It  is  esti- 
mated that  this  site,  under  the  head  of  26  feet,  is  capable  of 
developing  65,000  h.p.  twenty-four  hour  power.  Construction 
will  start  immediately  and  will  be  so  carried  out  that  40,000  h.p. 
should  be  available  for  delivery  by  the  end  of  1929,  provision 
being  made  for  increasing  the  capacity  to  65,000  h.p.  at  minimum 
cost,  as  required.” 

“This  development  has  been  favourably  reported  upon  by  the 
Engineers  of  Power  Corporation  of  Canada  Limited,  and  by 
Messrs.  J.  M.  Robertson,  R.  S.  and  W.  S.  Lea  and  T.  Pringle 
& Son  Limited.” 

Mr.  Osier’s  construction  of  this  is  that  the  misrepresentation 
made  is  that  the  engineers  named  in  the  second  paragraph 
referred  to,  have  warranted  the  estimate  in  the  first  paragraph 
referred  to,  namely,  a development  of  65,000  h.p.  24  hour  power 
under  a head  of  26  feet. 

In  my  opinion  that  is  not  the  fair  sense  or  meaning  of  the 
circular.  The  fact  is  that  the  development  had  been  reported 
upon  by  the  engineers  named,  and,  in  my  opinion,  their  reports 
are  favourable  to  the  development. 

There  were  in  all  five  reports  and  they  are  very  voluminous 
and  exhaustive  and  clearly  show  that  the  project  was  thoroughly 
examined  in  all  its  aspects  and,  in  my  view,  there  is  no  exag- 
geration or  misstatement  of  fact  in  the  statement  that  they  are 
all  favourable  to  the  development. 

Cogent  evidence  of  the  good  faith  of  the  defendant  and  of 
the  belief  of  Mr.  Nesbitt  that  the  project  was  a sound  one,  and 
the  ultimate  aim  namely,  that  of  securing  65,000  h.p.  of  con- 
tinuous power,  would  be  reached,  stands  out  throughout  the 
history  of  the  development.  The  defendant  took  every  reason- 


C.A. 


Pigott  V,  Nesbitt  Thomson* 


Henderson  J.A.  95 


able  means  of  ascertaining  the  feasibility  of  the  enterprise,  got 
successive  reports  from  five  prominent  and  reputable  engineering 
firms;  negotiated  a contract  with  the  largest  and  most  powerful 
distributor  of  power  in  Quebec;  had  the  circular,  now  in  question, 
approved  by  two  of  the  leading  officials  of  the  Distributing  Com- 
pany; had  the  written  report  of  Mr.  Walker,  president  of  Mon- 
treal Island  Power  Company,  and  the  former  owner  of  the  site; 
and  invested  millions  of  dollars  on  its  own  account  in  the  pur- 
chase of  bonds  and  shares.  Further  evidence  which  the  defen- 
dant had  before  it  was  that  the  engineers  who  drew  the  plans 
and  specifications  for  the  dam,  power  house  and  machinery 
built  and  provided  a plant  to  produce  92,000  h.p.  which  is  the 
estimated  capacity  required  to  give  65,000  h.p.  of  continuous 
power. 

The  first  report  made  in  1922  is  the  Pringle  Report,  found  at 
page  51  of  the  Appeal  Book.  The  second  report,  which  is  the 
Robertson  report,  was  made  in  1923.  The  third  report,  the  Lea 
report,  was  made  in  1924,  and  the  fourth  report,  the  Power 
Corporation  report,  was  made  in  1926.  There  was  a fifth  re- 
port, which  contained  a review  of  the  fourth  report,  also  made 
in  1926,  but  I do  not  deal  with  it  as  it  was  not  before  the  defen- 
dant at  the  time  the  circular  was  issued. 

During  the  period  covered  by  these  reports,  storage  dams 
on  two  large  tributaries  of  the  Ottawa  River,  namely,  the 
Gatineau  and  the  Lievre  were  either  in  progress  or  definitely 
assured,  and  afterwards  completed,  which  would  have  the  effect 
of  increasing  and  improving  the  dependable  flow  of  the  Ottawa 
River  and  proportionately  that  of  the  Back  River.  Each  of  the 
reports  is  based  on  an  estimated  head  and  an  estimated  depend- 
able flow  which  varies  according  to  the  views  of  the  different 
engineers  and  according  to  the  conditions  at  the  time  the  reports 
were  prepared.  It  is  to  be  borne  in  mind  that  at  the  dates  of 
the  earlier  reports,  projects  of  water  storage  and  conservation 
of  water  were  either  unknown  or  only  in  the  air.  Some  of  them 
have  since  been  completed  and  are  taken  account  of  in  the  later 
reports. 

The  last  report,  that  of  the  Power  Corporation  in  1926,  deals 
with  an  estimated  head  of  26  feet,  a dependable  flow  of  23,000 
c.f.s.  and  an  ultimate  dependable  flow  of  27,000  c.f.s.  and  a 
capacity  of  65,000  h.p.  of  continuous  24  hour  power. 
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It  is  plainly  stated  in  the  circular  that: 

“It  is  estimated  that  this  site,  under  a head  of  26  feet,  is 
capable  of  developing  65,000  h.p.  twenty-four  hour  power.” 

This,  in  my  opinion,  is  not  a misrepresentation  of  fact  unless 
the  circular  can  be  construed  as  representing  that  all  the  en- 
gineers named  had  so  certified.  The  fair  interpretation  is,  I 
think,  that  this  refers  to  an  ultimate  development  having  regard 
to  projects  involving  water  storage  and  conservation  of  water, 
which,  in  1926  were  either  completed  or  under  way  or  in  con- 
templation. 

In  any  event,  in  my  opinion,  there  is  no  evidence  that  the 
defendant  did  not  honestly  believe  in  the  truth  of  the  representa- 
tion, or  made  the  statement  recklessly  and  negligently  and  care- 
less of  its  truth  or  falsity.  There  is,  in  my  opinion,  ample  evi- 
dence of  the  confidence  which  the  defendant  had  in  the  success 
of  the  enterprise.  It  was  in  truth  a great  enterprise,  calling  for 
the  expenditure  of  many  millions  of  dollars  and  an  evidence 
of  the  good  faith  of  the  defendant  and  of  its  belief  in  its  success 
is  afforded  by  its  very  large  purchases  made  of  the  bonds  and 
preferred  stock  put  out  by  the  Montreal  Island  Power  Company. 

I have  dealt  with  the  major  allegation  of  fraud. 

The  next  complaint  is  in  regard  to  the  statement  contained 
in  the  circular  respecting  a contract  with  the  Montreal  Light, 
Heat  and  Power  Consolidated.  It  is  argued  that  this  paragraph 
represents  that  a contract  had  been  entered  into  for  a period  of 
60  years.  In  my  opinion,  that  is  not  the  true  construction  of 
the  paragraph.  The  representation  plainly  is  in  regard  to  a 
contract  for  a period  of  thirty  years,  with  a provision  for  an 
extension  of  the  contract  for  a further  like  period.  To  the  or- 
dinary reader  this  conveys  the  impression  of  a revision  of  the 
contract  at  the  end  of  the  thirty-year  period,  at  least  as  to 
some  of  its  terms,  and  not  a firm  contract  for  sixty  years. 

Such  a contract  is  shown  to  have  been  entered  into,  as 
represented. 

The  third  allegation  is  in  regard  to  the  average  annual  in- 
crease in  the  demand  for  power,  and  the  statement  that  at  the 
same  rate  of  increase  the  entire  capacity  of  the  Montreal  Island 
Power  Company  would  be  utilized  and  sold  within  four  years. 
I can  find  no  evidence  whatever,  that  this  is  an  untrue  statement. 

The  next  complaint  is  in  regard  to  the  earnings. 
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This  representation  is  that  under  the  contract  with  Montreal 
Light,  Heat  and  Power  Consolidated,  the  estimated  net  earn- 
ing of  the  company  at  ultimate  capacity,  would  amount  approxi- 
mately to  $900,000.00  per  annum,  or  over  seven  and  a half 
times  dividend  requirements  after  payment  of  bond  interest.  The 
figures  quoted  in  the  reasons  of  the  learned  trial  Judge  are,  as 
he  says,  somewhat  startling,  but  he  has  failed  in  one  instance  to 
deduct  the  fixed  charges,  and  in  the  other  instance  has  deducted 
them. 

The  result  of  this  is  that  the  net  earnings  of  the  company, 
after  payment  of  bond  interest  as  stated  by  him  were  as  follows : 

1931  $44,674.00 

1932  83,043.00 

1933  82,786.00 

1934  107,515.98 

If  the  figures  are  in  both  instances  put  upon  the  same  basis, 
these  figures  become  as  follows: 

1932  $596,535.15 

1933  644,710.70 

1934  627,021.28 

1935  627,771.99 

These  figures  of  earnings  were  produced  on  an  out-put  of 
40,000  h.p.,  whereas  the  estimated  earnings  are  given  at  ulti- 
mate capacity  and  are  based  on  an  out-put  of  65,000  h.p. 

The  defendant  is  charged  with  having  failed  to  inform  the 
public,  and  particularly  the  plaintiffs,  of  the  fact  that  difficulties 
would  probably  be  encountered  from  frazil  ice  in  the  Ottawa 
River,  and  from  the  fact  that  at  certain  periods  of  the  year 
there  would  be  high  water  which  would  decrease  the  head,  and 
at  other  periods  of  the  year  of  low  water  which  would  decrease 
the  volume,  and  all  of  which  conditions  would  have  an  effect 
upon  the  ability  of  the  company  to  develop  continuous  power. 
So  far  as  frazil  ice  is  concerned,  the  information  furnished  by 
the  engineers  to  the  defendant  was  to  the  effect  that  the  diffi- 
culty of  frazil  ice  would  be  overcome  completely  by  the  erection 
of  the  dam  and  the  consequent  raising  of  the  water  in  the  Back 
River.  So  far  as  the  other  matters  are  concerned,  surely  every- 
body knows  that  weather  conditions  in  the  different  seasons  of 
the  year  in  Canada  have  an  effect  upon  the  flow  of  waters,  and 
consequently  upon  the  development  of  power  by  water. 
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After  all,  a circular  of  this  kind  cannot  be  more  than  an 
outline  of  the  project,  and  is  not  intended  by  its  author  and  is 
not  received  by  the  public,  as  a complete  survey. 

In  1926  and  1927  we  enjoyed  in  the  Dominion  of  Canada,  a 
period  of  great  prosperity,  and  the  feeling  in  commercial,  in- 
dustrial and  financial  circles  was  one  of  great  optimism  in  the 
future.  The  strongest  stock  markets  ever  known  were  then 
being  experienced  and  continued  on  an  up-grade  until  1929.  In 
1929  and  1930  commercial,  industrial  and  financial  interests  in 
the  Dominion  of  Canada  and  in  the  United  States  of  America 
suffered  the  severest  shock  of  which  their  history  contains  any 
record,  and  this  was  followed  by  a period  of  years  of  world 
wide  depression  and  of  unemployment,  which  still  remains  a 
serious  problem. 

So  great  is  the  difference  in  the  minds  of  men  between  the 
forward  view  entertained  in  1926  and  1927,  and  the  backward 
view  entertained  in  1935,  when  this  action  began,  that  it  is 
difficult  now  to  realize  it. 

In  my  view,  the  defendant  is  to  be  judged  by  its  knowledge 
of  conditions  which  existed  at  the  time  this  circular  was  issued, 
and  by  all  the  information  then  in  its  possession,  and  is  not  to 
be  held  responsible  for  changed  conditions  entirely  beyond  its 
control. 

A good  deal  was  said  during  the  argument  by  counsel  for 
the  defendant,  in  respect  of  the  change  of  control  of  the  man- 
agement and  operation  of  Montreal  Island  Power  Company, 
which  took  place  some  time  after  the  transactions  in  question. 
The  fact  that  a majority  of  the  Board  of  Directors  of  Montreal 
Island  Power  Company  were  also  directors  of  Montreal  Light, 
Heat  and  Power  Consolidated  is  disclosed  on  the  face  of  the 
circular.  At  that  time,  however,  Montreal  Light,  Heat  and 
Power  Consolidated  did  not  control  the  shares  of  Montreal  Island 
Power  Company,  and  therefore  did  not  control  the  election  of 
the  directors.  This  control  was  acquired  subsequently. 

A very  large  developnient  of  electric  energy  not  foreseen  at 
the  time  is  that  known  as  the  Beauharnois  development,  on  the 
St.  Lawrence  River,  which  enabled  Montreal  Light,  Heat  and 
Power  Consolidated  to  purchase  a large  volume  of  power,  and 
which  undoubtedly  has  had  an  important  bearing  on  its  attitude 
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towards  further  development  of  the  possibilities  of  Montreal 
Island  Power  site. 

I have  not  overlooked  the  evidence  tendered  by  the  plaintiff, 
of  Mr.  Acres  and  Mr.  Scovil,  who  made  an  examination  and 
reports  in  1934.  Granting  that  these  are  capable  and  eminent 
engineers,  I have  difficulty  in  seeing  how  their  examination  and 
reports  are  evidence  in  this  case,  made,  as  they  were,  years 
after  the  event,  and  in  the  light  of  totally  different  conditions. 
Surely  the  defendant  is  not  to  be  judged  on  conditions  existing 
in  1934,  eight  years  after  the  fact. 

During  the  argument  counsel  for  the  plaintiff  was  asked 
whether  he  contended  that  some  sort  of  fiduciary  relationship 
existed  between  the  plaintiffs  or  either  of  them,  and  the  defen- 
dant. No  such  allegation  is  made  in  the  pleadings;  no  such  issue 
was  raised  at  the  trial,  and  no  such  relationship  is  suggested  by 
the  learned  trial  Judge.  In  my  opinion  there  was  no  relationship 
whatever,  fiduciary  or  otherwise,  at  any  time  between  the  plain- 
tiff company  and  the  defendant,  and  the  only  relationship  which 
at  any  time  existed  between  the  plaintiff  Pigott  or  the  former 
owner  of  the  shares  and  the  defendant,  was  that  of  purchaser 
and  vendor. 

Counsel  for  the  plaintiffs  passed  severe  strictures  on  the 
evidence  given  by  Mr.  Nesbitt,  accusing  him  of  lying  and 
quibbling.  I have  read  his  evidence  throughout  and  I do  not 
get  any  such  impression.  Mr.  Nesbitt  was  subjected  to  a long 
and  gruelling  cross-examination,  largely  directed  to  a sustained 
effort  by  counsel  to  get  the  witness  to  accept  counsel’s  construc- 
tion of  the  circular,  and  of  the  reports  of  the  engineers.  The 
witness  declined  to  concede  this,  as  I think  he  had  a right  to  do, 
and  defended  his  position  as  best  he  could.  I am  not  in  any  way 
criticizing  counsel.  He  was  quite  within  his  right  and  within  his 
duty  to  his  client,  but  I do  not  think  he  had  a right  to  complain 
that  the  witness  refused  to  accede  to  counsel’s  view  of  the  con- 
duct and  actions  of  the  witness. 

For  these  reasons  I think  the  plaintiffs  have  failed  and  I 
would  allow  the  appeal  with  costs,  and  dismiss  the  action  with 
costs. 


Appeal  dismissed  with  costs,  Henderson  J.A.  dissenting. 
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Re  Mack. 

Wills — Interpretation — Direction  to  executors  to  distribute  residue  of 
estate  as  they  may  in  their  discretion  deem  just  and  proper — 
Whether  direction  valid  and  if  so  whether  executors  can  give 
residue  or  part  thereof  in  favour  of  themselves  or  one  of  them. 

The  will  of  the  testatrix,  which  contained  several  specific  and  general 
legacies,  provided  as  follows;  “All  the  residue  of  my  estate  not 
hereinbefore  disposed  of  I direct  my  executors  to  distribute  as  they 
may  in  their  discretion  deem  just  and  proper,  without  any  reserva- 
tion whatsoever  in  respect  of  the  disposition  by  them  of  the  said 
residue.” 

Held,  on  a motion  for  advice,  that  the  executors  did  not  take  any  part 
of  the  residue  beneficially  and  that  the  provision  for  distribution 
of  the  residue  failed  because  of  vagueness  of  objects  and  that  the 
next  of  kin  were  beneficially  entitled  to  the  residue  as  upon  an  in- 
testacy. 

From  a reading  of  the  whole  will  it  is  apparent  that  the  executors 
took  the  residue  only  by  virtue  of  their  office.  Where  executors  hold 
assets  or  have  them  in  their  hands  for  disposition  by  virtue  of  their 
office  as  executors  a trust  is  sufficiently  raised,  and  the  executors 
cannot  claim  the  assets  beneficially  unless  there  are  words  of  gift 
or  unless  some  intention  to  benefit  the  executors  plainly  appears 
upon  a reading  of  the  whole  will.  Otherwise,  if  the  directions  for 
distribution  are  not  sufficiently  clearly  expressed  there  will  be  an 
intestacy  and  the  executors  will  hold  as  trustees  for  the  next  of  kin. 

A motion  by  the  executors  of  the  will  of  Belle  Mack,  de- 
ceased, for  the  advice  of  the  Court  as  to  certain  questions 
arising  out  of  the  residuary  clause  of  the  will  of  the  deceased. 


The  motion  was  heard  by  J.  G.  Kelly  J.  in  Weekly  Court  at 
Toronto. 

J.  R.  MacLaren,  K.C.,  for  the  executors. 

W.  N.  Tilley,  K.C.,  for  Stanley  Edgar  Morton,  one  of  the 
executors  in  his  personal  capacity. 

W.  M.  Gordon,  for  the  next  of  kin  of  the  deceased. 

January  19th,  1939.  J.  G.  Kelly  J.: — An  application  on  be- 
half of  Stanley  Edgar  Morton  and  Matthew  Munsell  Brown,  the 
executors  of  the  will  of  Belle  Mack,  deceased,  for  the  opinion, 
advice  and  direction  of  the  Court  upon  certain  questions  arising 
out  of  the  residuary  clause  of  the  said  will. 

To  deal  with  the  questions  raised  it  is  necessary  to  consider 
the  whole  will  which  is  here  set  out: 

“ . . . I direct  all  my  just  debts,  funeral  and  testamentary 
expenses  to  be  paid  and  satisfied,  by  my  executors  hereinafter 
named  as  soon  as  conveniently  may  be  after  my  decease. 
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“And  I further  direct  my  executors  to  make  whatever 
arrangements  may  be  necessary  for  my  burial  in  the  Cataraqui 
Cemetery  at  Kingston,  Ontario. 

“And  I also  direct  my  executors  to  set  aside  an  amount  of 
money  from  my  estate  sufficient  to  keep  in  proper  condition 
and  care  the  plot  of  ground  in  the  said  cemetery,  which  I hereby 
direct  my  executors  to  purchase  for  my  grave. 

“I  give,  devise  and  bequeath  all  my  real  and  personal  estate 
of  which  I may  die  possessed  in  the  manner  following,  that  is 
to  say,  I give,  devise  and  bequeath  all  my  property,  both  real 
and  personal  of  whatsoever  kind  and  wheresoever  situate,  to  my 
husband,  Albert  Arthur  Mack,  of  the  said  Town  of  Brockville, 
for  the  term  of  his  natural  life.  However,  it  is  my  will,  and  I 
expressly  hereby  direct,  that  if  my  said  husband,  Albert  Arthur 
Mack,  does  not  make  my  house  on  Church  Street  his  home,  the 
said  house  shall  be  sold  together  with  the  contents  thereof,  and 
the  monies  arising  from  such  sale  shall  be  invested  in  proper 
securities  in  which  trustees  are  allowed  to  invest  monies. 

“After  the  death  of  my  said  husband,  Albert  Arthur  Mack, 
I give,  devise  and  bequeath  all  my  property  as  follows:  — 

“To  the  Reverend  Stanley  Edgar  Morton,  Rector  of  Trinity 
Church,  Brockville,  for  his  sole  and  only  use,  the  sum  of  five 
hundred  dollars  ($500.00),  together  with  the  large  rug  in  my 
living  room. 

“To  Delilah  Campbell,  the  sum  of  one  thousand  dollars 

($1,000.00). 

“To  Ellen  Ackland,  the  sum  of  one  thousand  dollars 

($1,000.00). 

“To  Lome  Campbell  of  Dickinson’s  Landing,  Ontario,  the 
sum  of  five  hundred  dollars  ($500.00). 

“To  Ethel  Hawn  of  Cornwall,  Ontario,  the  sum  of  five  hun- 
dred dollars  ($500.00). 

“To  Samuel  Thornton  Lilly  of  Kingston,  Ontario,  the  sum  of 
three  hundred  dollars  ($300.00). 

“To  my  sisters  who  may  be  alive  at  my  death,  all  my  linen, 
bedding  and  clothing. 

“To  Dr.  W.  H.  Perrin,  in  recognition  of  his  many  kindnesses 
to  me,  the  bedroom  furniture  in  my  room  and  my  four  walnut 
occasional  chairs. 
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“To  my  sisters,  Delilah  Campbell  and  Ellen  Ackland,  my 
living  room  lamp,  radio  and  small  living  room  rug. 

“To  Samuel  Lilly,  60  Wellington  Street,  Kingston,  Ontario, 
the  pictures  in  the  living  room. 

“All  the  residue  of  my  estate  not  hereinbefore  disposed  of  I 
direct  my  executors  to  distribute  as  they  may  in  their  discre- 
tion deem  just  and  proper,  without  any  reservation  whatsoever 
in  respect  of  the  disposition  by  them  of  the  said  residue. 

“And  I nominate  and  appoint  Matthew  Munsell  Brown,  of 
the  Town  of  Brock ville,  barrister,  and  the  Reverend  Stanley 
Edgar  Morton,  of  the  Town  of  Brock  ville,  clergyman,  to  be  the 
executors  of  this  my  last  will  and  testament.” 

The  questions  asked  by  the  executors  are: 

“Are  the  executors  entitled  to  distribute  the  residue  of  the 
estate  as  directed  in  the  said  residuary  clause  and  if  so,  must  the 
distribution  be  entirely  in  favour  of  others  or  may  it  be  wholly 
or  partly  in  favour  of  themselves  or  one  of  them?” 

A number  of  authorities  were  cited,  to  most  of  which  I shall 
refer  in  the  reasons  which  follow. 

The  first  of  these,  Gibbs  v.  Rumsey  (1813),  2 V.  & B.  294, 
is  in  favour  of  the  executors  taking  the  residue  beneficially.  In 
that  case,  the  testatrix,  after  disposing  of  much  of  her  estate, 
dealt  with  the  residue  in  these  words: 

“I  give  and  bequeath  all  the  rest  and  residue  . . . unto  my 
said  trustees  and  executors  (Henry  Rumsey  and  James  Rumsey) , 
to  be  disposed  of  unto  such  person  and  persons  and  in  such 
manner  and ’form  and  in  such  sum  and  sums  of  money  as  they 
in  their  discretion  shall  think  proper  and  expedient  . . .” 

The  Master  of  the  Rolls  held  that  the  question  turned  upon 
whether  there  was  any  trust  imposed  by  the  residuary  clause. 
He  found  an  absence  of  any  trust,  and  rested  his  opinion  on  the 
words  of  absolute  gift  to  the  executors  with  which  the  clause 
began.  The  fact  that  there  was  nothing  in  the  rest  of  the 
clause  cutting  down  the  gift,  and  the  absence  of  the  word  “trust” 
which  had  been  used  freely  elsewhere  in  the  will,  enabled  him 
to  hold  that  the  executors  took  the  residue  for  their  own  use. 

This  case  was  distinguished  in  Fenton  v.  Nevin  (1893),  L.R. 
31  Ir.  478,  a case  in  which  the  terms  of  the  will  were  very 
similar  to  the  one  at  present  before  me  for  consideration.  The 
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points  of  distinction  were  three  in  number:  (1)  there  was  no 
direct  gift  to  the  executors  expressed  in  the  clause;  (2)  the 
word  “trust”  had  not  been  used  elsewhere  in  the  will;  (3)  the 
executors  had  the  assets  in  their  hands  by  virtue  of  their  posi- 
tion as  executors,  and  as  executors  were  trustees  for  the  next 
of  kin.  It  will  be  seen  that  each  of  these  points  of  distinction 
exists  with  respect  to  the  will  of  Belle  Mack. 

All  the  cases  emphasize  the  fact  that  precedents  are  rarely 
to  be  followed  as  binding  authorities  in  cases  having  to  do  with 
the  construction  of  wills,  and  that  the  whole  will  must  be  ex- 
amined to  find,  if  possible,  the  intention  of  the  testator. 

I wish  now  to  turn  to  the  will  of  Belle  Mack. 

After  the  clause  revoking  former  wills,  three  paragraphs 
follow,  each  of  which  imposes  duties  on  the  executors  as  execu- 
tors and  each  of  which  begins  with  “I  direct  my  executors”. 
Then  follows  a gift  to  the  husband  in  a new  paragraph  intro- 
duced by  the  words  “I  give,  devise  and  bequeath”,  and  this 
paragraph  is  governed  by  these  words  until  a contingency  arises 
therein  which  requires  the  executors  to  act,  when  the  expres- 
sion used  is  “it  is  my  will  and  I expressly  hereby  direct”.  The 
remaining  words  of  the  paragraph  impose  a duty  or  duties  on 
the  executors.  Then  follows  a series  of  gifts  to  named  legatees 
all  governed  by  the  general  words,  again  used:  “I  give,  devise 
and  bequeath  all  my  property”,  and  the  specific  gifts  are  in 
separate  clauses  each  introduced  by  the  word  “To”  followed 
by  the  name  of  the  beneficiary  or  legatee.  This  form  is  con- 
tinued until  the  residue  comes  to  be  dealt  with  when  there  is  a 
change  of  construction,  and  the  words  “I  direct”  are  again 
employed.  Throughout  the  will  these  words  indicate  that  duties 
are  being  imposed  on  the  executors  as  executors. 

If  the  grammatical  construction  used  in  disposing  of  the 
various  specific  legacies  had  been  continued  so  that  the  residuary 
clause  had  been  introduced  as  were  the  other  clauses,  e.g.,  “to 
my  executors  all  the  residue  of  my  estate  to  be  distributed  as 
they  may  in  their  discretion  deem  just”,  I should  have  felt  no 
difficulty;  but  if  I assume,  as  I think  I should,  that  the  gram- 
matical construction  was  changed  purposely,  then  I find  an  in- 
tention not  to  give  to  the  executors  beneficially  but  to  impose 
duties  on  them  as  executors. 
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The  conclusion  I have  come  to  on  a reading  of  the  whole 
will  is  that  the  executors  take  the  residue  only  by  virtue  of 
their  office,  that  the  form  of  words  used  to  dispose  of  the  residue 
is  not  apt  to  describe  a gift  to  the  executors,  and  that  since  the 
words  used  follow  a series  of  gifts,  the  change  of  construction  is 
so  significant  that  I feel  that  the  testatrix  intended  only  that  the 
executors  should  dispose  of  the  residue  in  their  capacity  as 
executors. 

Although  all  the  cases  make  clear  that  the  final  determina- 
tion of  a question  such  as  this  depends  for  the  most  part  on  the 
result  of  an  examination  of  the  will  itself,  I feel  I should  refer 
to  some  of  the  cases  cited  on  the  argument. 

Pocock  V.  Attorney -General  (1875),  3 Ch.  D.  342,  was  a 
case  in  which  the  Court  held  that  a trust  for  charity  had  been 
clearly  established  and  that  the  discretion  given  to  the  execu- 
tors was  a discretion  in  choosing  the  charity  which  should 
benefit.  It  is  of  very  little  assistance'  to  us  in  this  case. 

Yeay  Cheah  Neo  v.  Ong  Cheng  Neo  (1875),  L.R.  6 P.C.  381. 
This  is  a case  in  which  the  Privy  Council  found  that  a trust 
clearly  appeared  from  a reading  of  the  whole  will,  and  that 
although  the  trust  failed  for  want  of  adequate  expression,  never- 
theless the  existence  of  the  intention  on  the  part  of  the  testator 
defeated  any  claim  by  the  executors  to  take  beneficially.  The 
case  is  of  some  assistance  in  that  it  contains  a discussion  of 
Gibbs  v.  Rumsey  {suyra) , and  although,  as  Mr.  Tilley  points 
out,  no  case  holds  that  Gibbs  v.  Rumsey  was  wrongly  decided, 
clearly,  the  Judicial  Committee  did  not  give  it  whole-hearted 
approval. 

In  re  Howell,  [1915]  1 Ch.  241  (reversing  [1914]  2 Ch.  173)  is 
a case  in  which  the  Court  on  appeal  held  that  the  executor  did 
take  beneficially.  The  words  “at  his  own  disposal”  were  of 
great  weight  in  influencing  the  minds  of  the  Judges.  In  my 
opinion  the  words  used  in  the  Belle  Mack  will,  making  the  dis- 
cretion of  the  executors  absolute,  do  not,  in  the  same  way  that 
“at  his  own  disposal”  did  in  the  Howell  case,  indicate  an  inten- 
tion to  benefit  the  executors  personally. 

In  Meagher  v.  Meagher  (1916),  34  O.L.R.  33,  affirmed  (1916), 
53  S.C.R.  393,  the  gift  to  the  executors  was  not  a residuary  gift, 
and  the  will  there  considered  affords  an  excellent  example,  in  my 
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opinion,  of  the  effect  of  preserving  the  same  construction 
throughout  a series  of  gifts  leaving  very  little  doubt  that  a gift 
was  intended. 

Higginson  v.  Kerr  (1898),  30  O.R.  62,  is  a case  close  to  the 
one  now  being  considered.  I think  it  can  be  distinguished  from 
the  present  case  in  this,  that  there  is  an  express  gift  of  a 
power.  While  there  is  no  gift  of  assets,  the  words  of  gift  are 
there,  and  the  power  to  dispose  is  the  subject  matter  of  the  gift; 
that  is  to  say,  in  exercising  the  power  the  executors  would  be 
relying  not  on  their  office  as  executors  but  upon  the  express 
words  of  gift.  The  distinction  is  admittedly  difficult,  but  1 find 
myself  able  to  distinguish  this  case  on  the  ground  stated.  In  the 
Higginsoyi  case  the  executors  were  held  entitled  to  take  bene- 
ficially. 

In  re  Chapman;  Hales  v.  Attorney -General ^ 1 1922 J 1 Ch.  287, 
was  a case  in  which  the  words  “and  to  be  at  his  own  disposal” 
were  used;  but  the  Court  having  found  a charitable  intention 
on  a reading  of  the  whole  will,  held  that  these  words  attached 
to  a discretion  given  to  the  executor  were  not  sufficient  to 
entitle  him  to  take  the  residue  beneficially  even  though  the 
trust  for  charity  was  too  indefinite  for  the  Court  to  execute. 
This  case  was  affirmed  in  [1922]  2 Ch.  479,  where  the  Judges 
on  appeal  appear  to  have  had  considerable  doubt. 

Re  Hayes,  [1938]  O.W.N.  294,  affirmed  at  p.  417.  The  words 
used  in  the  will  in  this  case  were  words  of  gift  and  did  not  present 
the  difficulty  present  in  the  will  being  here  considered. 

I think  that  I have  referred  to  most  of  the  cases  cited  on  the 
argument  before  me  and  have  indicated  my  opinion  regarding 
them  and  their  bearing  on  the  present  problem. 

Mr.  Tilley  stressed  the  fact  that  in  the  will  of  Belle  Mack 
there  were  no  words  of  trust  and  no  trust  of  any  kind  dis- 
cernible. I think  that  this  overlooks  the  fiduciary  position  of 
executors  who  are  trustees  for  the  next  of  kin  and  for  creditors. 
This,  as  I understand  it,  is  the  ratio  in  the  Fenton  v.  Nevin  case : 
that  is,  where  executors  hold  assets,  or  have  them  in  their 
hands  for  disposition,  by  virtue  of  their  office  as  executors, 
there  is  a trust  sufficiently  raised  to  require  words  of  gift  or 
some  intention  to  benefit  the  executors  plainly  to  appear  upon 
a reading  of  the  whole  will;  otherwise,  if  the  directions  for 
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distribution  are  not  sufficiently  clearly  expressed,  there  will  be 
an  intestacy  and  the  executors  will  hold  as  trustees  for  the  next 
of  kin. 

This  is  my  conclusion  here,  and  the  answers  to  the  questions 
asked  must  be: 

(1)  That  the  executors  do  not  take  any  part  of  the  residue 
beneficially. 

(2)  The  direction  for  distribution  fails  because  of  vagueness 
of  objects,  and 

(3)  The  next  of  kin  are  beneficially  entitled  as  upon  an 
intestacy. 

The  costs  of  all  parties  represented  on  the  argument  before 
me  should  be  paid  out  of  the  residue,  the  costs  of  the  executors 
in  their  official  capacity  as  between  solicitor  and  client. 

Order  accordingly. 


[HOGG  J.] 

Godfrey  v*  Good  Rich  Refining  Co»  Ltd*  et  aL 

Nuisance— -In jimctions — Odoio's  from  oil  refinery — Damages — Sale  of 
plaintiff’s  premises  not  proven  to  have  been  abortive  by  reason  of 
nuisance. 

The  plaintiff,  who  is  the  owner  of  a country  estate,  brought  this  action 
to  recover  damages  and  an  injunction  with  respect  to  a nuisance 
which  the  plaintiff  claimed  was  caused  by  noxious  odours  or  fumes 
and  loud  and  disturbing  noises  and  oil  and  soot  deposited  on  the 
beach  in  front  of  the  plaintiff’s  country  estate,  all  emanating  as 
alleged  by  the  plaintiff  from  an  oil  and  gasoline  refinery  operated 
by  the  defendants. 

Held,  (1)  That  the  plaintiff  in  the  enjoyment  of  her  property  had 
suffered  and  was  suffering  from  an  evil  smelling  and  disagreeable 
odour  caused  by  the  oil  refining  operations  carried  on  by  the  defen- 
dants; (2)  That  the  plaintiff  had  not  established  that  the  presence 
of  oily  and  dirty  water  on  the  beach  was  caused  by  the  defendants; 
(3)  That  the  district  or  area  where  the  plaintiff’s  property  was 
situate  was  not  an  industrial  area;  (4)  That  on  the  basis  of  the  fore- 
going the  plaintiff  was  entitled  to  an  injunction  restraining  the 
defendants  from  so  operating  the  refinery  as  to  cause  a nuisance 
to  the  plaintiff  by  reason  of  offensive  odours,  but  the  plaintiff  was  not 
entitled  to  damages  since  no  actual  damage  to  the  property  had  been 
established.  No  attempt  by  the  plaintiff  to  sell  her  property  had 
been  proved  abortive  by  reason  of  the  nuisance,  and,  therefore,  evi- 
dence of  diminution  in  the  saleable  value  of  the  property  could  not 
be  admitted:  Butt  v.  City  of  Oshawa  (1926),  59  O.L.R.  520,  applied. 

An  action  brought  to  restrain  a nuisance  and  for  damages. 

The  action  was  tried  by  Hogg  J.,  without  a jury,  at  Brampton. 
R.  H.  Sankey,  K.C.,  and  T.  R.  Godfrey,  for  the  plaintiff. 

W.  N.  Tilley,  K.C.,  C.  F.  H.  Carson,  K.C.,  M.  C.  C.  Chisholm 
and  H.  W.  Alles,  for  the  defendants. 
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February  3rd,  1939.  Hogg  J.: — This  is  an  action  brought  to 
restrain  a nuisance  which  the  plaintiff  claims  is  caused  by  noxious 
odours  or  fumes,  loud  and  disturbing  noises  and  oil  and  soot 
deposited  on  the  beach  which  forms  part  of  the  plaintiff’s  prop- 
erty and  on  the  waters  of  Lake  Ontario  immediately  adjoining 
this  beach  or  shore  line,  all  emanating,  it  is  alleged,  from  the 
oil  and  gasoline  refinery  operated  by  the  defendant.  Good  Rich 
Refining  Co.  Ltd.  The  refinery  is  situated  at  the  Village  of 
Port  Credit  some  fifteen  miles  west  of  the  City  of  Toronto. 

The  plaintiff  is  the  owner  of  approximately  six  acres  of  land 
at  the  west  end  of  the  said  village,  having  a long  frontage  on 
Lake  Ontario,  and  upon  which  is  situated  the  residence  of  the 
plaintiff  and  other  buildings  used  in  connection  therewith.  These 
premises  were  occupied  by  the  plaintiff  and  her  family  as  a 
summer  home  from  the  year  1910  until  the  year  1933,  since 
when  the  plaintiff  has  resided  there  continuously.  The  present 
residence  is  a modern  building  erected  in  1934,  and,  as  a result 
of  improvement  to  the  land  and  grounds  by  landscaping,  flower 
gardens  and  the  like,  this  property  is  now  an  attractive  country 
estate. 

The  refinery  in  question  was  erected  in  1933  by  the  defen- 
dant, Lloyd  Refineries  Ltd.,  and  the  business  of  refining  oil  was 
carried  on  by  that  company  until  July,  1937,  when  the  plant  was 
leased  to  the  defendant.  Good  Rich  Refining  Co.  Ltd.  Since  that 
time  the  refinery  has  been  operated  by  the  latter  company. 

The  boundaries  of  the  plaintiff’s  land  and  that  of  the  defen- 
dants are,  at  their  nearest  points,  distant  slightly  over  two 
thousand  feet.  The  refinery  is  situated  to  the  east  of  the  plain- 
tiff’s property  on  land  having  a frontage  on  Lake  Ontario  and 
the  defendants  have  the  facilities  of  a wharf  or  dock  at  which 
the  crude  oil,  the  raw  material  in  the  refining  process,  is  unloaded 
from  oil  tankers. 

The  plaintiff  complains  that  the  operation  of  the  refinery  as 
carried  on  by  the  defendant  Good  Rich  Refining  Co.  Ltd.  seriously 
interferes  with,  and  has  diminished  materially,  the  ordinary 
comfort  and  enjoyment  of  herself  and  those  living  in  her  house 
and  using  her  land,  that  it  has  caused  a material  depreciation 
in  value  of  the  property,  and  special  damage  has  been  suffered 
by  the  plaintiff. 

The  Earl  of  Selborne,  some  fifty  years  ago,  said  in  Fleming 
v.  Hislop  (1886) , 11  App.  Cas.  686,  at  p.  691: 
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“ . . . what  causes  material  discomfort  and  annoyance  for 
the  ordinary  purposes  of  life  to  a man’s  house  or  to  his  property, 
is  to  be  restrained  . . . although  the  evidence  does  not  go  to 
the  length  of  proving  that  health  is  in  danger.” 

The  first  issue  which  presents  itself  for  determination  is 
whether  the  odours  complained  of  by  the  plaintiff  were  present 
upon  the  plaintiff’s  property  as  alleged  by  her  and  whether 
such  odours  originated  in,  and  emanated  from,  the  plant  of 
the  defendants. 

I have  concluded  that  the  evidence  establishes  the  fact  that 
the  plaintiff  suffered  discomfort  from  an  evil-smelling  and  dis- 
agreeable odour  which  invaded  the  plaintiff’s  residence  and 
grounds  on  many  occasions.  This  odour  is  described  by  the 
plaintiff  as  very  offensive,  nauseating  and  tending  to  produce 
headache,  and  she  describes  it  as  a mixture  of  the  smell  of 
“rotten  eggs  and  garlic”. 

The  testimony  of  the  plaintiff  and  several  members  of  her 
family  is  that  the  odour,  while  noticed  to  a slight  degree  in  the 
summer  of  1934  and  to  some  extent  throughout  the  summer  of 
1935,  was  most  offensive  in  the  spring  of  1936,  and  during  the 
spring  and  early  summer  months  of  1938.  The  odour  abated 
to  some  degree  during  the  summers  of  1936  and  1937.  It  was 
not  so  noticeable  during  any  of  the  winter  months. 

During  part  of  1938,  the  plaintiff  kept  a record  of  certain 
of  the  occasions  when  she  noticed  the  odour  to  be  particularly 
disagreeable.  There  is  evidence  that  this  odour  was  most  per- 
ceptible when  the  wind  was  from  the  direction  of  the  refinery 
and  especially  so  when  the  weather  was  warm  and  with  a high 
degree  of  humidity. 

Several  persons  who  own  country  residences  or  who  have 
occupied  such  residences  in  the  near  neighbourhood  of  the 
plaintiff,  one  of  these  properties  being  farther  west  and  at  a 
greater  distance  from  the  refinery  than  the  property  of  the 
plaintiff,  gave  evidence  that  they  had  experienced  an  offensive 
odour  on  many  occasions  on  their  respective  properties  during 
the  same  period  and  under  the  same  conditions  of  wind  and 
weather  as  that  stated  by  the  plaintiff,  this  odour  being  de- 
scribed by  them  in  much  the  same  terms  as  those  used  by  the 
plaintiff,  and  which  they  say  caused  them  much  annoyance  and 
discomfort. 
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As  to  the  further  issue  whether  the  odour  in  question  origin- 
ated in,  and  emanated  from,  the  defendants’  refinery,  the  plain- 
tiff states  that  the  odour  was  noticed  in  the  summer  of  1934  to 
a slight  degree,  and  that  it  became  more  perceptible  in  the  fall 
of  1934.  It  was  in  the  year  1933  that  the  refinery  commenced 
to  operate.  Before  the  year  1934  the  plaintiff  stated  the  opera- 
tion of  the  refinery  caused  no  ground  for  complaint. 

Edward  Newell,  who  has  an  estate  some  1,500  to  2,000  feet 
distant  from  the  refinery,  wrote  to  the  defendant  Lloyd  Refineries 
Ltd.,  on  several  occasions  in  1936,  complaining  of  a very  offensive 
smell  which  he  claimed  came  from  the  defendants’  refinery  and 
which  he  had  not  noticed  prior  to  the  year  1936.  He  testified 
that  in  answer  to  the  complaints  made  by  him  he  was  told  by 
Mr.  L.  D.  Lloyd,  president  of  the  Lloyd  Refineries  Ltd.,  that 
with  additional  equipment,  the  company  could  eliminate  this 
odour.  This  evidence  was  not  contradicted.  According  to  this 
witness,  the  smell  objected  to  invaded  his  property  when  a south- 
east wind  was  blowing,  and,  to  a higher  degree,  when  there  was 
also  humidity  in  the  atmosphere.  In  my  view  Mr.  Newell  exag- 
gerated the  ill  effects  caused  by  this  odour  to  himself  and  to 
those  with  him  at  his  residence,  but  disregarding  such  state- 
ments, his  evidence  as  to  the  presence  of  ill-smelling  gases  or 
fumes  is  similar  to  that  of  his  neighbours. 

Many  persons  living  in  various  parts  of  the  Village  of  Port 
Credit  were  called  by  the  defendants  on  the  question  whether 
a smell  or  odour  emanated  from  the  defendants’  refinery.  A 
number  of  such  witnesses  said  that  they  noticed  an  odour  or 
smell  from  the  refinery  at  times,  the  odour  being  described  by 
one  of  these  witnesses  as  “an  unpleasant  smell”. 

Robert  C.  Hearn,  one  of  these  witnesses,  said  there  was  what 
he  described  as  a “heavy”  smell,  in  the  spring  of  1938,  which  he 
considered  was  caused  by  a breakdown  at  the  refinery.  Others 
of  the  witnesses  for  the  defendants  had  never  noticed  any  smell 
or  odour  and  several  had  become  accustomed  to  the  odour.  One 
of  these  witnesses,  William  Bench,  said:  “I  do  not  notice  a smell 
now;  you  get  so  you  do  not  smell  it  at  all”. 

I can  well  conceive  that  one  of  the  witnesses  who  gave 
evidence  had  detected  no  odour  such  as  is  claimed  comes  from 
this  refinery,  as  she  said  there  was,  what  she  called  a “skunk 
yard”,  situated  immediately  adjoining  her  residence,  and  she 
was  accustomed  to  smells  of  all  kinds. 
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Very  considerable  evidence  was  given  of  a technical 
nature,  which  involved  a description  of  the  various  apparatus 
used,  and  the  processes  to  which  the  crude  oil  is  subjected  in  the 
refinery.  Certain  gases  are  evolved  which,  if  they  escape  into  the 
air,  produce  a disagreeable  smell  similar  to  that  described  by  a 
number  of  witnesses.  When  a crude  oil,  having  a comparatively 
high  content  of  sulphur,  called  a “sour”  crude,  is  used  as  the 
raw  material  in  the  refining  process,  evil-smelling  gases  are  pro- 
duced in  greater  quantity  than  when  a “sweet”  crude,  containing 
less  sulphur,  is  refined.  The  evidence  of  Mr.  F.  K.  Davis,  the 
manager  of  the  defendant  Good  Rich  Refining  Co.  Ltd.,  was  to 
the  effect  that  the  crude  oil  used  in  the,^refinery  in  the  years  1937 
and  1938  would  be  considered  a sweet  crude,  according  to  the 
analysis  of  sulphur  content  furnished  by  the  parties  from  whom 
the  refinery  purchased  this  oil.  The  crude  oil  received  at  the 
refinery  is  not  tested  by  the  defendant  to  determine  its  sulphur 
content.  Mr.  Davis  said  that  in  1936  some  sour  crude  oil  was 
used,  but  the  use  of  this  oil  has  since  been  abandoned. 

Apparently  most  of  the  foul-smelling  gases  are  given  off  when 
the  crude  oil  is  subjected  to  a high  temperature  in  what  is 
called  the  “cracking”  plant,  but  it  was  said  on  behalf  of  the 
defendants  that  these  gases,  except  in  extremely  small  quantities, 
do  not  escape  into  the  air.  According  to  tests  made  by,  and  on 
behalf  of  the  defendants,  these  evil-smelling  gases  could  not  be 
detected  except  within  a very  short  range  of  the  various  appara- 
tus and  tanks  of  the  company. 

It  was  stated  by  Mr.  George  Burrell,  a chemical  engineer 
from  the  United  States,  whose  experience  has  been  in  connection 
with  oil  refineries,  and  who  gave  evidence  for  the  defendant 
company,  that  sulphur  dioxide  gases  would  be  emitted  from  the 
chimney  stacks  of  the  refinery,  but  would  quickly  dissipate  in 
the  atmosphere.  He  said  that  he  found  certain  gases  present 
at  the  refinery  which,  if  in  large  enough  quantities,  would  be 
classified  as  noxious  and  be  said  to  have  a garlic  odour.  Accord- 
ing to  Mr.  Burrell  he  could  detect  at  a distance  of  300  feet,  an  oily 
and  gassy  odour  coming  from  the  refining  plant,  but  at  no 
farther  distance. 

Somewhat  lengthy  evidence  was  given  respecting  odours  aris- 
ing from  an  abandoned  pit  formerly  used  in  the  making  of  brick, 
situated  between  the  plaintiff’s  property  and  the  refinery,  a part 
of  which  contains  water  while  another  part  consists  of  a marsh. 
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in  which  a certain  quantity  of  waste  oily  matter  had  been 
deposited  by  the  defendant  company  in  the  year  1936,  and 
into  which  waste  water  from  certain  of  the  refining  units  is 
allowed  to  drain.  In  this  water  a certain  amount  of  ammonium 
sulphide,  an  unpleasant  smelling  compound,  is  dissolved.  A 
qualitative  analysis  of  the  oil  deposit  or  emulsion  found  in  this 
pit  shows  it  to  contain  sulphur.  It  is  admitted  that  some  of 
this  oil  is  spread  over  part  of  the  surface  of  the  water  which 
covers  a portion  of  this  excavation.  Evidence  was  given  on  behalf 
of  the  plaintiff  that  a strong  odour  arising  from  this  pit  was 
perceptible  when  a short  distance  away  from  it.  Mr.  Burrell 
was  of  the  opinion  that  any  odour  noticeable  at  this  pit  would 
extend  only  a short  distance  from  it. 

It  is  contended  by  the  defendants  that  the  odours  com- 
plained of  arise  from  sewage. 

The  disposal  of  the  sewage  in  the  Village  of  Port  Credit  is 
by  the  method  of  septic  tanks.  John  Lalato,  a witness  for  the 
defendants,  who  has  been  a contractor  in  Port  Credit  in  the 
business  of  constructing  septic  tanks  for  the  past  twenty  years, 
stated  he  did  not  know  of  any  place  where  septic  tank  smells 
are  noticeable  except  in  one  instance  where  the  tile  pipes  leading 
from  a septic  tank  are  near  the  lake  shore  and  a six-inch  pipe 
empties  on  to  the  beach.  Apart  from  this  testimony  there  is 
no  evidence  that  disagreeable  odours  are  given  off  by  these 
septic  tanks. 

There  is  evidence  also  of  a drain  or  ditch,  apparently  dry 
for  the  most  part  in  the  summer,  running  down  Maple  Avenue 
to  the  lake  shore,  from  which  there  has  been  noticed  a smell 
of  sewage  by  several  witnesses.  The  termination  of  this  ditch 
would  be  approximately  600  feet  from  the  nearest  boundary  of 
the  Godfrey  property,  according  to  the  scale  of  the  map  or  plan 
(exhibit  22).  A camp  occupied  by  a number  of  boys  was  located 
close  to  the  lake  shore  at  the  foot  of  Maple  Avenue  for  ten 
days  during  the  summers  of  1936  and  1937,  and  there  is  evidence 
that  the  boys  swam  in  the  lake  in  front  of  the  camp.  I am  of 
the  opinion  that  during  these  summers,  any  odour  of  sewage 
emanating  from  this  ditch  could  not  have  been  objectionable  to 
any  considerable  extent. 

I cannot  conclude  that  any  smell  of  sewage  which  arose  from 
the  outlet  of  the  septic  tank  referred  to  by  John  Lalato,  or  from 
this  ditch  or  its  discharge  into  the  lake,  could  produce  the  odours 
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which  are  the  subject  of  complaint  by  the  plaintiff  in  this  action 
in  the  quantity  complained  of,  or  that  such  smell  of  sewage 
as  may  have  existed  could  have  such  a wide  area  of  diffusion. 

The  record  kept  by  the  plaintiff  during  the  spring  and 
summer  of  1938  of  the  occasions  upon  which  she  says  the 
odours  were  especially  objectionable  upon  her  property  sets 
out  that  on  many  of  such  occasions  the  wind  was  blowing  from 
the  refinery,  and  the  evidence  of  the  other  witnesses  who  testi- 
fied on  behalf  of  the  plaintiff  mentioned  this  circumstance  also. 
The  official  record  of  the  direction  of  the  wind  during  the  spring, 
summer  and  fall  of  1938  made  at  the  Meteorological  Station  at 
Hanlan’s  Point  in  Toronto,  shows  that  upon  those  occasions 
when  the  plaintiff  had  noted  the  wind  was  from  the  direction 
of  the  refinery,  it  was  blowing  in  Toronto  in  some  other,  or  in 
an  opposite  direction.  This  evidence  was  qualified,  however,  by 
the  statement  of  Mr.  Murray  Monsinger,  the  official  who  pro- 
duced these  records,  that  it  would  not  necessarily  follow  that 
the  observations  made  in  Toronto  would  apply  at  the  same 
time  to  the  direction  in  which  the  wind  would  be  blowing  at 
Port  Credit,  and  that  on  some  occasions  the  observations  might, 
as  he  puts  it,  be  vastly  different.  Stronger  winds  would  tend 
to  be  similar,  lighter  winds  would  be  infinitely  more  variable  and 
winds  near  the  surface  are  apt  to  be  deflected  by  topographical 
features. 

I cannot  come  to  any  other  conclusion  upon  a review  of  the 
whole  of  the  evidence,  but  that  the  odours  complained  of  by 
the  plaintiff  are  caused  by  the  oil  refining  operations  carried 
on  by  the  defendants.  It  is  true  that  such  tests  as  were  made 
by  the  defendants  in  an  endeavour  to  ascertain  whether  noxious 
or  evil-smelling  gases  were  escaping  from  the  refinery  did  not 
detect  the  escape  of  such  gases  except  at  an  extremely  short  dis- 
tance from  the  various  tanks  and  apparatus  in  use,  and  it  is 
mere  speculation  to  say  that  this  circumstance  may  have  been 
the  result  of  certain  conditions  present  at  the  time  these  tests 
were  made,  either  in  the  quality  of  the  crude  oil,  or  otherwise, 
but  disregarding  for  the  moment  the  evidence  given  in  support 
of  the  plaintiff’s  claim,  there  is  the  considerable  volume  of  evi- 
dence from  the  defendants’  witnesses  who  have  testified  that  they 
have  at  one  time  or  another  experienced  a smell  or  odour,  several 
of  them  describing  it  as  an  unpleasant  or  disagreeable  smell, 
which  they  said  came  from  this  refinery.  Mr.  Burrell,  the  ex- 
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pert  whose  evidence  has  been  referred  to,  said  that  he  could 
advance  no  explanation  as  to  why  this  should  be  so. 

Consideration  must  now  be  given  to  the  allegation  of  the 
plaintiff  that  objectionable  oily  and  dirty  matter  is  present  upon 
the  water  of  the  lake  adjacent  to,  and  upon  the  beach,  fronting 
the  plaintiff’s  property,  which  renders  the  beach  and  water  unfit 
for  bathing. 

From  the  evidence  of  the  plaintiff  and  members  of  her  family 
and  from  the  evidence  of  certain  of  those  who  own  or  who  have 
occupied  properties  in  the  neighbourhood  fronting  on  Lake  On- 
tario, I have  concluded  that  there  does  exist  this  condition,  but 
in  my  view,  the  plaintiff,  upon  whom  the  onus  rests,  has  not 
proved  that  this  condition  was  caused  by  the  defendants. 

Large  patches  of  oil  mixed  with  soot  have  been  seen  some 
distance  out  on  the  waters  of  the  lake  in  front  of  the  plaintiff’s 
property,  and  these  patches  of  oil,  at  times,  apparently  reach 
to  the  point  on  the  shore  line  between  the  plaintiff’s  grounds  and 
the  refinery,  beyond  which  it  is  not  possible  to  see  from  the 
plaintiff’s  land.  An  analysis  of  a sample  of  one  of  these  floating 
patches  shows  it  to  be  composed  of  a considerable  quantity  of 
carbon  or  soot  and  a small  proportion  of  oil.  The  defendants  say 
that  there  is  no  leakage  into  the  lake  from  the  pipes  which 
conduct  the  crude  oil  from  the  oil  tankers  or  barges  to  their 
storage  tanks  or  from  the  tanks  or  refinery,  except  that  on  one 
or  two  occasions  oil  and  gasoline  from  leaking  tubes  in  the  plant 
found  their  way  into  water  which  is  discharged  through  a ditch 
into  the  lake,  but  this  condition  lasted  only  for  a very  short 
time.  This  testimony  is  not  contradicted.  Nor  is  there  evidence 
that  soot  from  the  refinery  is  deposited  upon  the  waters  of  the 
lake. 

Evidence  was  given  that  the  water  in  the  pit  or  excavation, 
already  mentioned  as  having  oil  on  its  surface,  drains  in  some 
measure  into  the  shale  upon  the  shore  of  the  lake,  and  it  is 
suggested  on  behalf  of  the  plaintiff  that  this  water  carries  over 
a certain  amount  of  oil  which  reaches  the  lake.  There  is  evi- 
dence that  something  which  appears  to  be  oily  matter  is  to  be 
found  on  pieces  of  shale  forming  the  beach  immediately  adjacent 
to  the  lake,  but  there  is  no  evidence  of  oil  from  this  source  actu- 
ally reaching  the  lake.  Furthermore,  I cannot  conclude  that, 
even  if  some  of  the  oil  in  this  pit  should  reach  the  lake,  it  would 
be  in  sufficient  quantity  to  form  patches  floating  on  the  lake  of 
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the  size  described  by  the  plaintiff,  or  that  it  would  render  the 
shores  objectionable  to  the  extent  described  by  the  plaintiff  and 
other  witnesses. 

There  is  evidence  that  oil  is  ejected  from  steamers  passing 
on  the  lake  opposite  this  shore  and  that  ashes  from  steamers 
are  dumped  in  considerable  quantities  into  the  lake.  There  is 
also  evidence  that  it  is  not  an  uncommon  circumstance  to  run 
across  patches  of  soot  on  the  surface  of  the  waters  of  the  lake 
as  far  out  as  ten  miles  from  the  shore.  Many  persons  swim  at 
the  mouth  of  the  Credit  River,  which  however  is  to  the  east  of 
the  refinery,  and  also  the  lake  between  the  refinery  and  the 
plaintiff’s  property  is  used  at  certain  places  for  swimming. 

This  particular  complaint  of  the  plaintiff  must  be  held  not 
to  have  been  proved. 

A further  issue  to  be  considered  is  the  complaint  of  the 
plaintiff  that  loud  and  objectionable  noises  are  caused  by  the 
operation  of  the  refinery,  thereby  diminishing  the  enjoyment  and 
comfort  to  which  she  is  entitled  in  the  use,  occupation  and 
enjoyment  of  her  property.  These  noises  are  described  as  a 
clanking  noise  and  a shrill,  penetrating,  whirring  noise.  I think 
the  clanking  noise  was  caused  by  a pump  used  in  the  unloading 
of  the  crude  oil,  and  the  defendants’  manager  states  a muffler 
has  been  placed  on  the  exhaust  pipe  of  this  pump.  The  shrill, 
whirring  noise  is  produced  by  the  operation  of  turbining  carried 
on  when  it  becomes  necessary  to  clean  out  the  tubes  in  the 
cracking  unit  of  the  refinery. 

As  a result  of  the  judgment  delivered  in  January,  1937,  in 
the  action  of  Huston  v.  Lloyd  Refineries  Ltd.,  one  of  the  present 
defendants,  [1937]  O.W.N.  53,  in  which  the  operation  of  the 
refinery  in  question  in  the  present  action  was  in  issue,  this 
turbining  work  was  restricted  to  the  hours  between  seven  o’clock 
in  the  morning  and  eight  o’clock  in  the  evening.  According  to 
the  evidence  of  Mr.  Davis,  the  manager  of  the  refinery,  the  total 
number  of  days  during  which  turbining  was  carried  on  in  a 
period  of  seven  months  in  1938,  commencing  in  April,  was  twenty, 
and  for  eighty-one  consecutive  days  no  turbining  was  done. 
While  this  operation  is  carried  on  a disagreeable  sound  is  pro- 
duced but  it  occurs  now  at  such  infrequent  intervals  that  I con- 
sider the  restriction  already  placed  on  the  defendants  by  the 
judgment  referred  to  is  a sufficient  remedy  in  satisfaction  of 
this  part  of  the  plaintiff’s  claim. 
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The  plaintiff  claims  that  special  damage  was  caused  to  her 
property  through  the  operations  of  the  defendants’  refinery,  in 
that  the  value  of  her  property  has  been  depreciated.  Consider- 
able evidence  was  given  to  establish  the  present  market  value 
of  the  plaintiff’s  estate  and  to  show  that  it  had  depreciated  in 
value  because  of  the  existence  of,  and  the  operation  of,  the 
defendants’  refinery.  Mr.  Tilley  objected  to  this  evidence  being 
accepted  on  the  ground  that  it  was  not  relevant  to  the  issues 
raised  in  the  present  action.  I allowed  the  evidence  to  be  given 
subject  to  this  objection,  and  I have  concluded  that  his  objection 
was  well  founded. 

In  Butt  V.  City  of  Oshawa  (1926),  59  O.L.R.  520,  in  the 
Court  of  Appeal,  it  was  held  that  as  no  attempt  to  sell  the  prop- 
erty in  question  had  been  proved  abortive  by  reason  of  the 
nuisance,  evidence  of  diminution  in  the  saleable  value  would  not 
be  allowed.  Middleton  J.A.  in  his  judgment  in  this  case  said,  at 
p.  522: 

‘Tt  has  always  been  law  that  special  damages  to  be  recovered 
must  be  both  pleaded  and  proved.  Here  they  have  been  neither 
pleaded  nor  proved,  so  that  the  plaintiffs  can  recover  nothing 
beyond  what  may  be  allowed  under  the  general  claim  for 
damages.” 

The  learned  Justice  in  Appeal  referred  to  the  statement  of 
the  law  to  be  found  in  10  Halsbury’s  Laws  of  England,  1st  ed., 
p.  341,  and  reference  was  also  made  to  the  judgment  of  Sir 
Glenholme  Falconbridge  C.J.K.B.  in  Danforth  Glebe  Estates  Ltd. 
v.  Harris  d Co.  (1918),  15  O.W.N.  21,  where  it  was  held  that 
proof  of  special  damages  might  be  given  where  it  was  shown  that 
there  was  an  actual  loss  of  a specific  sale. 

Although  special  damage  is  alleged  in  the  case  at  bar  there 
is  no  evidence  of  an  attempt  on  the  part  of  the  plaintiff  to  sell 
her  land.  In  fact  Mrs.  Godfrey  said  she  had  never  offered  her 
property  for  sale. 

On  the  authority  of  the  judgment  in  Butt  v.  City  of  Oshawa, 
I cannot  do  otherwise  than  hold  that  special  damage  based  on 
a diminution  of  the  saleable  value  of  the  plaintiff’s  property 
cannot  be  considered.  No  actual  damage  to  the  property  in 
question  has  been  proved. 

In  the  judgment  in  Huston  v.  Lloyd  Refineries  Ltd.,  [1937] 
O.W.N.  53,  damages  were  allowed  to  the  plaintiff  for  deprecia- 
tion in  the  value  of  the  plaintiff’s  property  due  to  the  operation 
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of  the  refinery.  This  judgment  was  upheld  by  the  Court  of 
Appeal,  but  written  reasons  for  the  judgment  in  the  latter  Court 
were  not  delivered.  I assume  that  either  there  was  evidence  in 
that  action  of  actual  loss  of  a specific  sale  of  the  plaintiff’s  prop- 
erty or  that  objection  to  an  award  of  damages  based  on  the  de- 
preciated value  of  the  plaintiff’s  land  was  not  made  nor  argued, 
either  before  the  trial  Judge  or  in  the  Court  of  Appeal. 

It  was  contended  on  behalf  of  the  defendants  that  the  dis- 
trict in  which  the  plaintiff’s  property  is  situated  is  of  a manu- 
facturing character,  and  that  the  principle  laid  down  in  the 
leading  case  of  St.  Helen’s  Smelting  Co.  v.  Tipping  (1865),  11 
H.L.  Cas.  642,  must  be  applied,  namely,  that  with  reference  to 
a nuisance  brought  with  respect  to  an  act  producing  personal 
discomfort,  a person  must,  in  the  interest  of  the  public  gen- 
erally, submit  to  the  discomfort  of  the  circumstances  of  the  place 
and  the  trades  carried  on  around  him.  The  Lord  Chancellor, 
Lord  Westbury,  said  at  p.  650 : 

“If  a man  lives  in  a town,  it  is  necessary  that  he  should 
subject  himself  to  the  consequences  of  those  operations  of  trade 
which  may  be  carried  on  in  his  immediate  locality,  which  are 
actually  necessary  for  trade  and  commerce,  and  also  for  the 
enjoyment  of  property,  and  for  the  benefit  of  the  inhabitants 
of  the  town  and  of  the  public  at  large.” 

In  that  case  the  whole  neighbourhood  was  more  or  less  de- 
voted to  manufacturing  purposes. 

In  the  Supreme  Court  of  Canada,  the  general  principle  is  dis- 
cussed in  Drysdale  v.  Dugas  (1896) , 26  S.C.R.  20. 

In  Oakley  v.  Webb  (1916),  38  O.L.R.  151,  in  the  Court  of 
Appeal,  this  question  of  the  nature  or  character  of  the  neighbour- 
hood is  considered,  and  in  Appleby  v.  Erie  Tobacco  Co.  (1910), 
22  O.L.R.  533,  in  the  judgment  of  a Divisional  Court,  it  was  said 
(p.  536),  following  the  judgments  in  England,  that  an  arbitrary 
standard  cannot  be  set  up  which  is  applicable  to  all  localities. 
“There  is  a local  standard  applicable  in  each  particular  district, 
but,  though  the  local  standard  may  be  higher  in  some  districts 
than  in  others,  yet  the  question  in  each  case  ultimately  reduces 
itself  to  the  fact  of  nuisance  or  no  nuisance,  having  regard  to 
all  the  surrounding  circumstances.”  Reference  is  made  in  Oakley 
V.  Webb  and  in  the  Appleby  case  [supra']  to  Rushmer  v.  Polsue 
d Alfleri,  Ltd.,  [1906]  1 Ch.  234,  [1907]  A.C.  121,  where  the 
principle  was  applied  to  the  case  of  a printing  office  established 
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in  a neighbourhood  devoted  to  printing,  next  door  to  the  plain- 
tiffs residence  and  which  rendered  sleep  impossible.  Cozens- 
Hardy  L.J.  at  p.  250  ( [1906]  1 Ch.)  in  the  Rushmer  case,  said: 

“A  resident  in  such  a neighbourhood  must  put  up  with  a 
certain  amount  of  noise.  The  standard  of  comfort  differs  accord- 
ing to  the  situation  of  the  property  and  the  class  of  people  who 
inhabit  it.  . . . But  whatever  the  standard  of  comfort  in  a 
particular  district  may  be,  I think  the  addition  of  a fresh  noise 
caused  by  the  defendant’s  works  may  be  so  substantial  as  to 
cause  a legal  nuisance.” 

I cannot  hold  with  the  argument  advanced  on  behalf  of  the 
defendants  that  the  plaintiffs  property  is  situated  in  a manu- 
facturing district,  or  that  the  standard  of  comfort  applicable 
to  such  district  would  in  any  degree  apply  with  respect  to  the 
neighbourhood  in  which  the  plaintiffs  property  is  situated. 

Mr.  J.  A.  McMillen,  a real  estate  agent  who  makes  a specialty 
of  selling  and  placing  a value  upon  country  residences  and 
estates,  gave  evidence  on  behalf  of  the  defendants  in  which 
he  described  the  district  along  the  lake  shore  from  Toronto  to 
a considerable  distance  west  of  Port  Credit.  At  New  Toronto 
there  is  situated  the  Goodyear  Rubber  Co.  factory,  five  or  six 
miles  east  of  Port  Credit.  The  next  manufacturing  industry  to 
the  west,  is  the  St.  Lawrence  Starch  Co.  factory  at  Port  Credit 
on  the  east  side  of  the  Credit  River,  and  a very  considerable 
distance  from  the  plaintiff’s  residence.  There  is  then  the  defen- 
dants’ oil  refinery  and  a vacant  brick-yard  in  which  operations 
have  not  been  carried  on  for  some  years.  Immediately  further 
to  the  west  there  is  a mixed  residential  and  retail  district  and 
adjoining  this  to  the  west,  a district  in  which  the  plaintiffs  prop- 
erty is  situated,  consisting  of  a number  of  substantial  and  attrac- 
tive properties  and  homes  such  as  the  plaintiffs.  Proceeding 
farther  west  is  located  Lome  Park  and  other  summer  homes 
and  farm  lands. 

The  plaintiffs  house  and  land  is  not  situated  in  a district 
which,  in  its  character  and  general  use,  is  one  devoted  to  manu- 
facturing industries,  nor  is  it  placed  so  near  to  a manufacturing 
industry  that  it  can  be  considered  in  the  same  class  or  character 
as  would  be  buildings  or  land  in  the  immediate  vicinity  of  such 
industry.  The  character  of  the  neighbourhood  in  which  the 
plaintiff’s  property  is  located  is  that  of  an  attractive  residential 
district. 
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The  remedy  which  would,  in  justice  to  all  the  circumstances, 
be  proper  to  award  to  the  plaintiff,  is  to  be  considered. 

It  is  true  that  although  the  defendant  Lloyd  Refineries  Ltd. 
have  invested  a considerable  sum  of  money  in  the  refinery,  that 
company  chose  to  place  their  refinery  in  proximity  to  a resi- 
dential district  such  as  has  been  described,  and  the  defendant 
Good  Rich  Refining  Co.  Ltd.  saw  fit  to  lease  and  operate  the  re- 
finery although  so  situated.  The  Lloyd  Company  had  know- 
ledge of  the  fact  that  there  were  persons  in  the  neighbourhood 
who  anticipated  that  the  erection  and  operation  of  an  oil  refinery 
upon  the  site  it  now  occupies,  might  give  rise  to  a nuisance  and 
the  Lloyd  Company  was  told  that  it  would  be  held  answerable  in 
the  event  of  the  operations  intended  to  be  carried  on  becoming  a 
nuisance  to  those  in  the  vicinity. 

In  Appleby  v.  Erie  Tobacco  Co.  (1910),  22  O.L.R.  533,  a 
case  similar  in  some  respects  to  the  present  one  in  that  a nauseat- 
ing smell  or  odour  constituted  the  nuisance  complained  of,  an 
injunction  was  awarded  to  the  plaintiff  restraining  the  defendants 
from  so  operating  their  tobacco  factory  as  to  cause  a nuisance 
to  the  plaintiff  by  reason  of  the  offensive  odours  arising  from 
the  manufacture  of  the  tobacco.  In  the  Appleby  case  it  was 
held  that,  with  respect  to  a nuisance  interfering  with  the  com- 
fort and  enjoyment  of  property,  an  injunction  may  well  be 
awarded  as  damages  cannot  be  an  adequate  remedy.  The  judg- 
ments in  Jones  v.  Chappell  (1875),  L.R.  20  Eq.  539,  and  in 
Shelf er  v.  City  of  London  Electric  Lighting  Co.,  [1925]  1 Ch. 
287,  were  cited  as  authority  for  this  principle.  This  question 
was  also  considered  by  the  Supreme  Court  of  Canada,  in  Canada 
Paper  Co.  v.  Brown  (1922) , 63  S.C.R.  243. 

The  evidence  given  by  Mr.  Davis,  the  defendants’  manager  is 
that  the  equipment,  apparatus  and  machinery  of  the  refinery,  is 
of  the  most  modern  kind  and  that  the  cracking  unit,  when  it 
was  put  into  operation  two  years  ago,  then  conformed  with  the 
highest  type  of  engineering  knowledge  respecting  such  apparatus. 

In  Canada  Paper  Co.  v.  Brown  [supra],  where  offensive 
odours  and  fumes  emitted  by  a pulp  mill  were  the  cause  of 
complaint.  Duff  J.  (now  C.J.)  stated  that,  in  considering  the 
question  whether  the  plaintiff  should  be  awarded  an  injunc- 
tion, such  remedy  would  not  be  granted  where  having  regard 
to  all  the  circumstances  it  would  be  unjust,  and  he  said  (p. 
252),  that  the  disparity  between  the  advantage  to  the  plain- 
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tiff  to  be  gained  by  the  granting  of  an  injunction  and  the  incon- 
venience and  disadvantage  which  the  defendant  and  others  would 
suffer  in  consequence  thereof  might  be  sufficient  ground  for 
refusing  an  injunction.  In  that  case  an  injunction  was  granted 
but  it  was  said  that  the  process  complained  of  was  not  an  essen- 
tial to  the  defendants’  continuing  a large  part  of  their  manufac- 
turing operations  as  formerly  in  the  place  where  they  were 
located,  and,  as  was  said  by  Idington  J.  (p.  251),  science  may 
discover  some  device  by  the  use  of  which  the  odours  complained 
of  as  arising  from  the  use  of  sulphates  may  be  eliminated. 

It  is  to  be  noted  in  the  case  at  bar,  that  in  1934  and  1935, 
before  the  cracking  unit  was  installed,  the  plaintiff  does  not 
stress  the  presence  of  objectionable  odours,  and  in  the  year 
1937  they  were  not  noticed,  according  to  her  evidence  and 
that  of  others  of  her  family,  to  the  same  extent  as  in  1936  and 
1938.  It  was  in  these  two  years  that  the  odours  were  especially 
objectionable.  Apparently  the  defendants  were  able  to  conduct 
their  refinery  in  1937,  even  after  the  cracking  unit  was  put  into 
operation,  in  a way  which  eliminated  to  a considerable  degree 
the  escape  of  evil-smelling  gases  and  fumes.  Such  being  the 
case,  I think  it  reasonable  to  infer  that  the  refining  operations 
may  be  capable  of  being  carried  on  in  such  manner  that  they 
will  not  cause  a nuisance. 

Weighing  all  of  the  circumstances,  I have  concluded  that  the 
remedy  of  injunction  should  be  granted  to  the  plaintiff. 

An  injunction  is  granted  to  the  plaintiff  restraining  the  de- 
fendants from  so  operating  the  refinery  in  question  as  to  cause 
a nuisance  to  the  plaintiff  by  reason  of  offensive  odours  arising 
from  the  refining  operations  carried  on  by  the  defendant  Good 
Rich  Refining  Co.  Ltd. 

The  plaintiff  is  entitled  to  the  costs  of  the  action. 


Judgment  accordingly. 
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[MAKINS  J.] 

Sauriol  v*  Summers, 

Negligence  — Contribution  between  joint  tortfeasors  — The  Negligence 
Act,  R.S.O.  1937,  ch.  115,  sec.  2 — Practice — Applicability  of  third 
party  procedure  to  claims  for  contribution  or  indemnification  under 
the  Act. 

The  third  party  procedure  set  out  in  Consolidated  Rules  165  to  171  is 
not  applicable  to  the  claim  of  a defendant  in  a negligence  action 
against  another  person  for  contribution  or  indemnification  pursuant 
to  the  provisions  of  The  Negligence  Act,  R.S.O.  1937,  ch.  115. 

An  appeal  by  Shell  Oil  Co.  Ltd.,  third  party,  from  an  order  of 
The  Master  dismissing  an  application  by  the  appellant  for  an 
order  striking  out  the  third  party  proceedings. 

The  appeal  was  heard  by  Makins  J.  in  Chambers  at  Toronto. 
T.  N.  Phelan,  K.C.,  for  the  third  party,  appellant. 

J.  L.  G.  Keogh,  for  the  defendant,  respondent. 

February  7th,  1939.  Makins  J.: — On  the  1st  April,  1937,  the 
plaintiff  was  injured  in  a motor  accident  in  which  three  cal's 
were  involved,  that  of  the  plaintiff,  the  defendant  and  the  Shell 
Oil  truck.  On  the  9th  November,  1937,  The  Shell  Oil  Co.  settled 
directly  with  the  plaintiff  by  paying  him  $8,000.00  damages,  and 
obtained  an  absolute  release.  On  the  29th  March,  1938,  the 
plaintiff  commenced  action  for  damages  against  the  defendant. 
This  was  just  two  days  before  the  year  after  the  accident  ex- 
pired and  on  the  20th  September  following,  the  third  party 
proceedings  making  The  Shell  Oil  Co.  a third  party  were  taken. 

The  proposed  third  party  now  moves  to  strike  out  third  party 
proceedings  as  not  being  proper  proceedings  under  The  Negli- 
gence Act,  R.S.O.  1937,  ch.  115.  Section  2(1)  says  that  “ . . . 
where  two  or  more  persons  are  found  at  fault  or  negligent,  they 
shall  be  jointly  and  severally  liable  to  the  person  suffering  loss 
or  damage  for  such  fault  or  negligence,  but  as  between  them- 
selves, in  the  absence  of  any  contract  express  or  implied,  each 
shall  be  liable  to  make  contribution  and  indemnify  each  other 
in  the  degree  in  which  they  are  respectively  found  to  be  at  fault 
or  negligent.” 

Here  the  third  party  cannot  be  jointly  and  severally  liable  to 
the  person  suffering  loss,  because  he  holds  that  person’s  abso- 
lute release,  and,  secondly,  third  party  procedure  does  not  lend 
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itself  to  contribution  as  between  the  defendant  and  the  third 
party.  Defendant’s  claim  is  for  relief  over  as  against  third  party 
or  that  the  third  party  shall  fully  indemnify  the  defendant  for 
such  entire  damages  as  he  shall  be  held  liable  to  pay  the  plaintiff. 
It  is  true,  as  argued  by  counsel  for  third  party,  that  the  plaintiff’s 
damages  must  be  reduced  by  the  $8,000.00  already  paid  but  the 
third  party  may  very  well  find  himself  having  to  pay  the  entire 
damages  sustained  by  the  plaintiff.  Suppose  after  crediting  the 
$8,000.00  on  plaintiff’s  damages  the  learned  trial  Judge  should 
find  plaintiff  entitled  to  another  $10,000.00,  in  all  $18,000.00, 
judgment  would  be  given  in  plaintiff’s  favour  for  $10,000.00 
against  the  defendant  and  judgment  would  be  given  in  defen- 
dant’s favour  against  the  third  party  for  $10,000.00,  so  that  the 
whole  load  of  plaintiff’s  damages  would  fall  on  the  third  party. 

I have  read  the  cases  cited  and  others:  Cleave  v.  Calnan, 
[1938]  O.W.N.  38;  Cameron  v.  Murray,  [1931]  O.R.  83;  Mara  v. 
Hartley,  [1931]  O.R.  69  among  others. 

I cannot  however  look  on  Mara  v.  Hartley  as  deciding  that 
third  party  procedure  is  proper  under  The  Negligence  Act. 
The  point  did  not  arise  to  be  decided  in  that  case,  and,  while 
Middleton  J.A.  does  go  a certain  way  in  that  direction,  it  is  plain 
that  his  observations  were  dicta  and  not  intended  as  a finding 
of  the  law.  He  says,  at  p.  73,  “It  must  still  be  regarded  as  an 
open  question,  for  it  is  plain  that  the  claim  put  forward  is  not 
open  upon  this  record.” 

The  order  will  go  striking  out  the  third  party  procedure  with 
costs. 


Appeal  allowed. 
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[McFarland  j.] 

Gordon  v.  Imperial  Tobacco  Sales  Co»  of  Canada  Ltd,  et  al. 

Trade — Alleged  unlawful  combination — Action  by  retail  tobacconist  to 
recover  damages  for  injury  to  trade  alleged  to  have  been  caused 
by  unlawful  combination  of  defendants— The  Combines  Investiga- 
tion Act,  R.S.C.  1927,  ch.  26 — Effect  of  Act  on  civil  rights  in  Pro- 
vince— Motive  of  defendants. 

The  Combines  Investigation  Act,  R.S.C.  1927,  ch.  26,  does  not  confer 
a civil  right  of  action  for  damages  upon  a person  or  corporation 
affected  by  the  operation  of  a combine:  Transport  Oil  Ltd.  v.  Imperial 
Oil  Ltd.  and  Cities  Service  Oil  Co.  Ltd.,  [1935]  O.R.  215,  followed. 

At  common  law  a combination  of  two  or  more  persons  for  the  purpose 
of  injuring  a man  in  his  trade  is  unlawful,  and  if  such  a combination 
results  in  damage  to  him  it  is  actionable.  But  if  the  real  purpose 
of  the  combination  is  not  to  injure  another  but  to  forward  or  defend 
the  trade  of  those  who  enter  into  it,  then  no  wrong  is  committed 
and  no  action  will  lie,  although  damage  to  another  ensues.  The 
motive  actuating  the  combination  is  the  determining  consideration 
and  to  be  actionable  the  combination  must  have  acted  wilfully  and 
unduly  for  the  purpose  of  injuring  a man  in  his  trade. 

An  action  to  recover  damages  for  injury  to  trade  alleged  to 
have  been  caused  by  an  unlawful  combination  of  the  defendants. 

The  action  was  tried  by  McFarland  J.,  without  a jury,  at 
Toronto. 

L.  M.  Singer,  K.C.,  for  the  plaintiff. 

I.  F.  Hellmuth,  K.C.,  and  H.  W.  Shapley,  K.C.,  for  the  de- 
fendants Imperial  Tobacco  Sales  Co.  of  Canada  Ltd.  and  Royal 
Canadian  Tobacco  Co.  Ltd. 

D.  L.  McCarthy,  K.C.,  for  the  defendant  Tucketts  Ltd. 

R.  8.  Robertson,  K.C.,  and  W.  W.  Parry,  K.C.,  for  all  other 
defendants. 

February  15th,  1939.  McFarland  J. : — The  plaintiff  is  a 
retail  dealer  in  tobacco  and  kindred  products  carrying  on  busi- 
ness in  the  City  of  Toronto.  The  defendants  Imperial  Tobacco 
Sales  Company  of  Canada,  Limited,  Royal  Canadian  Tobacco 
Company  and  Tucketts  Limited  are  manufacturers  of  cigars, 
cigarettes  and  tobaccos,  or  the  subsidiary  sales  corporations  of 
the  manufacturers  of  these  products.  The  remaining  defendants 
are  jobbers,  selling  to  the  retail  tobacconists,  and  carrying  on 
business  principally  in  the  City  of  Toronto.  The  defendant  Scott 
was  secretary-treasurer  of  an  unincorporated  association  of  job- 
bers known  as  The  Ontario  Wholesale  Tobacco  Distributors’ 
Association. 
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Prior  to  November  17,  1936,  the  plaintiff  obtained  his  sup- 
plies of  cigars,  cigarettes  and  tobaccos  largely  from  the  defen- 
dants Imperial  Tobacco  Sales  Company  of  Canada,  Limited, 
Tucketts  Limited,  Royal  Canadian  Tobacco  Company  and  Morris 
S.  Platt. 

The  association,  through  its  president  and  secretary,  McAulay 
and  the  defendant  Scott,  issued  four  circular  letters  and  dis- 
tributed them  to  the  jobbers  and  manufacturers  of  the  Province 
of  Ontario.  These  letters  read  in  part  as  follows: 

(1)  “November  17,  1936.  According  to  our  information  the 
following  dealers  are  merchandising  in  a manner  contrary  to  the 
policy  of  the  Association.” 

(Among  others)  “Gordon’s  Cigar  Store,  494  Yonge  Street, 
Toronto”  (and  twelve  other  names  and  addresses). 

“Any  further  information  you  may  require  will  be  gladly 
given  on  request.  Should  you  at  a later  date  have  reason  to 
believe  that  any  of  these  dealers  are  merchandising  in  accord- 
ance with  the  Association  policy  we  shall  be  pleased  if  you  will 
advise  us.” 

(2)  “December  5,  1936.  According  to  our  information  the 
following  is  a complete  up-to-date  list  of  dealers  who  are  mer- 
chandising in  a manner  contrary  to  the  policy  of  the  Associa- 
tion.” 

(Among  others)  “Gordon’s  Cigar  Store,  494  Yonge  Street, 
Toronto”  (and  ten  other  names  and  addresses) . 

“Any  further  information  you  may  require  will  be  gladly 
given  on  request.  Should  you  at  a later  date  have  reason  to 
believe  that  any  of  these  dealers  are  merchandising  in  accord- 
ance with  the  Association  policy  we  shall  be  pleased  if  you  will 
advise  us.” 

(3)  “December  12,  1936.  According  to  our  information  the 
following  dealers  are  merchandising  in  a manner  contrary  to 
Price  Maintenance  and  Orderly  Merchandising  Policies.” 

(Among  others)  “Gordon’s  Cigar  Store,  494  Yonge  Street, 
Toronto”  (and  fourteen  other  names  and  addresses). 

“Should  you  at  any  time  have  reason  to  believe  that  ciny  of 
these  dealers  are  conforming  with  Price  Maintenance  and  Or- 
derly Merchandising  Policies,  we  shall  be  pleased  if  you  will 
advise  us.” 
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(4)  “December  19th,  1936.  According  to  our  information, 
the  following  dealers  are  merchandising  in  a manner  contrary 
to  Price  Maintenance  and  Orderly  Merchandising  Policies.” 

(Among  others)  “Gordon’s  Cigar  Store,  494  Yonge  Street, 
Toronto.” 

“Should  you  at  any  time  have  reason  to  believe  that  any  of 
these  dealers  are  conforming  with  Price  Maintenance  and  Or- 
derly Merchandising  Policies,  we  shall  be  pleased  if  you  will 
advise  us.” 

The  evidence  showed  that  after  the  issue  and  distribution  of 
these  circular  letters  the  defendants  (other  than  Scott)  refused 
to  sell  goods  to  the  plaintiff,  and  that  in  order  to  supply  his 
customers  and  keep  his  business  going,  he  was  obliged  to,  or  at 
any  rate  did,  make  some  purchases  from  retailers. 

On  the  7th  January,  1937,  an  injunction  was  granted  by  Mr. 
Justice  Makins  restraining  the  defendants  from  making  or  pub- 
lishing, etc.,  any  “black  list”  or  other  notice  that  the  plaintiff 
was  merchandising  contrary  to  price  maintenance  or  orderly 
merchandising  policies,  and  restraining  them  from  refusing  to 
sell  merchandise  to  the  plaintiff  in  the  ordinary  course  of  busi- 
ness, etc.  This  injunction  is  still  in  force,  so  that  from  the  7th 
January,  1937,  the  plaintiff  has  been  carrying  on  his  business  in 
the  ordinary  way.  He  claims  damages  and  a permanent  in- 
junction. 

It  should,  perhaps,  be  noted  that  the  defendants.  Imperial 
Tobacco  Sales  Company  of  Canada,  Limited,  Royal  Canadian 
Tobacco  Company  and  Tucketts  Limited,  are  in  a somewhat 
different  position  from  the  other  defendants,  because  they  are 
not  members  of  the  association  which  issued  the  circular  letters 
complained  of.  But  the  representative  of  each  of  them  stated 
that  although  they  were  not  members  of  the  association,  they 
“supported  the  policy  of  the  association”.  This  policy  originated 
at  a convention  of  jobbers  held  at  Montreal  on  the  14th  to  the 
18th  September,  1936,  and,  as  far  as  Ontario  is  concerned,  at  a 
meeting  of  the  provincial  association  at  Toronto  on  the  20th 
October,  1936,  to  which  meeting  the  rules  and  regulations  were 
submitted  and  approved,  in  accordance  with  which  a form  of 
agreement  between  jobbers  and  the  association  was  prepared. 
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This  agreement,  which  was  signed  by  all  the  defendant  mem- 
bers of  the  association,  contained  the  following  clauses: 

‘T.  That  he  (the  jobber)  will  sell  tobacco  products  only  to 
the  recognized  retail  trade,  and  only  to  those  in  the  said  trade 
who  are  maintaining  retail  prices  and  carrying  on  orderly  mer- 
chandising. 

“7(d)  Retail  price  cutting  means  the  making  of  a discount, 
allowance  or  rebate  of  any  kind,  and,  without  limiting  the 
generality  of  the  foregoing,  includes  offering  or  promising  any 
inducement  such  as  money,  matches,  coupons,  deals,  free  goods 
of  any  kind,  or  any  present  or  future  bonus  or  discount  that 
might  be  deemed  to  constitute  directly  or  indirectly  a con- 
cession in  retail  prices.” 

By  a resolution  of  the  association  at  a meeting  held  the  20th 
October,  1936,  the  chairman,  who  was  then  Mr.  Blair  McAulay, 
president  of  one  of  the  defendants,  was  authorized  to  take  what- 
ever action  he  thought  necessary  in  case  anyone  caused  “disturb- 
ance in  the  trade”.  It  was  in  pursuance  of  that  resolution  that  the 
circular  letters  complained  of  were  issued,  and  pursuant  to  a 
report  by  the  field  representative  of  the  association  that  the 
plaintiff  was  giving  away  a package  of  matches  with  every 
purchase. 

The  plaintiff  claims  that  the  action  of  the  defendants  was 
contreiry  to  the  provisions  of  The  Combines  Investigation  Act, 
R.S.C.  1927,  ch.  26,  and  also  that  it  was  contrary  to  The  Crimi- 
nal Code,  R.S.C.  1927,  ch.  36,  secs.  496  and  498.  I cannot 
agree  with  his  contention  in  this  respect.  In  my  opinion  the 
principle  is  quite  clearly  established  that  Dominion  legislation 
cannot  trespass  upon  or  create  any  civil  right  in  a province. 

In  particular  it  was  laid  down  in  Transport  Oil  Ltd.  v.  Im- 
perial Oil  Ltd.  and  Cities  Service  Oil  Co.  Ltd.,  [1935]  O.R.  215, 
that  The  Combines  Investigation  Act  does  not  confer  a civil  right 
of  action  for  damages  upon  a person  or  corporation  affected  by 
the  operation  of  a combine.  I quote  from  the  judgment  of 
Middleton  J.A.,  in  that  case,  at  p.  219. 

“When  it  is  remembered  that  we  have  a dual  legislation 
system,  the  Parliament  of  Canada  possessing  exclusive  juris- 
diction over  criminal  law  and  the  Provincial  Legislature  exer- 
cising sole  jurisdiction  over  property  and  civil  rights,  I think 
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it  is  plain  that  the  Parliament  of  Canada  in  passing  this  Act 
intended  it  to  be  an  exercise  by  it  of  the  power  to  legislate  with 
respect  to  crime  and  criminal  law,  and  that  it  did  not  intend  to 
interfere  with  the  Provincial  jurisdiction  over  property  and  civil 
rights.  The  Act  was  attacked  as  being  beyond  the  competence 
of  the  Dominion  Parliament,  but  its  validity  was  upheld  as  an 
exercise  of  the  right  to  deal  with  crime.  See  Proprietary 
Articles  Trade  Association  v.  Attorney -General  for  Canada, 
[1931]  A.C.  310.” 

Speaking  generally  as  to  the  plaintiffs  rights  and  the  defen- 
dants’ liability,  I think  the  principle  has  been  quite  clearly  laid 
down,  and  the  authorities  collected  and  exhaustively  reviewed 
by  Viscount  Cave  L.C.  in  Sorrell  v.  Smith,  [1925]  A.C.  700,  and 
was  expressed  by  him  as  follows,  at  p.  712: 

“ (1.)  A combination  of  two  or  more  persons  wilfully  to  injure 
a man  in  his  trade  is  unlawful  and,  if  it  results  in  damage  to  him, 
is  actionable.  (2.)  If  the  real  purpose  of  the  combination  is, 
not  to  injure  another,  but  to  forward  or  defend  the  trade  of 
those  who  enter  into  it,  then  no  wrong  is  committed  and  no 
action  will  lie,  although  damage  to  another  ensues.” 

It  will  be  noted  that  the  motive  actuating  the  combination  is 
the  determining  consideration,  and  that  the  combination  must 
have  acted  wilfully  and  unduly  for  the  purpose  of  injuring  a man 
in  his  trade. 

Having  adopted  that  principle  as  the  law  governing  the  case 
at  bar,  the  issue  becomes  one  of  fact,  and  on  the  evidence  I can 
find  no  such  sinister  motive  impelling  the  defendants  to  take 
the  action  which  they  did.  It  was  clearly  proven  in  evidence 
that  the  formation  of  the  association  was  for  the  purpose  of 
improving  conditions  in  the  trade,  and  of  having  the  business 
carried  on  in  an  orderly  and  stable  manner,  and  in  pursuance  of 
their  policy  of  “price  maintenance  and  orderly  merchandising 
policies”.  In  this  connection  there  was  direct  evidence  of  a 
situation  which  had  arisen  in  Hamilton,  and  which  had  been 
largely  responsible  for  the  formation  of  the  association  and  the 
adoption  of  its  rules.  In  that  case  the  retail  tobacconists  com- 
menced cutting  prices  and  giving  premiums,  and  the  practice 
developed  to  such  an  extent  that  several  of  them,  having  limited 
resources  behind  them,  were  forced  out  of  business;  and  it  was 
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shown  that  finally  the  retailers  themselves  begged  the  jobbers 
and  the  manufacturers  to  step  in  and  put  an  end  to  the  chaos 
which  prevailed  in  the  business.  The  evidence  showed  also 
that  in  the  case  at  bar  there  were  complaints  from  other  re- 
tailers affected  by  the  plaintiff’s  action.  Incidentally,  there  was 
also  evidence  from  the  plaintiff  himself  that  he  had  heard  of  the 
association  and  of  what  it  was  doing,  and  had  been  warned  by  the 
defendant  Platt  that  his  action  in  giving  premiums  was  contrary' 
to  their  regulations,  but  that  he  “decided  to  go  ahead  and  see  if 
they  could  stop  him  doing  it”.  It  was  also  proven  by  the  evi- 
dence that  there  were  other  jobbers  outside  the  association,  and 
not  supporting  it,  from  whom  he  could  have  obtained  goods,  and 
that  as  a matter  of  fact  during  the  time  when  he  was  being 
refused  sales  by  the  defendants  he  was  purchasing  supplies  at 
regular  jobber’s  prices  from  these  other  dealers. 

On  all  the  evidence  I can  come  to  no  other  conclusion  than 
that  the  plaintiff  has  entirely  failed  to  sustain  the  onus  placed 
upon  him  of  proving  that  the  defendants  wilfully  combined  to 
injure  him,  and  that  the  real  purpose  of  the  combination  was  to 
do  him  that  injury.  The  action  is  dismissed  and  the  injunction 
dissolved,  with  costs. 

Action  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 


Rex  V.  Martin, 

Criminal  Law — Theft — Sentence — Theft  of  goods  not  exceeding  $25.00 
in  value  — Maximum  sentence  six  months  — The  Criminal  Code, 
R.S.C.  1927,  ch.  36,  secs.  386,  773  and  778 — Effect  of  sec.  46  of  The 
Prisons  and  Reformatories  Act,  R.S.C.  1927,  ch.  163. 

The  accused  was  convicted  by  a Magistrate  on  a charge  of  theft  of 
property  of  the  value  of  under  $25.00  and  he  was  sentenced  by  the 
Magistrate  to  imprisonment  for  a period  of  twelve  months  deter- 
minate and  six  months  thereafter  indeterminate. 

Held,  on  appeal,  that  the  maximum  sentence  for  the  offence  was  six 
months  and  the  sentence  was  reduced  accordingly  to  six  months’ 
imprisonment.  By  sec.  778  of  The  Criminal  Code  a person  charged 
before  a Magistrate  with  theft,  where  the  value  of  the  property  does 
not  exceed  $25.00,  is  on  conviction  to  be  imprisoned  for  any  term 
not  exceeding  six  months.  The  restrictive  provision  in  sec.  778  of 
The  Criminal  Code  that  the  term  shall  not  exceed  six  months  is  not 
affected  by  sec.  46  of  The  Prisons  and  Reformatories  Act,  R.S.C. 
1927,  ch.  163. 

An  appeal  in  writing  by  the  accused  from  sentence. 

The  appeal  was  heard  by  Robertson  C.J.O.,  Middleton  and 
Masten  JJ.A. 

The  accused  was  not  represented. 

C.  R.  Magone,  K.C.,  for  the  Crown. 

February  21st,  1939.  The  judgment  of  the  Court  was  de- 
livered by  Middleton  J.A.: — Charles  Martin  was  convicted  by 
S.  Alfred  Jones,  Esquire,  Police  Magistrate  at  Brantford,  on 
the  13th  day  of  January,  1939,  for  stealing  three  pairs  of 
trousers  of  the  value  of  under  $25.00  and  on  the  20th  day  of 
January  he  was  sentenced  for  a period  of  twelve  months  deter- 
minate and  six  months  thereafter  indeterminate. 

Section  386  of  The  Criminal  Code  provides  that: 

“Everyone  is  guilty  of  an  indictable  offence  and  liable  to 
seven  years’  imprisonment  who  steals  anything  for  the  stealing 
of  which  no  punishment  is  otherwise  provided  or  commits  in 
respect  thereof  any  offence  for  which  he  is  liable  to  the  same 
punishment  as  if  he  had  stolen  the  same.’’ 

Section  773  as  amended  by  1936,  1 Edw.  VIII,  ch.  29,  pro- 
vides that: 

“Whenever  any  person  is  charged  before  a magistrate, 
(a)  with  theft  . . . where  the  vadue  of  the  property  does  not, 
in  the  judgment  of  the  magistrate,  exceed  twenty-five  dollars 
. . . , the  magistrate  may,  subject  to  the  subsequent  provisions 
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of  this  Part,  hear  and  determine  the  charge  in  a summary  way, 
but  only  with  the  consent  of  the  party  so  charged,  subject  to  the 
exceptions  provided  in  section  seven  hundred  and  seventy-seven.” 

Section  778  provides  that : 

“In  the  case  of  an  offence  charged  under  paragraph  (a)  or 
(b)  of  section  seven  hundred  and  seventy- three,  the  magistrate, 
after  hearing  the  whole  case  for  the  prosecution,  and  for  the 
defence,  shall,  if  he  finds  the  charge  proved,  convict  the  person 
charged  and  commit  him  to  the  common  gaol  or  other  place  of 
confinement,  there  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  six  months.” 

These  three  sections  govern  the  offence  of  which  the  accused 
had  been  found  guilty. 

Section  778  is  restrictive  upon  the  power  of  the  Magistrate 
convicting. 

Section  46  of  The  Prisons  and  Reformatories  Act,  R.S.C. 
1927,  ch.  163  provides: 

“Every  Court  in  the  province  of  Ontario,  before  which  any 
person  is  convicted  for  an  offence  against  the  laws  of  Canada, 
punishable  by  imprisonment  in  the  common  gaol  for  the  term 
of  three  months,  or  for  any  longer  time,  may  sentence  such 
person  to  imprisonment  for  a term  of  not  less  than  three  months 
and  for  an  indeterminate  period  thereafter  of  not  more  than 
two  years  less  one  day  in  the  Ontario  Reformatory  instead  of 
the  common  gaol  of  the  county  or  judicial  district  where  the 
offence  was  committed  or  was  tried.” 

Manifestly  these  two  sections  conflict,  for  it  is  plain  that  sec. 
778  provides  that  one  who  is  tried  by  the  Magistrate  shall  not 
for  this  offence  be  in  peril  of  being  deprived  of  his  liberty  for 
any  further  term  than  that  contemplated  by  the  Act. 

This  is  by  no  means  in  conflict  with  the  decision  of  this  Court 
in  E.  V.  Oldakei'  (1929),  64  O.L.R.  564.  The  Court  there  held 
that  where  a sentence  may  be  pronounced  without  restriction 
as  to  time  other  than  that  provided  for  the  trial  Court,  this  does 
not  prevent  the  section  quoted  from  The  Prisons  and  Reforma- 
tories Act  applying,  but  here  it  is  sought  to  confer  a power 
which  has  expressly  been  denied  to  the  Magistrate  trying  this 
small  offence. 
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The  restriction  is  one  upon  the  Court  or  Magistrate  trying 
the  case,  and,  in  the  absence  of  an  express  donation  of  the  power  j 
to  him,  it  must  be  denied. 

The  conviction  will  therefore  be  amended  by  providing  that 
it  shall  run  for  six  months  from  the  date  of  the  conviction, 
January  20th  last. 


Sentence  reduced. 
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[COURT  OF  APPEAL.] 

Rex  V.  Sweetman. 

Criminal  Law  — Manslaughter  — Criminal  negligence  — Two  persons 
killed  at  same  time  as  result  of  operation  of  a motor  vehicle — 
Accused  acquitted  on  indictment  for  manslaughter  of  one  person — 
Accused  subsequently  indicted  for  manslaughter  of  second  person 
— Special  pleas  of  autrefois  acquit  and  res  judicata. 

The  accused  while  operating  a motor  vehicle  struck  and  killed  a man 
and  his  wife. 

The  accused  was  first  tried  for  manslaughter  of  the  husband  and  at 
the  first  trial  the  accused  was  acquitted  both  of  manslaughter  and 
of  criminal  negligence. 

Subsequently  the  accused  was  tried  for  manslaughter  of  the  wife  and 
the  accused  pleaded  autrefois  acquit  and  res  judicata,  and  the  trial 
Judge  instructed  the  jury  to  acquit  the  accused  on  the  plea  of  autre- 
fois acquit  combined  with  the  operation  of  sec.  951(3)  of  The  Crim- 
inal Code,  R.S.C.  1927,  ch.  36,  as  amended  by  1930,  20-21  Geo.  V,  ch. 
11,  sec.  25. 

On  an  appeal  by  the  Crown  from  the  instruction  of  the  trial  Judge  the 
appeal  was  allowed  and  the  case  remitted  for  trial  for  the  following 
reasons: 

1.  Under  section  905  of  The  Criminal  Code  a plea  of  res  judicata  can- 
not be  raised  by  special  plea  in  bar  of  the  prosecution  of  an  indict- 
ment. 

2.  The  plea  of  autrefois  acquit  standing  by  itself  was  not  valid  since 
the  offences  against  the  husband  and  the  wife  were  separate  and 
distinct,  because  they  were  offences  against  separate  and  distinct 
individuals. 

3.  Section  951(3)  of  The  Criminal  Code  does  not  alter,  vary  or  extend 
the  ambit  of  the  plea  of  autrefois  acquit  in  cases  of  manslaughter 
or  criminal  negligence  arising  out  of  the  operation  of  a motor  vehicle. 

Although  the  pleas  raised  by  the  accused  could  not  be  given  effect  to  at 
this  stage,  nevertheless  if  the  evidence  submitted  by  the  Crown  at 
the  trial  for  the  purpose  of  establishing  the  guilt  of  the  accused  in 
connection  with  the  death  of  the  wife  should  be  substantially  the 
same  evidence  as  was  passed  upon  by  the  jury  which  found  the 
accused  not  guilty  in  connection  with  the  death  of  the  husband,  it 
will  then  be  the  duty  of  the  trial  Judge  to  tell  the  jury  that  it  should 
not  find  the  accused  guilty.  It  would  be  manifestly  improper  and 
contrary  to  accepted  standards  of  what  is  fair  and  right  that  an- 
other jury  should  be  permitted  to  pronounce  the  opposite  verdict 
upon  the  same  evidence. 

An  appeal  by  the  Crown  from  the  acquittal  of  the  accused 
on  a charge  of  manslaughter. 

The  appeal  was  heard  by  Robertson  C.J.O.,  Middleton 
and  Masten  JJ.A. 

W.  B.  Common j K.C.,  and  C.  P.  Hope^  K.C.,  for  the  Crown, 
appellant. 

E.  P.  Groli,  for  the  accused,  respondent. 

February  17th,  1939.  The  judgment  of  the  Court  was  de- 
livered by  Hasten  J.A.: — This  is  an  appeal  pursuant  to  sec.  1013 
(4)  of  The  Criminal  Code,  R.S.C.  1927,  ch.  36,  brought  by  the 
Attorney-General  of  Ontario  against  the  judgment  or  verdict 
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of  acquittal  pronounced  by  the  Honourable  Mr.  Justice  Mc- 
Tague  on  the  22nd  day  of  November  1938,  following  the  finding 
of  a jury  in  favour  of  the  respondent  on  the  special  pleas  raised 
by  him  of  autrefois  acquit  and  res  judicata. 

The  facts,  so  far  as  necessary  for  the  understanding  of  the 
present  appeal,  may  be  very  briefly  stated.  At  about  seven 
a.m.  of  Christmas  morning  1937,  Thomas  Beedle,  a blind  man, 
was  being  led  by  his  wife  Annie  Beedle  diagonally  across  the 
intersection  of  Lansdowne  Avenue  and  St.  Clair  Avenue  in  the 
City  of  Toronto.  Both  these  parties  were  struck  at  the  same 
instant  by  a motor  car  driven  by  the  accused  who  was  pro- 
ceeding westerly  on  the  north  side  of  St.  Clair  Avenue.  The 
accused  was  indicted  separately  for  the  death  of  each  of  the 
Beedles.  The  indictment  covering  the  death  of  Thomas  Beedle 
was  tried  by  a jury  before  the  Honourable  Mr.  Justice  Greene 
and  the  accused  was,  on  the  18th  of  May,  1938,  acquitted  both 
of  the  charge  of  manslaughter  and  of  the  charge  of  criminal 
negligence.  The  second  indictment  covering  the  charges  result- 
ing from  the  death  of  Annie  Beedle  came  on  for  trial  on  Nov- 
ember the  21st,  1938,  before  the  Honourable  Mr.  Justice  Mc- 
Tague  and  a jury,  when  leave  was  granted  to  the  accused  to 
withdraw  his  plea  of  not  guilty  which  had  theretofore  been 
entered  and  to  enter  special  pleas  of  autrefois  acquit  and  res 
judicata^  which  accordingly  was  done  in  the  words  following: 

“Special  Plea  of  Autrefois  Acquit  and  Res  Judicata: 

“1.  The  said  James  Sweetman  saith  that  our  said  Lord, 
the  King,  ought  not  to  further  prosecute  the  indictment  against 
him  the  said  James  Sweetman  in  this  Court  or  elsewhere,  be- 
cause he  saith  heretofore,  to  wit  on  the  18th  day  of  May,  A.D. 
1938,  he  was  previously  acquitted  of  the  charge  of  manslaughter 
and  criminal  negligence  in  the  said  indictment  contained  by  a 
jury  presided  over  by  the  Honourable  Mr.  Justice  Greene  of  the 
Supreme  Court  of  Ontario,  in  the  City  of  Toronto,  in  the  Pro- 
vince of  Ontario. 

“2.  And  the  said  James  Sweetman  further  saith  that  our 
said  Lord  the  King  ought  not  further  to  prosecute  the  said 
indictment  against  him  the  said  James  Sweetman,  because  he 
saith  that  by  the  hereinbefore  recited  acquittal,  the  charge  of 
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manslaughter  and  criminal  negligence  in  the  said  indictment 
contained  is  res  judicata. 

“Dated  at  Toronto  this  21st  day  of  November,  A.D.  1938. 

James  Sweetman, 

By  his  counsel  Earl  P.  Groh.” 

Issue  was  joined  on  these  pleas  and  upon  a trial  of  such 
issue  the  jury  found  for  the  accused. 

The  appellant  by  his  notice  of  appeal  submits 

“1.  That  the  learned  trial  Judge  misdirected  the  jury  em- 
panelled to  try  the  special  pleas  of  autrefois  acquit  and  res 
judicata,  raised  by  the  respondent  herein,  as  to  the  meaning 
of  sec.  951(3)  of  The  Criminal  Code. 

“2.  That  the  learned  trial  Judge  should  have  instructed  the 
jury  as  a matter  of  law  that  the  plea  of  autrefois  acquit  could 
not  prevail  with  respect  to  the  indictment  for  the  killing  of  Annie 
Beedle,”  and  asks  this  Court  to  direct  that  the  respondent  do 
stand  his  trial  before  a petit  jury  on  the  indictment  for  man- 
slaughter and  for  criminal  negligence  arising  from  the  killing 
of  Annie  Beedle. 

Sec.  951(3)  of  The  Criminal  Code,  R.S.C.  1927,  ch.  36,  as 
amended  by  1930,  20-21  Geo.  V,  ch.  11,  sec.  25,  as  it  stood  at 
the  date  of  the  occurrence  here  in  question  reads  as  follows: 

“Upon  a charge  of  manslaughter  arising  out  of  the  operation 
of  a motor  vehicle  the  jury  may  find  the  accused  not  guilty  of 
manslaughter  but  guilty  of  criminal  negligence  under  section 
two  hundred  and  eighty-four,  and  such  conviction  shall  be  a 
bar  to  further  prosecution  for  any  offence  arising  out  of  the 
same  facts.” 

Relying  upon  this  provision  the  learned  trial  Judge  in  his 
charge  to  the  jury  on  the  trial  of  the  above  issue  summarized 
his  directions  to  them  as  follows : 

“Now,  then,  to  sum  up  to  you:  I am  rather  inclined  to  the 
view  that  the  accused  has  not  made  out  a good  case  for  his 
plea  to  succeed  on  the  bare  basis  of  autrefois  acquit  in  the 
ordinary  sense  of  the  word.  I have  also  expressed  the  view 
to  you  that  I do  not  think  the  accused  can  rely  a great  deal  on 
his  plea  of  res  judicata.  I am  rather  inclined  to  the  view,  how- 
ever, that  there  is  a good  deal  of  strength  in  connection  with 
the  plea  of  autrefois  acquit  when  linked  up  to  this  section  which 
I have  just  read  to  you:  He  says:  T was  tried  on  a former 
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occasion.  On  that  occasion  I could  have  been  convicted  of 
criminal  negligence,  and  had  I been  convicted  of  criminal  negli- 
gence it  would  have  been,  under  section  951,  a bar  to  further 
prosecution  for  any  offence  arising  out  of  the  same  facts.’  Now, 
it  seems  to  me  that  that  is  a position  of  a good  deal  of  strength 
as  far  as  this  accused  is  concerned  on  this  plea.  If  there  is 
difficulty  in  construing  the  meaning  of  the  statute  as  to  an 
offence  arising  out  of  the  same  facts,  it  seems  to  me  that  the 
ambiguity,  if  any,  should  be  construed  in  favour  of  the  accused. 
And  so  I suggest  to  you  that  on  that  basis  he  has  made  out  what 
seems  to  me  to  be  a reasonable  case  for  success  on  the  plea 
which  he  has  filed.” 

Following  this  direction  the  jury  found  in  favour  of  the 
accused. 

On  the  hearing  of  the  appeal  before  this  Court,  counsel  for 
the  appellant  referred  to  sec.  905  of  The  Criminal  Code,  which 
reads  as  follows: 

“The  following  special  pleas  and  no  others  may  be  pleaded, 
according  to  the  provisions  hereinafter  contained,  that  is  to  say, 
a plea  of  autrefois  acquit,  a plea  of  autrefois  convict,  a plea  of 
pardon,  and  such  pleas  in  cases  of  defamatory  libel  as  are  here- 
inafter mentioned. 

“2.  All  other  grounds  of  defence  may  be  relied  on  under 
the  plea  of  not  guilty.” 

Counsel  for  the  respondent  admitted  that  in  pursuance  of 
this  section  a plea  of  res  judicata  could  not  be  raised  at  this 
juncture  by  special  plea  in  bar  of  the  further  prosecution  of 
this  indictment. 

There  remain  therefore  for  consideration  two  questions: 
First,  is  the  plea  of  autrefois  acquit  standing  by  itself  applic- 
able in  the  circumstances  of  this  case,  and,  second,  if  not,  then 
is  the  effect  of  subsec.  3 of  sec.  951,  as  quoted  above,  to  vary 
or  implement  the  provision  of  sec.  907  so  as  to  make  them  ap- 
plicable to  the  circumstances  of  this  case?  The  trial  Judge 
directed  the  jury  that  in  his  opinion  it  ought  to  be  so  found, 
being  of  the  view  that  the  accused  had  already  been  put  in 
jeopardy  of  criminal  negligence  when  he  was  tried  for  the  death 
of  Thomas  Beedle,  and  it  being  admitted  that  the  negligence 
alleged  against  the  accused  was  identically  the  same  in  the  case 
of  the  killing  of  Thomas  Beedle  as  it  was  in  the  case  of  the 
killing  of  Annie  Beedle. 
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On  the  present  argument  the  appellant  submits  that  personal 
bodily  injury  is  the  gist  of  secs.  284  and  285  of  The  Criminal 
Code  and  refers  to  the  cases  of  Rex  v.  Stark  (1927),  60  O.L.R. 
375;  Rex  v.  Robbins,  [1934]  O.W.N.  67,  62  C.C.C.  273,  and  Rex 
V.  Canadian  Allis-Chalmers  Ltd.  (1923),  54  O.L.R.  38,  at  p.  53, 
48  C.C.C.  63,  at  p.  80. 

I agree  with  this  view  and  with  the  contention  of  the  appel- 
lant that  the  offences  against  Thomas  Beedle  and  against  Annie 
Beedle  were  separate  and  distinct  because  they  were  offences 
against  separate  and  distinct  individuals.  The  fact  that  the 
offence  against  each  is  alleged  to  have  been  occasioned  by  one 
and  the  same  negligent  act  or  omission  is  immaterial  when 
dealing  with  the  issue  of  autrefois  acquit,  for  the  complaint  is 
the  injury  done  to  the  person  and  not  the  means  whereby  that 
injury  is  perpetrated.  In  other  words  the  gist  of  the  offences 
here  charged  are,  in  essence,  two  separate  complaints  of  personal 
injury  done  to  two  different  persons.  The  accused  is  not  being 
tried  again  for  the  same  act  or  omission  but  is  being  tried  for 
two  injuries  done  to  two  different  persons. 

In  Reg.  v.  Bird  (1851),  5 Cox  C.C.  1,  at  p.  89,  Parke  B.  is 
reported  to  have  said: 

“ . . . in  order  to  constitute  a good  plea  of  autrefois 

acquit,  the  plea  must  state,  and  it  must  be  proved  that  the 
offence  charged  in  the  former  indictment  was  the  same  identical 
offence  with  that  charged  in  the  indictment  pleaded  to.” 

In  the  present  case  it  cannot  be  said  that  the  killing  of 
Thomas  Beedle  is  the  same  identical  offence  as  the  killing  of 
Annie  Beedle. 

For  these  reasons  it  seems  to  be  entirely  plain  that  the  plea 
of  autrefois  acquit  taken  by  itself  cannot  be  maintained  by  the 
accused  in  the  circumstances  here  shown. 

Dealing  then  with  the  second  point  as  to  whether  the  ambit 
of  the  defence  of  autrefois  acquit  has  been  extended  in  the  case 
of  manslaughter  or  criminal  negligence  occasioned  by  a motor 
vehicle  (sec.  951(3)  quoted  above),  I am  with  the  utmost  respect 
unable  to  agree  with  the  view  which  was  suggested  by  the 
learned  trial  Judge  as  indicated  in  his  charge  to  the  jury. 

For  the  respondent  there  is  pointed  out 

(1)  the  identity  of  the  parties,  viz.,  the  King  and  the  ac- 
cused, being  the  same  in  the  one  killing  as  in  the  other; 
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(2)  the  identity  in  time  and  place  of  the  occurrence  com- 
plained of; 

(3)  in  the  case  of  Thomas,  the  accused  (respondent)  was 
in  peril  of  conviction  for  criminal  negligence; 

(4)  the  identity  of  the  legal  question.  For  the  alleged  crim- 
inal negligence  of  the  accused  was  admitted  to  be  the  same  in 
the  case  of  Thomas  as  of  Annie,  and  what  the  jury  found  in 
the  first  case  was  that  the  Crown  had  failed  to  establish  crim- 
inal negligence,  for  which  the  accused  was  in  peril  of  conviction; 

(5)  subsec.  3 of  sec.  951,  R.S.C.  1927,  ch.  36,  as  amended  by 
(1930),  20-21  Geo.  V,  ch.  11,  sec.  25,  provides  that  if  convicted, 
such  conviction  shall  be  a bar  to  further  prosecution  for  any 
offence  arising  out  of  the  same  facts. 

This  ground  of  defence  {autrefois  acquit)  goes  back  in  sub- 
stance at  least  to  as  remote  a period  as  1221,  A.D.,  as  I find 
it  was  raised  in  the  case  of  The  King  v.  Engelram  as  reported 
of  that  date  in  the  Seldon’s  Society’s  Select  Pleas  of  the  Crown, 
vol.  1,  No.  158,  p.  101. 

In  earlier  days  the  form  of  the  plea  was  more  elaborate  than 
now,  but  as  set  out  in  Archbold’s  Criminal  Pleading,  Evi- 
dence and  Practice,  28th  ed.,  at  p.  165,  it  is  given  as  follows: 

''The  King  v.  A.B. 

“A.B.  says  that  the  King  ought  not  further  to  prosecute  an 
indictment  against  him,  because  he  has  been  lawfully  acquitted 
of  the  offence  charged  therein.” 

Our  Criminal  Code  provides  by  sec.  906(3) : 

“In  any  plea  of  autrefois  acquit  or  autrefois  convict  it  shall 
be  sufficient  for  the  accused  to  state  that  he  has  been  lawfully 
acquitted  or  convicted,  as  the  case  may  be,  of  the  offence  charged 
in  the  count  or  counts  to  which  such  plea  is  pleaded,  indicating 
the  time  and  place  of  such  acquittal,  or  conviction.” 

The  cases  throughout  show  plainly  (as  already  pointed  out 
in  this  judgment),  that  under  this  plea  the  offence  presently 
charged  must  be  identical  with  that  formerly  charged,  as  was 
said  by  Lord  Reading  C.J.,  in  the  case  of  The  King  y.  Barron, 
[1914]  2 K.B.  570,  at  p.  574: 

“The  principle  on  which  this  plea  depends  has  often  been 
stated.  It  is  this,  that  the  law  does  not  permit  a man  to  be  twice 
in  peril  of  being  convicted  of  the  same  offence.” 
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Having  regard  to  the  fact  that  in  the  reports  the  defence 
of  autrefois  acquit  appears  for  more  than  seven  hundred  years, 
that  throughout  all  that  period  its  essence  has  been  identity  of 
offences  and  that  as  sec.  905  prescribes  that  where  the  statute 
provides  that  the  defence  of  autrefois  acquit  (by  that  name)  may 
and  must  be  raised  by  special  plea  in  bar  of  the  indictment  and 
tried  by  itself  as  a preliminary  issue,  our  statute  must,  in  sec. 
905,  be  there  taken  to  refer  specifically  to  the  old  and  well 
known  plea  described  in  sec.  906(3),  and  I am  unable  to  per- 
suade myself  that  the  words  of  subsec.  3 of  sec.  951  suffice  to 
alter,  vary  or  extend  the  ambit  of  the  plea,  autrefois  acquit 
in  the  case  of  manslaughter  or  criminal  negligence  occasioned 
by  a motor  vehicle. 


; For  these  reasons  I am  of  the  opinion  that  this  appeal  must 
■ be  allowed  and  that  the  case  must  go  to  trial  on  a plea  of  not 
^ guilty  as  asked  by  the  appellant. 


The  principle  is  well  settled  that  in  civil  actions  the  doctrine 
of  res  judicata  is  applicable  not  merely  when  the  ultimate  ad- 
* judications  by  the  Court  in  successive  proceedings  are  or  might 
be  identical,  but  that  it  is  applicable  also  in  a wider  sense  to  the 
finality  of  the  determination  in  the  first  action  of  all  issues  of 
fact  or  law  which  were  essential  to  the  earlier  conclusion,  as  is 
illustrated  by  such  cases  as  Henderson  v.  Henderson  (1843),  3 
Hare  100,  at  pp.  114-115;  Hoy  stead  et  al.  v.  Commissioner  of 
Taxation,  [1926]  A.C.  155,  and  Southern  Pacific  Ry.  v.  United 
States  (1897),  168  U.S.R.  1,  at  p.  48. 


It  will  remain  for  the  trial  Judge  to  deal  with  any  application 
by  the  accused  to  lead  evidence  in  support  of  a plea  of  res 
judicata  in  a criminal  case  such  as  the  present,  taking  into  con- 
sideration the  provisions  of  sec.  951(3)  coupled  with  the  decision 
of  this  Court  in  Rex  v.  Quinn  (1905),  11  O.L.R.  242.  See  also 
the  observations  of  Middleton  J.A.  in  Rex  v.  ManchuJc,  [1938] 
O.R.  385,  at  pp.  424  and  425. 


If  the  evidence  submitted  by  the  Crown  to  establish  the  guilt 
of  the  accused  in  connection  with  the  death  of  Annie  Beedle 
should  be  substantially  the  same  evidence  as  was  passed  upon 
by  the  jury  which  found  the  accused  not  guilty  in  connection 
with  the  death  of  Thomas  Beedle,  then  I think  it  will  be  the 
duty  of  the  trial  Judge  to  tell  the  jury  that  it  should  not  find 
the  accused  guilty.  A jury,  having  already  passed  upon  the 
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conduct  of  the  accused  and  having  found  him  not  guilty,  it 
would  be  manifestly  improper  and  contrary  to  accepted  stand- 
ards of  what  is  fair  and  right,  that  another  jury  should  be  per- 
mitted to  pronounce  the  opposite  verdict  upon  the  same  evidence. 
It  has  been  said  in  a civil  action  that  Courts  should  abhor  in- 
consistent verdicts:  Plant  v.  Normandy  (1905),  10  O.L.R.  16, 
at  p.  17.  Much  more  should  this  be  avoided  in  criminal  cases 
where  the  accused  is  to  be  found  guilty  only  upon  evidence  that 
establishes  his  guilt  beyond  a reasonable  doubt. 

Appeal  allowed. 


[COURT  OF  APPEAL.] 

Groves  et  aL  v*  The  County  of  Wentworth* 

Highways — Municipal  Corporations — Non-repair  of  highway — Duty  of 
municipality  to  erect  barriers  at  dangerous  places  on  highways  to 
prevent  those  using  highway  with  care  from  leaving  highway — 
Effect  of  appointment  of  a Suburban  Roads  Commission  under  sec. 
42  of  The  Highway  Improvement  Act,  R.S.O.  1937,  ch.  56 — The 
Municipal  Act,  R.S.O.  1937,  ch.  266,  sec.  480. 

The  question  whether  a highway  is  in  repair  is  a question  of  fact  and 
is  relative;  what  may  be  good  repair  in  one  locality  may  be  positive 
non-repair  in  another.  Regard  must  be  had  to  the  locality  in  which 
the  road  is  situated,  whether  the  road  is  required  to  be  used  by  few 
or  many,  to  the  length  of  time  the  road  has  been  opened  for  travel, 
to  the  number  of  roads  to  be  kept  in  repair  by  the  municipality,  to 
the  means  at  the  disposal  of  the  municipality  for  that  purpose,  and 
to  the  requirements  of  the  public  using  the  road. 

Held,  on  the  facts  of  the  present  case,  that  the  defendant  County 
was  by  virtue  of  sec.  480  of  The  Municipal  Act,  R.S.O.  1937,  ch.  266, 
under  a duty  to  keep  in  repair  a guard  or  barrier  at  a dangerous 
place  on  a highway  so  as  to  prevent  a careful  traveller  from  going 
off  the  highway,  it  was  not  sufficient  at  the  dangerous  place  in 
question  merely  to  erect  a warning  sign  or  guide  rail. 

Regulations  of  the  Department  of  Highways  made  under  The  High- 
way Improvement  Act,  R.S.O.  1937,  ch.  56,  do  not  relieve  a munici- 
pality of  the  duty  to  repair  highways  imposed  by  sec.  480  of  The 
Municipal  Act. 

The  appointment  of  a Suburban  Roads  Commission  under  sec.  42  of 
The  Highway  Improvement  Act  does  not  destroy  the  duty  of  a 
County  to  keep  its  highways  in  repair  imposed  by  sec.  480  of  The 
Municipal  Act. 

An  appeal  by  the  defendants  from  a judgment  of  Jeffrey  J. 
in  favour  of  the  plaintiffs. 

February  9th  and  10th,  1939.  The  appeal  was  heard  by 
Robertson  C.J.O.,  Middleton  and  McTague  JJ.A. 

T.  N.  Phelan,  K.C.,  and  H.  A.  F.  Boyde,  K.C.,  for  the  defen- 
dant, appellant,  contended  that  the  plaintiffs  had  not  satisfied 
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the  onus  which  rested  on  them  of  proving  that  the  negligence 
or  improper  conduct  of  the  driver  of  the  motor  vehicle  was  not 
the  cause  of  the  damage:  The  Highway  Traffic  Act,  R.S.O.  1927, 
ch,  251,  sec.  42(1),  and  Engel  v.  Toronto  Transportation  Com- 
mission (1926),  59  O.L.R.  514,  at  518;  Wright  v.  Canadian 
National  Railway  Co.,  [1938]  O.R.  66. 

A municipality  does  not  owe  a duty  to  provide  railings  or 
barriers  to  oppose  the  weight  and  momentum  of  a motor  vehicle 
out  of  control.  At  common  law  there  was  no  obligation  to  fence 
a highway  and  no  liability  in  damages  for  non-feasance  existed: 
Russell  V.  Men  of  Devon  (1788),  1 R.R.  585;  Toms  v.  Whitby 
(1874),  35  U.C.Q.B.  195,  at  205.  The  duty  to  repair  imposed 
by  The  Municipal  Act  does  not  extend  the  liability  beyond  the 
via  trita:  Walton  v.  York  (1881),  6 O.A.R.  181. 

If  any  duty  does  exist  respecting  dangerous  places  adjoining 
a highway,  the  only  duty  is  to  provide  warnings  or  guide  rails 
and  not  barriers:  Miller  v.  County  of  Wentworth  (1913),  5 
O.W.N.  317  and  891;  Anderson  v.  Townships  of  Rochester  and 
Mersea  (1919),  44  O.L.R.  301;  Storms  v.  Township  of  Portland 
(1924),  25  O.W.N.  500;  Thomas  v.  Township  of  North  Norwich 
(1905),  9 O.L.R.  666;  Quigley  v.  Grand  Trunk  Western  Ry.  Co. 
(1926),  207  N.W.  Rep.  846. 

The  duty  to  repair  imposed  by  The  Municipal  Act  is  limited 
as  to  county  roads  by  The  Highway  Improvement  Act,  R.S.O. 
1927,  ch.  54,  sec.  20,  and  the  regulations  of  the  Department  of 
Highways  enacted  thereunder.  Such  regulations  clearly  express 
the  character  and  purpose  of  a rail  as  a guide  and  as  something 
not  intended  to  be  capable  of  withstanding  the  momentum  of  a 
vehicle  out  of  control. 

Moreover,  The  Highway  Improvement  Act  transferred  the 
duty  of  repairing  the  road  in  question  from  the  defendant  county 
to  the  Hamilton  and  Wentworth  Suburban  Roads  Commission. 
Liability  in  negligence  is  predicated  on  control  and  the  defendant 
county  should  not  be  held  liable  to  the  plaintiffs  since  it  has  no 
power  of  control  or  supervision  over  the  Commission  or  over 
the  maintenance  of  the  road. 

The  learned  trial  Judge  erred  in  admitting  evidence  as  to  a 
new  and  different  type  of  railing  erected  after  the  accident: 
Cole  v.  C.P.R.  (1900),  19  P.R.  104. 

J.  R.  Cartwright,  K.C.,  F.  J.  L.  Evans  and  J.  G.  Edison,  for 
the  plaintiffs,  respondents,  contended  that  the  finding  of  the 
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trial  Judge  that  Mrs.  Groves  was  not  negligent  was  fully  sup- 
ported by  the  evidence  and  should  not  be  interfered  with. 

The  roadway  at  the  point  of  accident  was  a most  dangerous 
spot  because: 

(a)  The  road  was  not  properly  crowned. 

(b)  The  road  was  not  properly  drained. 

(c)  Water  was  permitted  to  flow  diagonally  across  road 
and  freeze  forming  ruts  and  ice. 

(d)  The  road  was  held  up  for  a height  of  18  inches  by  a 
2 inch  by  6 inch  scantling. 

(e)  The  road  curved  to  the  east  and  west  of  the  accident. 

(f)  The  road  narrowed  to  25  feet  6 inches  at  point  of  acci- 
dent. 

(g)  There  were  no  trees  to  north  of  road  at  point  of  acci- 
dent while  at  other  points  trees  would  form  some  protection 
against  vehicles  going  into  ravine. 

(h)  Ravine  came  right  in  to  edge  of  road  for  a distance  of 
25  to  30  feet  at  point  of  accident. 

(i)  There  was  practically  a sheer  drop  of  125  feet  at  point 
of  accident  and  to  the  north  of  the  roadway. 

The  defendant  municipality  was  negligent  in  constructing 
and  maintaining  a roadway  combining  all  these  dangers.  Such 
a roadway  was  not  in  a reasonable  state  of  repair  within  the 
meaning  of  The  Municipal  Act,  R.S.O.  1927,  ch.  233,  and  The 
Regulations  Respecting  County  Roads  (exhibit  II) : Kinsman  v. 
Mersea  (1914),  6 O.W.N.  597;  Robinson,  Little  & Co.  v.  Dereham 
(1915),  8 O.W.N.  173;  Foley  v.  East  Flamhorough  (1898),  29 
O.R.  139;  McCormick  v.  Caledon  (1923),  55  O.L.R.  93;  Greer  v. 
Mulmur  (1926),  59  O.L.R.  259;  Bissell  v.  Rochester  (1930),  65 
O.L.R.  310. 

This  want  of  proper  construction  and  repair  was  a proximate 
cause  of  the  accident:  McCormick  v.  Caledon,  55  O.L.R.  93,  at 
pp.  95-6,  102. 

The  defendant  municipality  owed  a duty  to  erect  and  main- 
tain a sufficient  guard  rail  to  the  north  of  the  roadway  at  the 
point  of  accident:  Denton  on  Municipal  Negligence,  p.  119;  Toms 
v.  Whitby  (1874),  35  U.C.Q.B.  195,  (1875),  37  U.C.Q.B.  100; 
Kelly  v.  Carrick  (1911),  2 O.W.N.  1429;  McCormick  v.  Caledon 
(1923),  55  O.L.R.  93,  at  pp.  96  and  102;  Hastings  v.  Clinton, 
[1924]  S.C.R.  195,  at  201;  Dunnette  v.  United  Counties  of  North- 
umberland, etc.,  [1937]  O.W.N.  29;  Ackersviller  v.  Perth  (1914), 


C.A. 


Groves  et  aL  v.  County  of  Wentworth, 


141 


32  O.L.R.  423;  Mclnnes  v.  Egremont  (1903),  5 O.L.R.  714;  Kins- 
man V.  Mersea  (1914),  6 O.W.N.  597;  Plant  v.  Normanby  (1905), 
10  O.L.R.  16;  Barclay  v.  Ancaster  (1913),  4 O.W.N.  764. 

The  want  of  a sufficient  guard  rail  was  the  proximate  cause 
of  the  accident:  Toms  v.  Whitby  (swpra);  AckersviUer  v.  Perth 
{supra),  at  p.  430;  Barclay  v.  Ancaster  {supra)  \ Caswell  v.  Bt. 
Mary's  (1869),  28  U.C.Q.B.  247,  at  p.  254;  Mclnnes  v.  Egremont 
{supra);  Sandlos  v.  Brant  (1921),  49  O.L.R.  142,  at  pp.  154-5-6 
and  160,  162;  Jamieson  v.  Edmonton  (1916),  54  S.C.R.  443,  at 
pp.  454-5;  Vancouver  v.  Cummings  (1912),  46  S.C.R.  457. 

Where  two  causes  combine  to  produce  injury,  both  proximate, 
the  one  being  the  defect  in  the  highway  and  the  other  some  oc- 
currence for  which  neither  party  is  responsible,  the  municipality 
is  liable:  Sherwood  v.  Hamilton  (1875),  37  U.C.Q.B.  410;  Thomas 
V.  North  Norwich  (1905),  9 O.L.R.  666,  at  p.  669;  McCormick  v. 
Caledon  {supra),  at  p.  96;  James  v.  Toronto  (1924),  27  O.W.N. 
233;  Dunnette  v.  United  Counties  of  Northumberland ^ etc, 
{supra) ; Logan  v.  Asphodel,  [1938]  O.W.N.  215,  at  p.  218. 

The  road  was  an  important  one  forming  part  of  the  suburban 
system.  The  traffic  census  was  high;  it  was  advertised  by  signs 
and  otherwise  as  a scenic  route;  it  was  only  four  miles  from 
Hamilton.  The  roadbed  and  guard  rail  should  have  been  in  a 
high  state  of  repair:  Colbeck  v.  Brantford  (1861),  21  U.C.Q.B. 
276;  Plant  v.  Normanby  (1905),  10  O.L.R.  16,  at  p.  18;  Mc- 
Cormick V.  Caledon  {supra) , at  p.  96. 

The  defendant  municipality  failed  to  maintain  and  repair 
the  highway  to  suit  changing  conditions  of  modern  traffic:  Davis 
V.  Usborne  (1916),  36  O.L.R.  148,  at  p.  151;  Walker  v.  Southwold 
(1919),  46  O.L.R.  265,  at  pp.  273,  276;  Sandlos  v.  Brant  (1921), 
49  O.L.R.  142,  at  pp.  156,  160;  McCormick  v.  Caledon  {supra),  at 
pp.  96  and  102;  Sharpness  v.  Attorney -General,  [1915]  A.C.  654, 
at  p.  665;  Bissell  v.  Rochester  (1930),  65  O.L.R.  310. 

The  defendant  municipality  assumed  the  highway  and  had 
jurisdiction  over  it  and  was  responsible  for  its  maintenance  and 
repair:  The  Municipal  Act,  R.S.O.  1927,  ch.  233,  secs.  442,  444, 
455,  459,  469,  474;  Young  v.  Gravenhurst  (1910),  22  O.L.R.  291, 
(1911),  24  O.L.R.  467;  Stevens-Willson  v.  Chatham,  [1933] 
O.R.  305,  [1934]  S.C.R.  353;  Humphreys  v.  London,  [1935]  O.R. 
91,  295. 

If  The  Hamilton  and  Wentworth  Suburban  Road  Commission 
was  in  any  way  responsible  for  the  maintenance  and  repair  of 
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the  highway,  it  was  the  statutory  agent  of  the  defendant  for 
such  purpose:  The  Highway  Improvement  Act,  R.S.O.  1927,  ch. 
54,  secs.  12,  19,  20,  35,  36,  37,  40,  41,  81;  Humphreys  v.  London 
{supra) ; Young  v.  Gravenhurst  {supra) ; Stevens-Willson  v. 
Chatham  {supra) ; Scott  v.  Hydro-Electric  Commission  of  Ham- 
ilton (1914),  7 O.W.N.  385;  MacDougall  v.  Water  Commissioners 
of  Windsor  (1901),  31  S.C.R.  326;  Graham  v.  Commissioners  for 
Niagara  Falls  Park  (1896),  28  O.R.  1. 

Cur.  adv.  vult. 

February  28th,  1939.  Robertson  C.J.O.: — This  is  an  appeal 
from  the  judgment  of  Mr.  Justice  Jeffrey  at  the  trial  of  these 
actions  at  Hamilton  on  the  21st  day  of  October,  1938. 

The  actions  are  for  damages  alleged  to  have  been  sustained 
by  reason  of  the  non-repair  of  a highway.  By  the  judgment 
in  the  first-mentioned  action  the  plaintiff,  Ada  Margaret  Groves, 
was  awarded  $20,000.00  damages  for  injuries  sustained;  her 
husband,  the  plaintiff  William  Thomas  Groves,  was  awarded 
$2,191.85  for  expenses  incurred  by  him  by  reason  of  the  acci- 
dent; the  infant  plaintiffs,  Gordon  Groves  and  Marvin  Groves 
were  awarded  $500.00  and  $1,000.00  respectively,  for  injuries 
sustained  in  the  accident.  In  the  second  action,  the  administra- 
tor of  the  estate  of  Marion  Gladys  Groves,  a child  of  ten  years, 
who  was  killed  in  the  accident,  was  awarded  $1,000.00. 

The  accident  occurred  on  Sunday,  December  5th,  1937,  about 
noon,  as  the  plaintiff,  Ada  Margaret  Groves,  was  taking  her 
three  children  home  from  Hamilton,  where  they  had  been  at 
Sunday  school.  She  was  driving  a motor  car  described  as  a 
Ford  Sedan  delivery  truck,  weighing  about  3,000  pounds.  Her 
home  is  about  four  miles  south-east  of  Hamilton  and  she  trav- 
elled by  the  Albion  road,  over  which  she  had  often  driven.  This 
road  winds  through  a hilly  country,  and  at  a place  known  as 
Albion  Falls,  about  three  miles  from  Hamilton,  the  road  ascends 
from  a ravine  easterly  along  the  north  side  of  a wooded  hill, 
the  road  having  a gradient  of  about  5]/^  per  cent. 

As  Mrs.  Groves  drove  up  this  hill,  travelling  on  the  right 
hand  or  south  side  of  the  road,  at  a speed  of  from  fifteen  to 
twenty  miles  per  hour,  the  wheels  “hit  a bump”,  which  caused 
the  car  to  lurch  to  the  north  side  of  the  road,  towards  the  edge 
of  the  ravine.  Mrs.  Groves  immediately  tried  to  get  the  car 
back  to  the  right-hand  side,  but  it  continued  to  slide  sideways 
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towards  the  ravine.  There  was  a substantial-looking  fence,  made 
of  posts  and  scantlings,  along  the  edge  of  the  ravine,  but  when 
the  motor  car,  still  sliding  sideways,  reached  it,  the  fence  gave 
way,  and  the  car  with  all  its  occupants  went  over  the  bank 
and  into  the  ravine.  One  of  the  children,  Marion,  was  killed; 
Mrs.  Groves  was  terribly  injured;  the  plaintiffs,  Gordon  Groves 
and  Marvin  Groves  received  less  serious  injuries. 

The  learned  trial  Judge  found  as  facts  that  Mrs.  Groves 
was  driving  carefully  and  at  a moderate  speed,  and  that  she 
was  not  guilty  of  any  negligence;  that  the  place  where  the  acci- 
dent happened  was  a dangerous  place  requiring  reasonable 
protection  for  the  safety  of  travellers,  and  that  the  fence  along 
the  edge  of  the  ravine  afforded  no  protection,  as  it  had  not 
been  properly  constructed  in  the  first  place,  and  the  posts  had 
become  rotten. 

The  appellant’s  contentions  are  briefly: 

(1)  That  the  accident  was  caused  by  the  negligence  of  the 
plaintiff,  Ada  Margaret  Groves,  and  that  she  had  not  satisfied 
the  onus  imposed  by  sec.  48  of  The  Highway  Traffic  Act,  R.S.O. 
1937,  ch.  288. 

(2)  That  to  fulfil  its  obligation  to  keep  the  highway  in  repair 
it  is  not  the  duty  of  a municipality  to  provide  barriers,  and  that, 
at  the  most,  its  duty  is  only  to  give  warning  of  dangerous  places 
by  guide  rails  or  in  some  other  manner. 

(3)  That  in  any  event,  in  so  far  as  suburban  roads  under 
The  Highway  Improvement  Act  are  concerned,  the  only  obliga- 
tion is  to  repair  in  accordance  with  the  regulations  of  the  Depart- 
ment made  under  that  Act. 

(4)  That,  in  respect  of  the  highway  in  question,  the  duty  of 
maintenance  and  repair  has  been  transferred  to  The  Hamilton 
and  Wentworth  Suburban  Roads  Commission,  appointed  by  the 
Lieutenant-Governor  in  Council  under  The  Highway  Improve- 
ment Act,  and  that  the  appellant  was  thereby  relieved  of  any 
liability  for  non-repair. 

(5)  That  certain  evidence  was  improperly  admitted. 

I see  no  reason  to  disagree  with  the  finding  of  the  learned 
trial  Judge  that  the  accident  is  not  to  be  attributed  to  any  negli- 
gence on  the  part  of  the  driver  of  the  car.  Mrs.  Groves  was 
an  experienced  driver,  and  fully  appreciated  her  duty  to  drive 
carefully.  She  did  not  notice  anything  on  the  road  to  cause  her 
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car,  on  hitting  it,  to  lurch  to  the  other  side,  but  other  witnesses 
who  examined  the  roadway  immediately  afterwards  saw  some- 
thing in  the  nature  of  a rut  or  frozen  mass  of  snow  and  ice 
almost  four  inches  deep  and  extending  for  some  feet  on  the 
south  side  of  the  road  near  the  place  of  the  accident,  and  it  is 
a fair  inference  that  this  was  the  cause  of  the  car  lurching  as 
described.  The  same  witnesses  also  say  that  the  surface  of 
the  road  was  icy  or  that  there  were  patches  of  ice  upon  it,  and 
this,  together  with  the  slight  incline  of  the  roadway  towards  the 
ravine,  reasonably  accounts  for  the  car,  after  lurching  across 
the  road,  continuing  to  slide  towards  the  ravine. 

Mr.  Phelan  objected  that  the  evidence  of  Mrs.  Groves  as  to 
the  way  in  which  the  accident  happened  was  not  based  upon 
her  memory  of  the  event,  and  he  strongly  argued  that  she  had 
not  satisfied  the  burden  of  proving  that  it  was  not  her  own 
negligence  that  caused  the  accident.  A perusal  of  her  evidence 
indicates  that  she  was  an  intelligent  and  straightforward  witness, 
who  did  not  shirk  cross-examination,  but,  with  a good  deal  of 
courage,  went  through  what  must,  in  her  physical  condition, 
have  been  a trying  ordeal,  notwithstanding  the  courtesy  and 
consideration  of  counsel.  The  learned  trial  Judge  gave  full 
credit  to  her  testimony,  and  I agree  with  him  in  his  conclusion 
that  the  proper  finding  upon  the  evidence,  giving  full  weight 
to  the  provision  of  subsec.  1 of  sec.  48  of  The  Highway  Traffic 
Act,  R.S.O.  1937,  ch.  288,  is  that  the  accident  was  not  caused 
by  negligence  on  the  part  of  Mrs.  Groves. 

The  evidence  amply  proves  that  the  place  of  the  accident 
was  a dangerous  place  on  the  highway.  The  ravine  runs  in  to 
the  south  at  this  point,  with  the  result  that  the  roadway  is 
narrower,  by  two  feet,  than  at  any  other  point.  The  ravine, 
at  this  point,  is  also  more  precipitous,  and  disaster  is  inevitable 
to  anyone  whose  vehicle  goes  over  the  edge.  The  absence  of  a 
crown  on  the  road  to  shed  surface  water  adds  to  the  danger, 
for  water  lies  there  and,  the  place  being  shaded  from  the  sun, 
ice  forms,  as  on  this  occasion.  Beyond  doubt  this  was  a place 
that  required  something  to  be  done  to  make  the  highway  safe 
for  travellers. 

I should  have  thought  that  the  principles  governing  the 
obligation  of  a municipality  to  keep  its  highways  in  repair,  as 
provided  by  sec.  480  of  The  Municipal  Act,  R.S.O.  1937,  ch.  266, 
were  so  firmly  established  that  all  that  remains  to  be  done  in 
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any  particular  case  is  to  apply  these  principles  of  law  to  the 
facts  of  the  case,  and  that  is  what  the  learned  trial  Judge  did 
in  this  case.  It  was  most  earnestly  argued,  however,  by  counsel 
for  the  appellant  that  it  is  not  the  duty  of  a municipality  to 
provide  guards  or  barriers  at  dangerous  places  to  keep  travellers 
from  going  off  the  highway,  but  that  the  duty  is  only  to  provide 
rails  or  some  other  warning  to  indicate  the  dangerous  places. 
It  is  proper,  therefore,  in  view  of  this  argument,  the  case  being 
an  important  one,  to  again  state  the  principles. 

The  duty  of  a municipality  under  the  section  referred  to  is 
to  keep  the  highways  in  such  condition  that  travellers  using 
them  with  ordinary  care  may  do  so  with  safety:  City  of  Kingston 
V.  Drennan  (1897),  27  S.C.R.  46,  per  Sedgewick  J.,  at  p.  55; 
Foley  V.  Township  of  East  Flamborough  (1898),  29  O.R.  139, 
per  Armour  C.J.  at  p.  141;  Walker  v.  Township  of  Southwold 
(1919),  46  O.L.R.  265,  per  Middleton  J.  at  p.  273. 

“As  the  ordinary  traffic  expands  or  changes  in  character, 
so  must  the  nature  of  the  maintenance  and  repair  of  the  highway 
alter  to  suit  the  change”:  Sharpness  New  Docks  and  Gloucester 
and  Birmingham  Navigation  Co.  v.  Attorney -General,  [1915] 
A.C.  654,  per  Lord  Atkinson,  at  p.  665;  Davis  v.  Township  of  Us- 
horne  (1916),  36  O.L.R.  148;  Walker  v.  Township  of  Southwold 
{supra),  per  Middleton  J.,  at  p.  274;  McCormick  v.  Township 
of  Caledon  (1923),  55  O.L.R.  93. 

The  question  whether  a highway  is  in  repair  is  a question 
of  fact.  “It  is  local;  it  is  relative.  What  may  be  good  repair 
in  one  locality  may  be  positive  nonrepair  in  another”:  Weston 
v.  County  of  Middlesex  (1914),  31  O.L.R.  148,  at  p.  151.  The 
factors  to  be  considered  in  each  case  to  determine  whether  or 
not  there  is  a condition  of  non-repair  have  been  frequently 
stated. 

“ . . . regard  must  be  had  to  the  locality  in  which  the 
road  is  situated,  whether  in  a city,  town,  village,  or  town- 
ship, and  if  in  the  latter,  to  the  situation  of  the  road  therein, 
whether  required  to  be  used  by  many  or  by  few,  to  how  long 
the  township  has  been  settled,  to  how  long  the  particular-  road 
has  been  opened  for  travel,  to  the  number  of  roads  to  be  kept 
in  repair  by  the  township,  to  the  means  at  its  disposal  for  that 
purpose,  and  to  the  requirement  of  the  public  using  the  road”: 
per  Armour  C.J.  in  Foley  v.  Township  of  East  Flamborough 
(1898),  29  O.R.  139,  at  p.  141.  Substantially  the  same  thing 
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has  often  been  said:  Reference  may  be  made  to  the  early  case 
of  Tor)is  V.  Township  of  Whitby  (1874),  35  U.C.Q.B.  195,  per 
Richards  C.J.,  pp.  225-226,  and  to  the  more  recent  case  of  Ack- 
ersviller  v.  County  of  Perth  (1914),  32  O.L.R.  423. 

Counsel  for  the  appellant  did  not  directly  challenge  any  of 
the  established  principles  above  stated,  but  I think  his  proposi- 
tions, hereinbefore  summarized,  are  in  conflict  with  them. 

Among  the  incidents  of  ordinary  travel  which  must  be  con- 
sidered when  provision  is  to  be  made  for  the  safety  of  travellers 
upon  a highway  are  the  mishaps  which  may  befall  even  a care- 
ful traveller.  The  decided  cases  illustrate  a variety  of  mis- 
adventures upon  which  no  serious  consequences  would  have 
followed  if  proper  provision  for  safety  had  been  made  by  guards 
or  barricades  at  dangerous  places.  Often  it  was  the  horse  that 
misbehaved,  as  in  Toms  v.  Township  of  Whitby  {supra)  and  in 
Walton  V.  County  of  York  (1881),  6 O.A.R.  181;  Sherwood  v. 
City  of  Hamilton  (1875),  37  U.C.Q.B.  410;  Davis  v.  Township  of 
Usborne  (supra).  In  another  case  part  of  the  harness  broke: 
Plant  V.  Township  of  Normanby  (1905),  10  O.L.R.  16.  In  still 
another  case  the  buggy  came  apart:  Barclay  v.  Township  of 
Ancaster  (1913),  4 O.W.N.  764.  In  Ackersviller  v.  County  of 
Perth  (supra),  there  being  no  railing  to  prevent  it,  the  driver 
of  a motor  car,  in  the  dark,  backed  over  the  edge  of  a culvert. 
In  McCormick  v.  Township  of  Caledon  (1923),  55  O.L.R.  93, 
the  motor  car  skidded. 

In  these  and  in  many  other  cases  the  municipality  has  been 
held  to  have  failed  in  its  duty  to  keep  the  highway  in  repair 
because,  at  a dangerous  place,  there  was  no  barrier  or  guard, 
or  not  a sufficient  one,  to  keep  the  vehicle  on  the  road  when, 
without  negligence  on  his  part,  the  traveller  had  lost  control, 
through  one  of  these  somewhat  ordinary  mishaps.  A notice 
or  a mere  guard  rail  may  do  very  well  to  warn  persons  un- 
familiar with  the  highway,  or  who  may  be  reckless,  that  more 
than  ordinary  care  is  required  of  them  at  a dangerous  place, 
but  they  are  no  protection  whatever  to  travellers  who,  in  spite 
of  care  on  their  part,  meet  with  misadventure  of  the  kind  illus- 
trated by  the  cases  cited.  A highway  is  not  kept  in  repair  by  a 
mere  warning  that  it  is  dangerous,  if,  in  the  circumstances, 
something  better  can  reasonably  be  provided. 

Counsel  for  the  appellant  also  argued  that  it  is  only  the 
via  trita  that  the  municipality  is  bound  to  keep  in  repair,  and 
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|i  that,  therefore,  the  appellant  was  not  required  to  keep  in  repair 
ij  the  guard  rail  that  had  been  provided  at  this  dangerous  place, 
j This  is  in  conflict  with  the  series  of  cases  last  referred  to.  There 
is  also  express  authority  that  walls  and  other  constructions 
j erected  upon  the  highway  for  the  purpose  of  its  use  as  a high- 

i way  may  be  part  of  the  highway  that  must  be  kept  in  repair: 

\ Regina  v.  District  of  Lordsmere  (1886),  54  L.T.  766;  Reigate 

I Corpn.  V.  Surrey  County  Council,  [1928]  1 Ch.  359;  also  see 

I Pratt  & Mackenzie’s  Law  of  Highways,  18th  ed.,  at  p.  87:  what 

j is  included  in  the  highway  is  a question  of  fact. 

In  my  opinion  the  finding  of  the  learned  trial  Judge  that 
this  highway  was  out  of  repair  at  the  place  of  the  accident, 
and  that  the  want  of  repair  was  the  effective  cause  of  the  acci- 
dent was  the  only  possible  finding  upon  the  evidence.  It  is  not 
without  significance  that  many  years  before,  when  the  roadway 
was  constructed  along  the  hillside,  a substantial  barricade  was 
erected.  It  was  a much  more  substantial  railing  than  would 
have  been  required  merely  to  mark  the  place  where  the  highway 
ended  and  the  dangerous  ravine  began.  It  had,  in  fact,  the  ap- 
pearance of  affording  substantial  protection  against  serious  re- 
sults from  minor  accidents  and  would  serve  to  reassure  travellers 
who  might  have  hesitated  to  travel  along  the  unprotected  edge 
of  this  ravine.  Owing  to  the  neglect  to  repair,  the  apparent 
protection  became  a mere  sham. 

I The  appellant  gave  no  evidence  at  the  trial  of  any  system  of 
; inspection  of  the  highway.  In  fact  it  called  no  witnesses  at  all. 
! There  is  nothing  upon  the  record  upon  which  to  base  a finding 

! that  the  condition  of  the  highway  was  excusable,  or  that  it  was 

due  to  anything  but  neglect  of  duty  on  the  part  of  those  upon 
whom  rested  the  obligation  to  repair.  There  is  evidence  to 
support  a finding  that  if  this  railing  had  been  in  a proper  state 
of  repair,  it  would  have  prevented  the  car  from  falling  into  the 
ravine.  The  evidence  amply  establishes  that  at  trifling  expense 
a fence  or  barrier  could  have  been  provided  at  this  dangerous 
place,  of  a kind  that  everyone  is  familiar  with  upon  the  high- 
ways, that  would  have  been  sufficient  to  prevent  this  accident. 
I agree  with  the  finding  of  the  trial  Judge  that  there  should  have 
been  such  protection,  and  that  the  want  of  it  was  non-repair. 
In  so  finding  it  should  be  made  abundantly  plain  that  this  is  a 
finding  of  fact  upon  the  evidence  in  this  case,  and  nothing  more. 
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Counsel  for  the  appellant  made  some  further  submissions 
based  upon  the  provisions  of  The  Highway  Improvement  Act. 
In  the  first  place  he  submitted  that  in  the  case  of  roads  assumed 
by  the  county,  the  duty  to  repair  is  to  repair  only  in  accordance 
with  the  regulations  of  the  Department,  and  he  cited  sec.  21 
of  the  Act.  There  is  nothing,  however,  in  the  provisions  of  The 
Highway  Improvement  Act  to  relieve  a municipality  whose  duty 
it  is  to  repair,  from  the  obligation  created  by  sec.  480  of  The 
Municipal  Act,  R.S.O.,  1937,  ch.  266.  The  regulations  which 
were  filed  as  an  exhibit  do  not  purport  to  be  in  any  sense  an 
exclusive  code.  They  say  that  certain  things  must  be  done  and 
some  of  them  done  in  a certain  way,  but,  obviously,  they  do  not 
provide  for  every  kind  of  repair  for  every  kind  of  county  road. 
The  broad  duty  of  the  municipality  to  keep  the  highway  in 
repair  still  subsists. 

It  was  further  submitted  by  counsel  for  the  appellant  that 
in  the  case  of  suburban  roads,  under  Part  III  of  The  Highway 
Improvement  Act,  the  duty  to  repair  is  taken  from  the  county 
and  is  imposed  upon  the  Commission  appointed  under  sec.  42. 
In  1930  this  road,  having  become  a county  road,  was  designated 
as  a suburban  road  under  Part  III  of  The  Highway  Improvement 
Act  by  The  Hamilton  and  Wentworth  Suburban  Road  Commis- 
sion, a Commission  selected  as  provided  by  what  is  now  sec.  42 
of  The  Highway  Improvement  Act.  Subsection  1 of  this  section 
provides  that  “the  laying  out,  construction,  maintenance  and 
repair  of  county  roads  within  the  suburban  area  outside  of  any 
city  or  town  and  the  expenditure  thereon,  shall  be  directed  by 
a commission  representing  the  county  and  the  city  or  town 
. . . .”  Subsec.  9 provides  that  the  Commission  shall  be  a 

body  corporate. 

Mr.  Phelan’s  contention  is  that  this  Commission  is  a person, 
acting  in  the  exercise  of  a power  or  authority  conferred  by  law, 
and  over  which  the  municipal  corporation  has  no  control,  within 
subsec.  7 of  sec.  480  of  The  Municipal  Act. 

Subsec.  7 of  sec.  480  of  The  Municipal  Act  is  as  follows: 

“(7)  Nothing  in  this  section  shall  impose  upon  a corporation 
any  obligation  or  liability  in  respect  of  any  act  or  omission  of 
any  person  acting  in  the  exercise  of  any  power  or  authority 
conferred  upon  him  by  law,  and  over  which  the  corporation 
had  no  control,  unless  the  corporation  was  a party  to  the  act 
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or  omission,  or  the  authority  under  which  such  person  acted 
was  a by-law,  resolution  or  license  of  its  council.” 

This  subsection  was  first  enacted  in  1896  by  The  Municipal 
Amendment  Act,  59  Viet.,  ch.  51,  sec.  22.  It  is  probable  that 
the  Legislature  had  in  mind,  when  enacting  it,  the  case  of  rail- 
ways and  other  corporations  having  statutory  rights  upon  the 
highways  over  which  the  municipality  had  no  control,  and  which, 
by  the  erection  of  bridges  or  poles,  or  by  some  other  work  upon 
the  highway  caused  it  to  be  out  of  repair:  see  Holden  v.  Town- 
ship of  Yarmouth  (1903),  5 O.L.R.  579,  at  p.  584;  Atkinson  v. 
City  of  Chatham  (1898),  29  O.R.  518.  Whatever  may  have 
been  the  immediate  purpose  of  the  enactment,  Mr.  Phelan 
argues  that  this  Commission  is  a “person  within  the  description 
of  the  subsection.”  It  becomes  necessary,  therefore,  to  consider 
more  fully  the  provisions  of  The  Highway  Improvement  Act. 

The  creation  of  a Commission  is  initiated  by  an  application 
of  a county  council  having  or  adopting  a system  of  county  roads 
under  the  Act,  to  the  Lieutenant-Governor  in  Council.  There 
is  imposed  upon  the  Commission  the  duty  to  designate  and  define 
the  suburban  roads,  or  portions  thereof  in  the  county  system, 
towards  the  construction  and  maintenance  of  which  the  city  or 
town,  separated  from  the  county,  shall  contribute  (sec.  36). 
By  sec.  37(1),  “roads  designated  as  ‘suburban  roads’  shall  con- 
tinue to  be  county  roads  under  the  jurisdiction  and  control  of 
the  county  council,  the  work  thereon  to  be  under  the  super- 
vision of  the  county  engineer  or  road  superintendent  but  subject 
to  the  direction  of  the  commission  . . .”  Subsec.  2 of  sec.  37 
provides  that  “the  work  on  suburban  roads  may  be  carried  on 
under  the  supervision  of  a qualified  engineer  employed  for  that 
purpose  by  the  commission  in  place  of  the  county  road  superin- 
tendent.” In  this  instance  the  county  already  had  a qualified 
engineer  and  the  Commission  also  employed  him.  It  probably 
makes  no  difference  to  the  result  of  this  case,  but  it  is  ques- 
tionable whether  the  roads  were  not  still  under  his  supervision 
as  the  county  engineer  under  subsec.  1. 

The  Act  makes  provision  for  contributions  towards  the  cost 
of  both  construction  and  maintenance  of  suburban  roads  by  the 
Province  and  by  the  separated  city  or  town.  Sec.  42(1),  pro- 
vides that  “the  laying  out,  construction,  maintenance  and  repair 
of  county  roads  within  the  suburban  area  outside  of  any  city 
or  town  and  the  expenditure  thereon,  shall  be  directed  by  a 
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commission  representing  the  county  and  the  city  or  town  and 
appointed  as  hereinafter  provided.”  The  members  of  the  Com- 
mission are  to  be  appointed  in  equal  numbers  by  the  county 
and  by  the  separated  city  or  town,  and  these  members  shall 
appoint  one  other  whom  they  shall  agree  upon,  and  in  default 
of  such  agreement  the  appointment  is  to  be  made  by  the  Lieu- 
tenant-Governor in  Council. 

The  language  of  the  statute  seems  to  be  carefully  adapted 
to  preserve  the  jurisdiction  of  the  county,  and,  with  it,  the 
responsibility  to  repair,  which,  by  the  terms  of  sec.  480  of  The 
Municipal  Act,  goes  with  the  jurisdiction.  By  sec.  42(1)  of 
The  Highway  Improvement  Act,  the  Commission  is  given  the 
direction  of  the  work,  but  only  its  direction,  and  that  only  in  a 
representative  capacity.  The  fair  construction  of  the  statute 
as  a whole  would  seem  to  be  that  the  position  of  the  county 
council,  as  the  body  having  jurisdiction  and  the  liability  that 
goes  with  jurisdiction,  is  continued,  but  that  its  powers  are,  to 
the  extent  provided,  to  be  exercised  under  the  direction  of  the 
Commission  acting  in  a purely  representative  capacity.  This 
direction  of  the  work  is  something  that  the  county,  in  invoking 
the  provisions  of  the  Act,  concedes  in  order  to  obtain  the  finan- 
cial aid  provided. 

The  trial  Judge  has  pointed  out  in  his  oral  judgment  that  the 
Act  provides  no  remedy  in  case  of  non-repair  against  the  Com- 
mission, nor  does  it  provide  the  Commission  with  any  funds 
for  such  a purpose.  He  further  points  out  that  if  there  is  a 
remedy  against  the  Commission  independently  of  the  statute, 
there  are  no  such  limitations  and  restrictions  upon  it  as  are  to 
be  found  in  the  several  subsections  of  sec.  480  of  The  Municipal 
Act.  It  may  further  be  observed  in  this  connection  that  in  Part 
V of  The  Highway  Improvement  Act,  which  relates  to  highways 
vested  in  the  Crown  under  that  Act,  sec.  75  expressly  provides 
for  liability  of  the  Department  of  Highways  for  damages  sus- 
tained through  non-repair,  with  provisions  for  limitation  of 
action  and  for  notice  of  claim  similar  to  the  provisions  found  in 
sec.  480  of  The  Municipal  Act.  It  seems  unlikely  that  the  Legis- 
lature, when  making  express  and  carefully  restricted  provision 
for  a remedy  in  the  case  of  non-repair  of  a highway  vested  in 
the  Crown,  made  no  provision  at  all  in  respect  to  a remedy 
against  a suburban  commission,  if  any  such  latter  remedy  was 
contemplated. 
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I am  of  the  opinion  that  subsec,  7 of  sec.  480  of  The  Muni- 
cipal Act  does  not  operate  to  relieve  the  appellant  of  liability 
for  non-repair. 

Mr.  Phelan  also  referred  to  the  present  sec.  90  of  The  High- 
way Improvement  Act,  R.S.O.  1937,  ch.  56,  but  I can  see  noth- 
ing in  that  section  that  affects  the  liability  of  the  appellant 
in  this  case. 

As  to  appellant’s  submission  based  upon  the  alleged  improper 
admission  of  evidence,  even  if  it  were  determined  that  the 
evidence  objected  to  should  have  been  excluded,  I am  of  the 
opinion  that  the  admission  of  this  evidence  did  not  affect  the 
decision  of  this  case,  and  upon  this  ground  also  the  appeal  fails. 

On  the  question  of  the  amount  of  damages  awarded,  counsel 
for  the  appellant  seemed  content  not  to  press  his  objections  on 
that  head,  if  counsel  for  the  respondents  did  not  press  his  cross- 
appeal to  increase  the  damages  awarded  to  the  infant  plaintiffs, 
and,  in  the  end,  that  is  substantially  the  position  that  was 
reached.  In  any  event  I see  no  reason  to  interfere  with  the 
damages  as  awarded  by  the  learned  trial  Judge  to  any  of  the 
plaintiffs. 

In  the  result  the  appeal  of  the  defendant  will  be  dismissed 
with  costs,  and  the  appeal  on  behalf  of  the  infant  plaintiffs 
asking  that  their  damages  be  increased,  will  be  dismissed  with- 
I out  costs. 

Middleton  J.A.  agreed  with  Robertson  C.J.O. 

i McTague  J.A. : — I have  had  the  advantage  of  perusing  the 
reasons  for  judgment  of  my  Lord  the  Chief  Justice,  and  while 
agreeing  in  the  result,  have  one  or  two  observations  to  make. 

There  was  an  onus  placed  upon  the  plaintiffs  to  prove  that 
the  damage  was  not  caused  by  the  negligence  of  the  driver  of 
the  car.  See  The  Highway  Traffic  Act,  R.S.O.  1927,  ch.  251, 
sec.  42(1),  the  statute  in  effect  at  the  time  of  the  accident, 
and  the  judgment  of  Roach  J.  in  Wright  v.  Canadian  National 
Railway  Co.,  [1938]  O.R.  66.  It  may  be  that  had  I been  trying 
the  case  I should  not  have  reached  the  conclusion  that  the  onus 
had  been  satisfied.  The  motor  truck  driver  herself  could  only 
go  so  far  as  to  say  that  she  felt  a bump  and  the  car  lurched  to  the 
left  across  the  road  and  into  the  guard  rail.  Other  witnesses 
gave  evidence  to  the  effect  that  there  was  a rut  on  the  road 
which  might  have  caused  the  bump  and  that  in  the  close  vicinity 
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of  the  rut  there  were  patches  of  ice  which  might  have  caused 
the  car  to  skid  as  it  did.  I doubt  that  such  evidence  in  itself 
would  have  led  me  to  conclude  that  the  driver  of  the  car  was 
not  guilty  of  negligence,  especially  when  one  considers  that  the 
car  not  only  went  across  the  centre  line  of  the  highway  but  over 
the  other  side  as  well,  and  into  the  guard  rail.  However  a very 
experienced  and  able  trial  Judge  reached  the  conclusion  that 
negligence  on  the  part  of  the  driver  was  disproved  and  this  after 
hearing  the  witnesses  give  their  evidence  and  after  visiting  the 
scene  of  the  accident.  I am  not  prepared  to  dissent  from  his 
view  on  the  written  evidence  alone,  although  I am  somewhat 
doubtful  of  his  conclusion. 

The  only  other  observation  that  I care  to  make  is  on  Mr. 
Phelan’s  contention  that  the  effect  of  the  judgment  of  the 
learned  trial  Judge  is  to  impose  a duty  on  municipal  corpora- 
tions to  provide  barriers  at  the  side  of  highways  sufficient  in 
strength  to  oppose  the  weight  and  momentum  of  a motor 
vehicle  out  of  control.  In  my  view  neither  the  judgment  of  the 
learned  trial  Judge,  nor  the  judgment  of  this  Court,  admits  of 
any  such  generalization.  It  is  a question  on  the  facts  in  each 
case  whether  there  has  been  non-repair  so  as  to  carry  with  it 
liability  under  the  statute  in  the  light  of  the  principles  laid 
down  in  the  many  cases  referred  to  by  my  Lord  the  Chief 
Justice. 

As  I have  already  intimated  I agree  in  the  disposition  of  the 
appeal  made  by  the  Chief  Justice. 
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[ROSE  C.J.H.C.] 

Re  Stewart. 

Wills — Vested  and  contingent  interests — Transmissibility  of  contingent 
interests — Contingency  dependent  on  a collateral  event. 

A contingent  interest  in  property  is  or  is  not  transmissible  to  the  per- 
sonal representatives  of  the  legatee  under  a will  according  to  the 
nature  of  the  contingency  on  which  it  is  dependent.  Where  the  con- 
tingency on  which  the  vesting  depends  is  a collateral  event,  irrespec- 
tive of  attainment  to  a given  age  and  surviving  a given  period,  the 
death  of  any  child  pending  the  contingency  does  not  work  an  exclu- 
sion, but  simply  substitutes  and  lets  in  the  legatee’s  representative 
for  the  deceased  child. 

A MOTION  for  the  advice  of  the  Court  as  to  the  interpreta- 
tion of  the  will  of  Mary  Stewart,  deceased. 

The  motion  was  heard  by  Rose  C.J.H.C.,  in  Weekly  Court 
at  Toronto. 

Miss  Harrison,  for  The  Canada  Trust  Company,  executors 
of  the  will  of  the  last  surviving  executrix  of  the  will  of  Mary 
Stewart. 

G.  T.  Walsh,  K.C.,  for  Elizabeth  Jones. 

H.  A.  Harrison,  for  Jessie  Casey. 

W.  A.  Thomson,  for  The  London  and  Western  Trusts  Co. 
Ltd.,  executors  of  the  estate  of  S.  K.  Stewart. 

January  21st,  1939.  Rose  C.J.H.C.: — The  testatrix,  Mrs. 
Mary  Stewart,  died  in  June,  1913.  By  her  will  she  named  as 
her  executrix  and  executor  her  daughter  Minnie  and  her  son- 
in-law  Avery  Casey,  and  probate  was  granted  to  them.  Both 
have  died,  and  the  present  applicants  are  the  executors  of  the 
j will  of  the  daughter,  who  survived  the  son-in-law. 
j After  certain  bequests,  the  will  directs  the  executrix  and 
j executor  to  invest  the  residue  of  the  estate  and  to  pay  the  in- 

come from  one-third  of  the  investment  to  the  daughter  Minnie 
I during  her  life  (with  power  to  advance  to  her  parts  of  the  said 
one-third  not  exceeding  in  all  $5,000.00  “for  her  sole  and  only 
use  forever”) , and  if  Minnie  should  die  leaving  a child  or  children 
i her  surviving,  to  pay  over  the  one-third  of  the  investment  (or 
^ such  portion  as  has  not  been  advanced)  to  such  child  or  children 

; share  and  share  alike  when  they  severally  attain  the  age  of 

twenty-one  years;  and  it  proceeds:  “but  if  the  said  Minnie  E. 
j Stewart  should  die  without  leaving  any  child  or  children  her 
surviving  then  the  said  one-third  of  the  residue  of  my  said 
estate  or  such  portion  thereof  as  may  not  have  been  paid  over 
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to  her  shall  be  divided  equally  between  my  son  Samuel  K.  Stew- 
art and  my  daughter  Jessie  M.  F.  Casey  share  and  share  alike 
but  if  either  the  said  Samuel  K.  Stewart  or  Jessie  M.  F.  Casey 
should  have  died  before  the  death  of  the  said  Minnie  E.  Stewart 
leaving  a child  or  children  then  such  child  or  children  shall  be 
entitled  share  and  share  alike  to  the  share  to  which  their 
father  or  mother  would  have  been  entitled  had  he  or  she  been 
living  at  the  time  of  the  death  of  the  said  Minnie  E.  Stewart.” 
No  provision  is  made  for  the  event  of  the  death  of  Mrs.  Casey 
or  Samuel  Stewart  before  Minnie,  leaving  no  child. 

Minnie  E.  Stewart  died  in  July,  1938,  without  issue.  Samuel 
K.  Stewart  predeceased  her.  He  died  in  November,  1931,  leaving 
no  issue  him  surviving.  The  London  and  Western  Trusts  Com- 
pany for  whom  Mr.  Thomson  appears  are  executors  of  his  will. 
The  question  is  whether  his  interest  in  the  one-third  part  of  the 
residue  left  to  Minnie  Stewart  for  life  is  to  pass  to  his  executors, 
and,  if  not,  whether  Mrs.  Casey  takes  the  whole  of  the  third, 
or  whether  there  is  an  intestacy  as  to  Samuel  K.  Stewart’s  in- 
terest in  the  third. 

On  behalf  of  Mrs.  Casey  it  is  admitted  that  the  case  would 
be  covered  by  the  decision  in  Browne  v.  Moody,  [1936]  A.C. 
635,  and  that  Samuel  K.  Stewart’s  interest  would  pass  to  his 
executors,  but  for  the  fact  that,  following  the  life  interest  given 
to  Minnie  Stewart,  there  is  a gift  outright  to  her  child  or  children, 
if  any,  at  twenty-one.  It  is  contended,  however,  that  this  abso- 
lute gift  to  the  children,  if  any,  of  Minnie  rendered  Samuel  K. 
Stewart’s  interest  contingent,  and  that,  as  he  predeceased  Minnie, 
his  executors  take  nothing.  Reference  is  made  to  27  Halsbury’s 
Laws  of  England,  2nd  ed.,  p.  730,  where  it  is  said:  “A  remainder 
may  be  vested  notwithstanding  that  there  are  contingent  re- 
mainders limited  between  it  and  the  particular  estate,  provided 
none  of  the  contingent  remainders  is  a remainder  in  fee.  Thus, 
on  a limitation  to  A.  for  life,  remainder  to  an  unborn  person 
in  tail,  remainder  to  C.  in  fee,  C.  has  the  first  vested  estate  of 
inheritance  ...  If,  however,  the  contingent  limitation  is 
in  fee  simple,  no  estate  limited  after  it  can  be  vested;  though 
different  contingent  remainders  can  be  limited  alternatively  on 
the  same  particular  estate.”  And  particular  stress  is  laid  upon 
the  cases  of  Loddington  v.  Kime  (1695),  1 Salk.  224,  and  Ives 
V.  Legge  (1743),  3 Term.  R.  488n.  In  Loddington  v.  Kime  (as 
reported  in  1 Salk.)  the  devise  was  to  A.  for  life,  and  “if  he  have 
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issue  male,  then  to  such  issue  male  and  his  heirs,  and  if  he  die 
without  issue  male,  to  B.  and  his  heirs”,  and  the  Court  held  that 
the  remainder  in  fee  to  B.  was  not  vested,  because  the  precedent 
limitation  to  the  issue  of  A.  was  a contingent  fee;  and  “they 
took  this  difference,  viz.:  where  the  mesne  estates  limited  are 
for  life  or  in  tail,  the  last  remainder  may,  if  it  be  to  a person 
in  esse,  vest;  but  no  remainder  limited  after  a limitation  in  fee, 
can  be  vested.”  In  Ives  v.  Legge,  where  the  estate  in  question 
was  held  to  be  vested,  Loddington  v.  Kime  was  spoken  of  as  a 
very  singular  case,  but  as  one  in  which  the  holding  that  the 
estate  was  contingent  could  not  be  avoided. 

There  may  be  some  doubt  as  to  whether  Loddington  v.  Kime 
is  really  authority  for  the  point  reported  in  1 Salk,  to  have  been 
decided:  see  1 Eq.  Cas.  Abr.  182,  21  E.R.  975.  But  however 
that  may  be,  and  whether,  in  dealing  with  a devise  worded  in 
the  way  in  which  Mrs.  Stewart’s  gift  to  Samuel  K.  Stewart  is 
worded,  conveyancers  would  or  would  not  speak  of  Samuel  K. 
Stewart’s  estate  as  vested,  my  opinion  is  that  what  we  have 
here  is  really  a case,  not  of  limiting  a remainder  after  an  estate 
in  fee,  but  of  limiting  alternative  remainders  on  the  same  par- 
ticular estate,  and  that,  even  if  the  gift  to  Mr.  Stewart  was,  in 
that  sense,  “contingent”,  the  answer  to  the  question  whether 
his  interest  passed  to  his  executors  is  to  be  found  in  Jarman 
on  Wills,  7th  ed.,  p.  1326,  and  Taylor  v.  Graham  (1878),  3 App. 
Cas.  1287.  Mr.  Jarman  points  out  that  “a  contingent  interest 
will  or  will  not  be  transmissible  to  the  personal  representatives 
of  the  legatee,  according  to  the  nature  of  the  contingency  on 
which  it  is  dependent  . . . Where  . . . the  contingency 

on  which  the  vesting  depends  is  a collateral  event,  irrespective 
of  attainment  to  a given  age  and  surviving  a given  period,  the 
death  of  any  child  pending  the  contingency  works  no  . . . 

exclusion;  but  simply  substitutes  and  lets  in  the  legatee’s  repre- 
sentative for  himself.” 

Taylor  v.  Graham  was  an  appeal  from  the  Court  of  Session, 
but  there  was  no  difference  between  the  law  of  England  and 
that  of  Scotland  in  the  principles  ruling  the  decision.  A testator 
(as  the  headnote  states)  directed  his  trustees  to  hold  and  apply 
the  residue  of  his  estate  for  behoof  of  his  nieces  and  their  children 
in  certain  proportions,  viz.:  one-third  to  A.  in  life-rent,  and  to 
her  children  in  fee;  one-third  to  B.  in  life-rent,  and  to  her  child- 
ren in  fee;  and  one-third  to  C.,  D.,  E.  and  F.  equally  among  them 
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per  stirpes  in  fee.  He  further  provided  that  in  case  A.  and  B. 
died  unmarried,  or  without  issue,  or  in  the  event  of  such  issue 
existing,  but  afterwards  deceasing  before  attaining  the  years 
of  majority,  or  being  married,  then  the  two  third  shares  destined 
to  them  and  their  issue  should  fall  and  accrue  to  C.  D.  E.  and  F. 
and  their  children  respectively  in  life-rent  and  in  fee,  and  equally 
among  them  per  stirpes  as  provided  with  respect  to  their  own 
shares  of  the  residue.  A.  and  B.  died  without  issue,  C.  died 
leaving  one  child,  married,  and  of  age,  but  who  had  died  with- 
out issue  before  A.  and  B.,  and  it  was  held,  reversing  the  deci- 
sion of  the  Court  below,  that  the  representatives  of  the  child 
of  C.  were  entitled  to  participate  in  the  division  of  the  fee  of  the 
two-third  shares  which  were  life-rented  by  A.  and  B.  In  the 
will  (summarized  in  the  headnote)  there  were  indications  that 
the  testator  probably  intended  the  child  of  C.  to  take  whether 
or  not  he  died  without  issue  before  A.  and  B.;  but  that  that 
fact  cannot  be  said  to  be  the  reason  for  the  decision  is  made 
plain  by  the  judgment  of  Lord  Blackburn.  He  said,  at  p.  1296: 
“Mr.  Taylor’s  [C.’s  child’s]  interest  in  the  fund  in  dispute 
was  subject  not  only  to  the  life  interest  of  the  two  Misses  Gil- 
berts [A.  and  B.],  but  also  to  a bequest  in  fee  in  favour  of  their 
children  attaining  full  age  or  marrying,  and  until  the  survivor 
of  the  Misses  Gilberts  died,  such  children  might  come  into  ex- 
istence and  attain  full  age  or  marry;  and  so  till  then,  it  was 
uncertain  whether  Mr.  Taylor,  however  long  he  lived,  would 
ever  come  into  possession.  I do  not  think  however,  that  does 
or  ought  to  make  any  difference.  It  is  in  general  for  the  benefit 
of  the  objects  of  the  testator’s  bounty  that  they  should  be  able 
to  deal  with  their  expectant  interests  at  once;  which  they  can  do 
if  their  interest  is  vested,  though  subject  to  be  divested  by  the 
happening  of  a subsequent  event;  but  which  they  cannot  do  if 
their  interests  are  kept  in  suspense  and  contingency  until  that 
event  has  happened.  And  therefore  it  is  to  be  presumed  that 
a testator  intends  the  gift  he  gives  to  be  vested  subject  to  being 
divested,  rather  than  to  remain  in  suspense  ...  I think  that 
the  language  of  the  instrument  in  question  when  closely  scanned 
is  such  as  rather  to  strengthen  the  presumption  that  the  testa- 
tor’s intention  was  in  favour  of  vesting;  but  I prefer  resting 
my  opinion  on  the  ground  that  there  is  nothing  to  rebut  that 
presumption.” 
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I am  quite  unable  to  distinguish  the  present  case  from  Taylor 
V.  Graham,  and  my  answer  to  the  question  propounded  in  the 
originating  notice  is  that  the  persons  entitled  to  the  one-third 
interest  in  the  residue  of  the  estate  of  Mary  Stewart  bequeathed 
by  her  will  to  her  daughter  Minnie  for  life  are  Mrs.  Casey  and 
the  executors  of  the  will  of  Samuel  K.  Stewart  share  and  share 
alike. 

The  costs  of  all  the  parties  appearing  will  be  paid  out  of 
the  share,  those  of  the  executors  being  taxed  as  between  solicitor 
and  client. 

Order  accordingly. 


[COURT  OF  APPEAL.] 

Re  Confederation  Coal  and  Coke  Ltd*  and  Bermingham  et  al* 


Arbitration — Award — No  appeal  from  award  by  terms  of  submission 
— Award  stated  in  form  of  special  case  for  opinion  of  Court- 
Evidence  and  exhibits  made  part  of  the  special  case — Power  of 
Court  to  interfere  with  award — The  Arbitration  Act,  R.S.O.  1937, 
ch.  109,  secs.  9(b),  11  and  26. 

Pursuant  to  the  terms  of  a construction  contract  three  arbitrators  were 
appointed  to  determine  a dispute  arising  out  of  the  performance  of 
the  contract.  By  the  terms  of  the  contract  the  decision  of  two  of 
the  arbitrators  was  to  be  final  and  binding  on  the  parties. 

A majority  of  the  arbitrators  made  their  award  in  writing  by  stating 
the  sums  payable  by  the  parties  concerning  the  matter  in  dispute 
and  also  stated  the  whole  of  their  award  in  the  form  of  a special 
case  for  the  opinion  of  the  Court.  As  part  of  the  special  case  the 
arbitrators  included  the  exhibits  and  the  evidence  adduced  before 
them. 

Held,  by  the  Court  of  Appeal  affirming  an  order  of  Hogg  J.,  that  the 
Court  could  not  interfere  with  the  award  and  that  a motion  for  the 
determination  by  the  Court  of  the  special  case  stated  by  the 
arbitrators  should  be  dismissed. 

By  the  submission  to  arbitration  no  appeal  lay  from  the  award  and 
the  Court  can  not  interfere  with  the  award  unless  there  is  a mistake 
of  law  or  fact  on  the  face  of  the  award.  The  arbitrators  stated 
unequivocally  the  sums  of  money  which  they  considered  were 
properly  payable  by  the  parties  and  a dissatisfied  party  can  not 
acquire  a right  of  appeal  from  the  award  by  the  device  of  having 
the  evidence  and  the  exhibits  made  part  of  the  special  case  since 
the  acquisition  of  such  a right  of  appeal  would  be  contrary  to  the 
terms  of  the  submission  which  provided  that  the  decision  of  the 
majority  of  the  arbitrators  should  be  final  and  binding  upon  the 
parties. 

A MOTION  by  William  Bermingham  and  Son  for  an  order 
remitting  an  award  back  to  the  arbitrators. 


158 


Ontario  Reports. 


[1939] 


The  motion  was  heard  by  Hogg  J.  in  Weekly  Court  at 
Toronto. 

J.  H.  Rodd,  K.C.,  for  William  Bermingham  and  Son. 

S.  L.  Springsteen,  K.C.,  for  Confederation  Coal  and  Coke  Ltd. 

October  29th,  1938.  Hogg  J.: — On  the  18th  June,  1936, 
William  Bermingham  & Son  entered  into  a contract  with 
Confederation  Coal  and  Coke  Limited,  whereby  they  agreed  to 
construct  a fill  and  dock,  and  do  certain  dredging,  at  the  City 
of  Windsor,  for  the  said  company. 

A term  of  the  contract  provided  that  in  case  of  disputes 
arising  with  reference  to  the  work,  such  disputes  might  be 
decided  by  arbitration  and  that  each  of  the  parties  should 
appoint  an  arbitrator.  These  two  arbitrators  should  select  a 
third  and  the  decision  of  any  two  of  the  arbitrators  should  be 
final  and  binding  upon  the  parties. 

After  the  work  under  the  contract  had  been  proceeded  with, 
certain  disputes  respecting  matters  connected  with  the  contract 
arose  between  the  parties,  and  these  disputes  were  the  subject 
of  an  action  brought  by  the  coal  company  against  the  contractors, 
William  Bermingham  & Son. 

On  the  6th  March,  1937,  notice  was  given  on  behalf  of 
William  Bermingham  & Son  to  the  coal  company,  invoking 
the  provision  for  arbitration  contained  in  the  contract,  and 
requiring  the  coal  company  to  appoint  an  arbitrator,  and  on 
the  12th  March,  an  order  was  made  in  the  action  by  J.  A. 
McEvoy  J.,  staying  the  action,  and  referring,  upon  the  consent 
of  the  parties,  all  claims  between  those  parties  for  determination 
and  decision  to  arbitrators  to  be  appointed  under  the  contract. 

The  arbitration  was  proceeded  with,  and  on  the  11th  January, 
1938,  two  of  the  arbitrators  published  their  award  in  writing, 
giving  notice  that  the  whole  of  the  award  was  stated  in  the 
form  of  a special  case  for  the  opinion  of  the  Court,  pursuant 
to  the  provisions  of  The  Arbitration  Act,  R.S.O.  1927,  ch.  97 
(now  R.S.O.  1937,  ch.  109)  . 

A majority  of  the  arbitrators  awarded  William  Bermingham 
& Son  the  sum  of  $14,686.45  to  be  paid  to  that  firm  by  the 
Confederation  Coal  & Coke  Limited,  and  they  awarded  the  latter 
company  the  sum  of  $16,436.21  as  damages  for  breach  of  the 
contract  to  be  paid  by  William  Bermingham  & Son. 
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On  the  10th  January,  1938,  the  remaining  arbitrator  had 
issued  a minority  award. 

On  the  10th  March,  1938,  a motion  was  made  to  the  Court 
of  Appeal  for  Ontario,  on  behalf  of  William  Bermingham  & Son, 
for  judgment  upon  the  award. 

According  to  the  order  of  the  Court  of  Appeal  of  this  date, 
the  Court  was  of  the  opinion  that  it  had  no  jurisdiction  to  hear 
the  motion,  and  it  was  ordered  that  such  motion  be  heard  by  a 
Judge  in  Weekly  Court. 

On  the  16th  March,  a motion  was  made  on  behalf  of  William 
Bermingham  & Son  to  the  Weekly  Court,  it  being  set  out  in 
the  notice  of  motion,  that  the  arbitrators  were  in  error  in  their 
finding  of  fact  with  reference  to  certain  matters  in  dispute, 
and  that  the  arbitrators  were  also  in  error  with  respect  to 
certain  of  their  conclusions  of  law.  It  was  requested  that  the 
award  of  the  arbitrators  be  amended,  or  be  set  aside  or  re- 
mitted back  to  the  arbitrators,  on  the  ground  of  error  of  law 
appearing  upon  the  award  in  the  form  of  a special  case. 

Under  sec.  9 of  The  Arbitration  Act,  R.S.O.  1937,  ch.  109, 
an  arbitrator  has  power,  inter  alia: 

“(h)  to  state  an  award  as  to  the  whole  or  part  thereof  in  the 
form  of  a special  case  for  the  opinion  of  the  Court.” 

The  proper  forum  for  the  hearing  of  a case  stated  by 
arbitrators  is  the  Court  of  Appeal.  It  cannot  be  heard  by  a 
single  Judge:  Re  Toronto  Railway  Co.  and  City  of  Toronto 
(1921),  51  O.L.R.  351. 

In  view  of  the  order  of  the  Court  of  Appeal,  it  must  be 
concluded  that  that  Court  did  not  regard  the  award  as  being 
in  the  form  of  a special  case  under  sec.  9 of  The  Arbitration  Act, 
although  such  award  was  stated  by  the  arbitrators  to  be  an 
award  of  this  character. 

The  judgment  in  Re  Grand  Trunk  Ry.  Co.  and  Petrie  (1901), 
2 O.L.R.  284,  holds  that  after  the  execution  of  the  award  it  is 
too  late  to  state  a case  as  provided  by  the  statute. 

By  sec.  16  of  The  Arbitration  Act,  it  is  provided  that  “where 
it  is  agreed  by  the  terms  of  the  submission  that  there  may  be 
an  appeal  from  the  award,  an  appeal  shall  lie  to  the  judge  of 
the  Supreme  Court  and  to  the  Court  of  Appeal.” 

Under  the  terms  of  the  clause  in  the  contract  between  the 
parties  providing  for  the  submission  of  disputes  to  arbitration, 
there  is  no  condition  that  there  may  be  an  appeal  from  such 
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an  award.  On  the  contrary  this  clause  of  the  contract  sets  1 
out  that  the  decision  of  any  two  of  the  arbitrators  shall  be  final  i 
and  binding  upon  the  parties.  * 

It  was  long  ago  established  that  where  a matter  or  matters 
in  dispute  have  been  referred  to  an  arbitrator,  he  is  the  sole 
judge  of  the  questions  both  of  law  and  fact.  It  was  said  by 
Williams  J.  in  Hodgkinson  v.  Fernie  (1857),  3 C.B.  (n.s.)  189, 
at  p.  202: 

“The  only  exceptions  to  that  rule,  are,  cases  where  the  award 
is  the  result  of  corruption  or  fraud,  and  one  other,  which, 
though  it  is  to  be  regretted,  is  now,  I think,  firmly  established, 
viz.,  where  the  question  of  law  necessarily  arises  on  the  face  of 
the  award,  or  upon  some  paper  accompanying  and  forming  part 
of  the  award.” 

This  exposition  of  the  law  upon  this  point  was  affirmed  and 
approved  by  the  Judicial  Committee  of  the  Privy  Council  in 
the  appeal  of  Champsey  Bhara  d Co.  v.  Jivraj  Balloo  Bpinning  I 
and  Weaving  Co.  Ltd.,  [1923]  A.C.  480.  See  also  British  West-  | 
inghouse  Electric  and  Manufacturing  Co.  v.  Underground  Electric  j| 
Railways  Co.,  [1912]  A.C.  673,  and  Re  Kirshenhaum  and  Green,  f 
[1937]  O.W.N.  349.  I 

It  is  evident  that  the  sole  jurisdiction  which  this  Court  has 
to  consider  this  award  is  upon  the  issue  whether  an  error  of  law 
appears  on  the  face  of  the  award. 

It  was  contended  by  counsel  for  William  Bermingham  & Son 
that  the  evidence  and  exhibits  had  been  made  part  of  the  award 
in  the  form  of  a special  case,  and  that  therefore  such  evidence 
and  exhibits  may  be  looked  at  in  considering  the  question  of 
error  appearing  upon  the  face  of  the  award. 

The  last  paragraph  of  the  document,  the  whole  of  which  the  j 
arbitrators  call  the  award,  reads  as  follows : I 

“7.  As  part  of  said  special  case  we  include  the  exhibits 
put  in  before  the  arbitrators,  being  Numbers  1 to  33  inclusive, 
and  the  evidence  adduced  before  such  arbitrators  and  append  it 
herewith.” 

Any  consideration  of  this  contention  must  be  proceeded  with 
on  the  ground  that  the  award  is  not  in  the  form  of  a special 
case. 

In  Holgate  v.  Killick  (1861),  31  L.J.  Ex.  7,  Wilde  B.  said: 

“The  principle  to  be  collected  from  the  later  cases  is  very 
plain,  and  it  is,  that  the  Court  will  not  look  at  anything  to 
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induce  it  to  review  the  decision  of  an  arbitrator  on  any  matter 
submitted  to  him  for  his  decision,  except  it  be  something  appear- 
ing on  the  face  of  the  award,  or,  on  a document  forming  part 
of  the  award.” 

According  to  the  decision  in  the  CTiampsey  case  above  re- 
ferred to,  the  error  of  law  must  be  found  in  the  award  or  a 
document  actually  incorporated  therewith,  as  for  instance  the 
reasons  for  judgment. 

Lord  Dunedin  said,  at  p.  487: 

“An  error  in  law  on  the  face  of  the  award  means,  in  their 
Lordships’  view,  that  you  can  find  in  the  award  or  a document 
actually  incorporated  thereto,  as  for  instance  a note  appended 
by  the  arbitrator  stating  the  reasons  for  his  judgment,  some 
legal  proposition  which  is  the  basis  of  the  award,  and  which  you 
can  then  say  is  erroneous.” 

See  also.  Parsons  v.  Township  of  Eastnor  (1915),  34  O.L.R. 
110. 

I cannot  come  to  the  conclusion  in  view  of  the  authorities 
mentioned,  that  the  clause  which  I have  already  set  out,  whereby 
the  arbitrators  state  they  include  the  exhibits  and  evidence  taken 
on  the  arbitration  as  part  of  the  so  called  special  case,  can  be 
considered  by  me  in  determining  the  point  in  issue.  I think 
that  the  fact  that  the  arbitrators  purport  to  include  the  evidence 
and  exhibits  as  part  of  what  they  term  the  special  case,  does 
not  make  them  part  of  their  reasons  for  judgment.  After 
having  made  their  award,  the  arbitrators  have  set  out  their 
reasons  for  judgment  in  those  paragraphs  in  which  they  state 
their  findings  upon  the  facts  in  dispute,  and  in  certain  instances, 
state  the  principle  of  law  which  they  have  applied  to  those  facts. 
The  contract  itself  is  also  referred  to  in  the  reasons  of  the 
arbitrators. 

The  basic  principle  underlying  the  submission  of  a dispute 
to  arbitration  is  that  the  award  shall  be  a final  disposition  of  the 
matter. 

The  judgment  of  McTague  J.  in  Re  Kirshenhaum  and  Green, 
[1937]  O.W.N.  349,  gives  at  length  the  remarks  of  the  learned 
author  of  Russell  on  Arbitration  and  Award,  12th  ed.,  at  p. 
220,  as  to  the  finality  of  an  award  of  arbitrators. 

Where,  as  in  the  case  at  bar,  the  submission  to  arbitration 
states  the  award  shall  be  final,  I am  unable  to  conceive  that 
arbitrators,  by  a statement  that  they  include  the  evidence  and 
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exhibits  as  part  of  an  award,  or  as  part  of  the  reasons  for 
the  award,  can  override  the  finality  of  the  award  and  by  such 
statement  open  up  the  whole  matter  in  dispute  to  be  tried  by 
a Court. 

After  making  their  award  of  the  amounts  to  which  each 
party  was  entitled,  the  arbitrators  then  found  certain  facts, 
set  out  in  six  distinct  paragraphs,  of  what  must  be  regarded  as 
their  reasons  for  the  award. 

With  reference  to  the  finding  of  facts  set  out  in  paragraph 
1,  the  arbitrators  said: 

“We  further  find  that  these  facts  do  not  in  law  constitute 
a waiver  of  the  time  limit  for  beneficial  completion  and  that 
the  owner  is  entitled  to  claim  damages  for  default  in  beneficial 
completion  of  the  contract  by  the  date  fixed  therein,  the  question 
being:  Are  we  right  in  our  finding  that  the  above  facts  in 
law  do  not  constitute  a waiver  of  the  time  limit  for  beneficial 
completion  of  the  contract?” 

The  issue  before  me  with  respect  to  this  statement  is  as 
to  whether  or  not  the  arbitrators  have  made  an  error  of  law 
apparent  on  the  face  of  the  award. 

But  with  respect  to  the  finding  of  facts  in  paragraphs  2, 
3 and  4,  the  arbitrators  do  not  state  any  proposition  of  law. 
They  merely  ask  to  be  informed  as  to  the  principle  of  law  to 
be  applied  to  the  facts  as  found  by  them. 

The  5th  paragraph  of  the  reasons  for  the  award,  states 
certain  facts  as  found.  The  arbitrators  hold  that  upon  those 
facts  they  find  the  owner’s  claim  for  loss  of  business  is  too 
remote  and  should  be  disallowed  and  ask  whether  they  are  right 
in  applying  this  principle  of  law  to  the  facts. 

With  reference  to  the  facts  set  out  in  the  6th  paragraph, 
the  arbitrators  proceed  to  fix  damages  upon  the  principle  of 
law  stated  by  them,  and  ask  whether  they  are  right  in  so  doing. 

The  propositions  of  law  which  appear  in  the  reasons  of  the 
arbitrators,  and  which  the  arbitrators  have  applied  to  the  facts 
as  found,  are  confined  to  these  paragraphs  1,  5 and  6. 

The  contract  in  question  is  one  which  falls  within  the 
definition  of  a building  contract:  3 Halsbury’s  Laws  of  England, 
2nd  ed.,  p.  184. 

With  reference  to  paragraph  1 of  the  reasons  for  the  award, 
counsel  for  the  contractors  contends,  that  the  arbitrators  erred 
in  the  meaning  they  have  placed  upon  the  term  “beneficial 
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completion”  in  article  2 of  the  contract,  and  that  the  inter- 
pretation to  be  given  this  phrase  is  a matter  of  construction  of 
the  contract  and  of  the  application  of  legal  principles.  But  the 
arbitrators  have  defined  as  a fact  the  meaning  of  “beneficial 
completion”.  Its  meaning,  so  far  as  this  contract  is  concerned, 
must  depend  upon  the  evidence  and  all  of  the  circumstances 
surrounding  the  contract  and  was  a question  for  the  arbitrators 
to  determine  from  such  evidence  and  circumstances. 

“The  question  as  to  what  is  a reasonable  time  [for  com- 
pletion] is  one  of  fact.  All  the  circumstances  of  the  case  should 
be  taken  into  consideration”:  3 Halsbury’s  Laws  of  England,  2nd 
ed.,  p.  220. 

Again  referring  to  paragraph  1 of  the  reasons  for  the  award, 
it  was  argued  by  counsel  for  the  contractors  that  the  facts  and 
circumstances  showed  that  the  Confederation  Coal  and  Coke 
Limited  had  waived  the  time  limit  for  beneficial  completion. 

The  judgment  of  the  Supreme  Court  of  Canada  in  the  appeal 
of  City  of  Calgary  v.  Janse-Mitchell  Construction  Co.  (1919), 
59  S.C.R.  101,  was  cited  as  authority  in  support  of  this  claim. 
In  that  appeal  the  Court  came  to  the  conclusion  on  the  facts, 
that  there  had  been  waiver  of  the  time  limit.  A final  certificate 
by  the  engineer  had  been  delivered,  and  the  municipality  had 
taken  possession  of  the  work.  Certain  correspondence  between 
the  parties  was  before  the  Court.  Duff  J.,  now  Chief  Justice, 
said,  at  p.  106: 

“.  . . . these  facts  constitute,  I think,  sufficient  ground  for 
requiring  us  to  draw  the  inference  that  the  time  for  completion 
was  extended  until  the  date  when  the  works  were  substantially 
completed  by  the  contractor  in  July,  1931.” 

Anglin  and  Idington  JJ.  dissented,  finding  from  the  facts, 
waiver  should  not  be  implied. 

The  facts  as  found  by  the  arbitrators  in  the  case  at  bar 
are  not  on  all  fours  with  those  present  in  the  Calgary  case, 
as  for  instance,  a final  certificate  had  not  been  issued.  Whether 
waiver  may  be  implied  or  not  depends  entirely  on  all  of  the 
circumstances  present. 

In  Clydebank  Engineering  and  Shipbuilding  Co.  Ltd.  v.  Don 
Jose  Ramos  Yzquierdo  Y Castaneda,  [1905]  A.C.  6,  in  the  House 
of  Lords,  it  was  held  that  payment  of  the  full  contract  price 
of  certain  ships  under  construction  for  the  respondents  by  the 
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shipbuilding  company,  which  were  delivered  many  months  after 
the  time  for  delivery  stipulated  in  the  contract  had  expired, 
was  not  waiver  of  a claim  by  the  respondents  for  damages.  The 
Earl  of  Halsbury  L.C.  stated  that  there  was  no  evidence  of 
an  agreement,  assented  to  by  both  parties,  that  damages  should 
be  waived. 

It  is  objected  by  counsel  for  William  Bermingham  & Son 
that  this  appeal  was  from  a judgment  of  the  Court  of  Session 
of  Scotland,  and  that  the  principle  of  law  respecting  the  issue 
was  not  the  same  as  our  law,  but  Lord  Halsbury  held  that  the 
law  to  be  applied  is  the  same  both  in  England  and  in  Scotland. 

If  the  breach  of  the  contract  is  non-completion  as  to  time, 
allowing  a contractor  to  continue  working  does  not  amount  to 
a waiver  of  the  employer’s  right  to  damages  for  delay:  3 
Halsbury’s  Laws  of  England,  2nd  ed.,  p.  236;  Emden  and  Watson 
on  Building  Contracts,  5th  ed.,  p.  93. 

Hudson  on  Building  Contracts,  6th  ed.,  pages  227-228,  states 
the  law  to  be,  that  payment  in  full,  or  on  account,  or  on  progress 
estimates,  is  not  a bar  to  a claim  by  the  employer  for  damages 
for  breach  of  contract.  i 

It  was  held  in  Cole  v.  Smith  (1909),  13  O.W.R.  774,  in  the  j 
Court  of  Appeal,  that  the  question  of  waiver  where  one  of  the  i 
parties  had  accepted  the  building  under  consideration,  was  a j 
question  of  fact. 

I cannot  hold  that  there  is  an  error  of  law  appearing  on  the 
face  of  the  award  insofar  as  paragraph  1 of  the  reasons  for  the 
award  is  concerned.  Nor  do  I find  that  I can  reach  the  con- 
clusion that  there  is  an  error  of  law  appearing  upon  the  face 
of  the  award  in  respect  to  paragraphs  5 and  6 of  the  reasons 
for  the  same. 

The  leading  case  of  Hadley  v.  Baxendale  (1854),  9 Ex.  341, 
referred  to  in  almost  every  case  of  the  character  of  that  at 
bar,  states  the  principle  to  be,  that  if  the  circumstances  under 
which  the  contract  was  made  are  known  to  the  interested 
parties,  the  damages  flowing  from  a breach  of  such  contract 
which  the  parties  to  the  contract  would  reasonably  contemplate, 
would  be  “the  amount  of  injury  which  would  ordinarily  follow 
from  a breach  of  contract  under  these  special  circumstances  so 
known  and  communicated.” 

In  Canada  Foundry  Co.  v.  Edmonton  Portland  Cement  Co. 
(1918),  43  D.L.R.  583,  the  question  of  damages  flowing  from  a 
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breach  of  a building  contract  where  delay  occurred  in  the 
completion  of  the  work,  was  considered.  The  judgment  of 
the  Judicial  Committee  of  the  Privy  Council,  was,  that  damages 
might  be  claimed  by  the  owners  for  loss  of  profit  which  might 
fairly  be  considered  (p.  592)  “as  arising  naturally,  that  is, 
according  to  the  ordinary  course  of  things  from  the  breach 
of  the  appellants’  contract  complained  of,  and  was  also  such 
loss  as  might  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  the  parties  at  the  time  they  made  the  contract 
as  the  probable  result  of  a breach  of  it.” 

The  arbitrators,  or  the  majority  of  them,  have,  upon  the 
facts  found  by  them,  determined  the  damages  which  they  think 
might  fairly  be  considered  as  arising  from  the  breach  of  the 
contract. 

I do  not  think  the  arbitrators  have  acted  contrary  to  the 
discretion  given  them  by  the  principle  stated  in  Hadley  v. 
Baxendale,  supra,  and  in  the  Canada  Foundry  case,  supra. 

I have  not  been  able  to  reach  the  conclusion  that  an  error 
of  law  appears  on  the  face  of  the  award. 

I do  not  think  there  are  grounds  present  which  justify  me, 
under  the  authorities,  in  remitting  the  award  back  to  the 
arbitrators:  1 C.E.D.  (Ont.)  288,  and  the  cases  there  cited. 

The  costs  of  this  motion  should  be  to  Confederation  Coal  and 
Coke  Limited. 

William  Bermingham  and  Son  appealed  to  the  Court  of 
Appeal  from  the  order  of  Hogg  J. 

January  10th,  11th  and  12th,  1939.  The  appeal  was  heard 
by  Robertson  C.J.O.,  Middleton  and  Hasten  JJ.A. 

The  arguments  of  counsel  are  reported  only  in  relation  to 
the  question  whether  the  Court  of  Appeal  could  consider  the 
evidence  and  the  exhibits  which  were  made  part  of  the  special 
case. 

8.  L.  Spring  Steen,  K.C.,  and  8.  H.  Robinson  for  Confederation 
Coal  and  Coke  Ltd.,  the  respondent,  submitted  that  the  Court 
should  consider  only  the  findings  of  the  majority  arbitrators 
and  not  the  evidence  and  exhibits  which  the  majority  arbitrators 
have  tried  to  incorporate  in  their  award.  There  is  no  authority 
for  such  procedure.  The  evidence  and  the  exhibits  are  not  so 
connected  with  the  award  as  to  form  part  of  it  within  the 
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cases.  This  is  merely  a device  to  establish  a right  of  appeal 
where  the  submission  stipulated  that  there  was  to  be  none. 

J.  H.  Rodd,  K.C.,  for  William  Bermingham  and  Son,  appel- 
lants, argued  that  the  arbitrators  having  made  the  evidence  and 
exhibits  a part  of  the  special  case,  these  documents  may  be 
read  and  considered,  and  proper  inferences  drawn  therefrom. 
Counsel  for  the  appellants  also  argued  that  the  arbitrators  had 
been  guilty  of  legal  misconduct  in  ignoring  pertinent  evidence 
and  that  this  was  a ground  for  remitting  the  award  under  sec. 
11  of  The  Arbitration  Act,  R.S.O.  1937,  ch.  109. 

Cur.  adv.  vult. 

January  23rd,  1939.  The  judgment  of  the  Court  was  delivered 
by  Hasten  J.A.: — This  is  an  appeal  from  the  judgment  of  Hogg 
J.,  dated  the  29th  day  of  October,  1938. 

In  the  consideration  of  this  appeal  I find  that,  owing  to  the 
complicated  situation  which  has  been  induced  by  the  joint 
efforts  of  the  arbitrators  and  the  parties,  it  is  essential  to 
state  in  full  and  at  length  the  award  of  the  arbitrators,  which  I 
have  done  by  making  it  an  appendix  to  these  reasons. 

The  notice  of  motion  which  came  before  Hogg  J.,  and  which 
thereby  defines  the  application  argued  before  this  Court,  seeks 
for  a determination  by  the  Court  of  the  special  case  stated 
by  the  majority  of  the  arbitrators,  and  for  judgment  on  the 
award  as  finally  settled  and  determined  by  the  Court.  The 
notice  before  Hogg  J.  states,  in  addition,  that  on  the  hearing 
of  the  motion  there  would  be  read  the  award,  the  evidence 
upon  the  arbitration  and  the  exhibits  filed  thereon.  It  also 
gave  notice  that  on  the  hearing  of  the  motion  it  would  be 
contended  as  follows: 

“1.  The  learned  Judge  neglected  to  answer  the  question 
submitted  by  the  arbitrators  upon  which  the  result  of  the 
arbitration  depended. 

“2.  The  learned  Judge  erred  in  holding  that  the  arbitrators 
had  a right  to  add  to  the  language  of  the  contract  by  defining 
the  meaning  of  the  words  ‘beneficial  completion’,  or  in  the 
alternative,  having  found  that  the  arbitrators  determined  the 
meaning  of  the  contract  in  this  regard  as  a result  of  the 
evidence,  then  the  Court  has  the  right  to  look  at  the  evidence 
to  see  whether  the  proper  legal  conclusion  had  been  drawn 
therefrom. 
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“3.  In  considering  the  question  of  the  definition  of  these 
words  the  arbitrators  wrongfully  failed  to  consider  pertinent 
and  conclusive  evidence,  and  this  is  on  the  same  footing  as  if 
the  arbitrators  had  based  their  evidence  upon  wrongfully  ad- 
mitted evidence.  This  is  a stronger  case  as  there  is  not  the 
I slightest  evidence  to  justify  the  definition  placed  by  the  arbi- 
trators upon  the  words  ‘beneficial  completion’.  From  all  the 
circumstances  one  cannot  help  but  feel  that  there  is  a deliberate, 
if  not  wilful,  ignoring  of  outstanding  evidence. 

“4.  The  learned  Judge  also  erred  in  failing  to  answer 
Questions  1,  2 and  3 in  the  affirmative. 

“5.  The  learned  Judge  erred  in  failing  to  find  that  the 
arbitrators  had  no  right  to  fix  an  extension  of  time  for  com- 
pletion of  the  contract,  but  if  so,  the  arbitrators  erred  in  law 
in  the  principle  upon  which  they  allowed  an  extension  of  time 
in  respect  of  extras. 

“6.  With  reference  to  paragraph  6 of  the  award  the  learned 
Judge  erred  in  finding  that  the  facts  stated  therein  constituted 
grounds  for  an  allowance  of  damages  to  the  owner. 

“7.  With  reference  to  paragraph  7,  it  will  be  observed  that 
the  arbitrators  specifically  state  ‘as  part  of  said  special  case 
we  include  the  exhibits  put  in  before  the  arbitrators,  being 
Nos.  1 to  33  inclusive,  and  the  evidence  adduced  before  such 
arbitrators  and  appended  herewith.’  From  this  statement  it 
is  quite  evident  that  in  the  minds  of  the  arbitrators  it  was 
intended  that  these  parts  should  be  read  into  the  award  itself 
and  be  looked  at  for  the  purpose  of  answering  the  questions 
submitted  to  the  Court,  and  the  learned  Judge  erred  in  failing 
to  so  consider  the  matter  and  in  refusing  to  look  at  the  evidence 
and  exhibits. 

“8.  And  for  such  further  reasons  upon  the  hearing  as 
counsel  may  advise.” 

The  formal  order  embodying  the  conclusion  of  Mr.  Justice 
Hogg  and  being  the  order,  here  in  appeal,  declared  as  follows: 
“This  court  doth  order  and  adjudge  that  the  motion  of  the 
said  William  Bermingham  and  C.  J.  Bermingham  be,  and  the 
same  is  hereby  dismissed,  and  the  said  award  is  hereby  con- 
firmed.” 

The  contract  out  of  which  the  present  proceeding  arises  was 
for  the  construction  by  the  appellants  for  the  respondents  of  a 
dock  and  the  doing  of  certain  dredging  connected  with  the 
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same  project.  The  dispute  before  this  Court  relates  solely 
to  the  damages  for  failure  to  complete  within  the  time  agreed, 
which  the  majority  arbitrators  have,  by  their  award,  accorded  1 
to  the  respondents.  1 

Particulars  of  the  somewhat  vagarious  course  of  the  pro- 
ceedings appear  in  the  reasons  for  judgment  of  Hogg  J.,  and 
need  not  be  here  repeated.  It  suffices  to  observe  that  the  || 
stated  case  submitted  by  the  majority  arbitrators  was  evidently  il 
intended  by  them  to  be  made,  not  under  the  provisions  of  sec. 

26  of  The  Arbitration  Act,  R.S.O.  1937,  ch.  109,  but  under 
sec.  9(b)  of  that  Act,  and  was  intended  by  them  to  be  a final 
award,  though  they  omit  to  state  what  the  result  would  be  if 
the  Court  should  answer  the  questions  propounded  by  negativing 
the  conclusions  of  the  arbitrators. 

I am  of  opinion  that  the  opening  paragraph  of  the  award 
whereby  the  majority  arbitrators  awarded  $14,686.45  to  the 
appellants  and  $16,436.21  to  the  respondents,  is  a valid  and 
effective  award.  It  certainly  expresses  in  unequivocal  terms 
the  considered  opinion  and  determination  of  the  majority 
arbitrators. 

I am  further  of  opinion  that  all  the  subsequent  paragraphs 
of  the  award  are  to  be  read  together  and  in  conjunction  with 
clause  7,  which  is  as  follows: 

“As  part  of  the  said  special  case  we  include  the  exhibits 
put  in  before  the  arbitrators  being  Nos.  1 to  33  inclusive  and  ; 
the  evidence  adduced  before  such  arbitrators  and  appended  | 
herewith.”  j 

I am  further  of  opinion  that  these  clauses  subsequent  to 
No.  1,  when  read  together  and  along  with  paragraph  7 quoted 
above,  are  abortive  and  nugatory  because,  by  this  device,  it  is 
sought  to  establish  a right  of  appeal  from  the  award  contrary 
to  the  terms  of  the  submission  which  by  article  42  provides 
as  follows: 

“In  the  case  of  any  dispute  between  the  owner  or  the  archi- 
tect on  his  behalf,  and  the  contractor  during  the  progress  of 
the  work,  or  after  the  determination  or  breach  of  the  contract 
as  to  any  matter  arising  thereunder,  either  party  hereto  shall 
give  to  the  other  notice  of  such  dispute. 

“Thereupon  each  party  shall  appoint  an  arbitrator  and  these 
shall  jointly  select  a third  and  the  decision  of  any  two  shall 
be  final  and  binding  upon  the  parties.” 
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Consequently  by  the  terms  of  the  submission  no  appeal  lies 
from  the  award  of  a majority  of  the  arbitrators  as  to  any  ques- 
tion of  law  or  fact. 

The  law  in  that  respect  is  well  settled,  and  I quote  from 
! Russell  on  Arbitration  and  Award,  12th  ed.,  at  p.  177;  under 
i the  heading  “Mistake  not  appearing  on  the  face  of  the  award:” 

f “Where  an  arbitrator  makes  a mistake  either  in  law  or  in 

[ 

f fact  in  determining  the  matters  referred,  but  such  mistake  does 
j not  appear  on  the  face  of  the  award,  the  award  is  good  not- 
j withstanding  the  mistake,  and  will  not  be  remitted.  But  if  the 
j arbitrator  states  unsound  reasons  for  his  decision  in  the  award 
so  that  there  is  a mistake  on  the  face  of  it,  the  award  may  be 
j remitted.  Similarly,  if  the  arbitrator  states  unsound  reasons 
j in  a document  contemporaneous  with  and  forming  part  of  the 
award,  it  may  be  remitted  for  reconsideration.” 

I find  nothing  in  any  of  the  cases  at  variance  with  the  state- 
ments of  Wilde  B.,  in  Holgate  v.  Killick  (1861),  31  L.J.  Ex.  7, 
where  he  says: 

“The  principle  to  be  collected  from  the  later  cases  is  very 
plain,  and  it  is,  that  the  Court  will  not  look  at  anything  to  induce 
it  to  review  the  decision  of  an  arbitrator  on  any  matter  sub- 
mitted to  him  for  his  decision,  except  it  be  something  appearing 
on  the  face  of  the  award,  or,  on  a document  forming  part  of  the 
award.” 

It  is  plain  from  a consideration  of  the  motion  which  was 
brought  before  Hogg  J.  for  hearing,  and  which  is  before  this 
Court,  that  it  is  not  a motion  to  set  aside  the  award,  nor  is  it  a 
motion  to  remit  the  award.  It  is  also  plain  that  no  right  of 
appeal  exists,  but  Mr.  Rodd  for  the  appellants  puts  his  case 
upon  the  ground  that  under  sec.  11  of  The  Arbitration  Act 
the  Court  may  and  ought  of  its  own  motion  to  remit  to  the 
reconsideration  of  the  arbitrators  the  damages  complained  of. 

He  argues  also  that  the  whole  of  the  evidence  and  the  ex- 
hibits constitute  part  of  the  award  and  that  he  is  entitled  to 
refer  to  them,  and  on  the  footing  of  what  there  appears,  to  set 
aside  the  finding  of  $16,436.21  for  error  on  the  face  of  the 
award,  that  is  error  in  the  conclusions  reached  by  the  majority 
of  the  arbitrators  on  the  evidence  and  exhibits.  That  this  is 
the  essence  of  the  appellant’s  case  appears  clearly  from  a perusal 
of  certain  of  the  grounds  of  appeal  as  stated  in  his  notice  of 
appeal  to  this  Court  where  he  says: 
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“2.  The  learned  Judge  erred  in  holding  that  the  arbitrators 
had  a right  to  add  to  the  language  of  the  contract  by  defining  | 
the  meaning  of  the  words  ‘beneficial  completion’,  or  in  the  I 
alternative,  having  found  that  the  arbitrators  determined  the  i 
meaning  of  the  contract  in  this  regard  as  a result  of  the  evi-  { 
dence,  then  the  Court  has  the  right  to  look  at  the  evidence  to  j 
see  whether  the  proper  legal  conclusion  has  been  drawn  there-  1 
from.  j 

“3.  In  considering  the  question  of  the  definition  of  these  i 

words  the  arbitrators  wrongfully  failed  to  consider  pertinent  1 

and  conclusive  evidence,  and  this  is  on  the  same  footing  as  if  j 

the  arbitrators  had  based  their  evidence  upon  wrongfully  ad-  j 

mitted  evidence.  This  is  a stronger  case  as  there  is  not  the  I 

slightest  evidence  to  justify  the  definition  placed  by  the  arbi-  ' 

trators  upon  the  words  ‘beneficial  completion’.  From  all  the  j 

circum.stances  one  cannot  help  but  feel  that  there  is  a deliberate,  | 

if  not  wilful,  ignoring  of  outstanding  evidence.  j 

“4.  The  learned  Judge  also  erred  in  failing  to  answer  ques-  ( 
tions  1,  2 and  3 in  the  affirmative.”  i 

This  makes  it  plain  that  what  is  sought  by  the  appellants’  | 

argument  is  to  acquire  and  have  the  benefit  of  a right  of  appeal  I 

based  on  the  evidence  and  exhibits  contrary  to  the  express  terms 
of  the  submission.  What  the  parties  agreed  to  in  the  submis- 
sion was  an  award  by  a majority  of  the  arbitrators  from  which 
there  was  to  be  no  appeal.  They  have  got  such  an  award.  The 
opinion  of  the  arbitrators  is  stated  positively  and  definitely, 
and  in  my  view  the  Court  ought  not  to  remit  the  award  for  | 

reconsideration  under  clause  11,  for  there  is  no  reason  to  sup-  | 

pose  that  the  majority  of  the  arbitrators  would  change  the  j 

opinion  at  which  they  have  definitely  arrived,  nor  is  there  any  | 

ground  for  supposing  that  the  Court  can  fairly  or  adequately  i 

reconsider  the  conclusion  of  the  arbitrators  except  by  a perusal 
and  consideration  of  the  evidence  and  exhibits,  and  to  do  so 
amounts  to  an  appeal  and  has  been  excluded. 

For  these  reasons  I think  the  application  to  remit  the  award 
or  to  reconsider  the  whole  question  with  the  aid  of  the  evidence 
and  the  exhibits  was  properly  refused  by  Hogg  J.,  and  that  the 
order  dismissing  the  application  must  be  sustained.  I should 
only  add  that  the  motion  is  for  the  enforcement  of  an  award 
and  that  the  order  in  addition  to  dismissing  the  application  of 
Bermingham  should  also  provide,  in  the  usual  form  of  such 
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orders,  for  the  enforcement  of  the  award  as  it  is  stated  in  the 
first  paragraph. 

The  appeal  should  be  dismissed  with  costs. 

Appendix. 

In  the  Supreme  Court  of  Ontario. 

In  the  matter  of  a contract  bearing  date  the  18th  day  of 
June,  1936,  between  the  Confederation  Coal  & Coke  Limited  and 
William  Bermingham  and  C.  J.  Bermingham,  trading  under  the 
name  of  William  Bermingham  and  Son,  for  the  purpose  of  con- 
struction slip  dredging,  fill  and  dock,  and  in  the  matter  of  the 
Arbitration  Act  Revised  Statutes  of  Ontario,  Chapter  97. 


We,  His  Honour  Joseph  Wearing  and  John  B.  Aylesworth, 
being  a majority  of  a Board  of  three  arbitrators  appointed 
pursuant  to  the  provisions  of  the  above  mentioned  contract, 
which  Board  consists  of  ourselves  and  of  Charles  J.  Townsend, 
C.E.,  hereby  award  to  William  Bermingham  and  C.  J.  Berming- 
ham, trading  under  the  name  of  William  Bermingham  and  Son, 
for  work  done,  including  extras,  under  the  said  contract,  the 
sum  of  $14,686.45  to  be  paid  to  the  said  contractor  by  Con- 
federation Coal  and  Coke  Limited,  and  to  the  said  Confederation 
Coal  and  Coke  Limited,  the  sum  of  $16,436.21  as  damages  for 
breach  of  contract,  to  be  paid  to  the  said  Confederation  Coal 
and  Coke  Limited  by  the  said  William  Bermingham  and  C.  J. 
Bermingham  trading  under  the  name  of  William  Bermingham 
and  Son.  We  direct  that  each  of  the  parties  pay  their  own 
costs,  including  the  fees  and  expenses  of  the  respective  arbi- 
trators appointed  by  them  and  that  one-half  of  the  fees  and 
expenses  of  the  third  arbitrator,  namely.  His  Honour  Joseph 
Wearing,  be  borne  and  paid  by  each  of  the  parties.  In  connec- 
tion with  and  as  part  of  the  said  award  we  have  made  the  find- 
ings of  fact  hereinafter  set  out,  the  whole  of  which  award  is 
stated  in  the  form  of  a special  case  for  the  opinion  of  the  Court: 
1.  We  find  the  following  facts: 

The  contract  in  question  related  to  the  construction  of  a 
slip  dredging  fill  and  dock,  is  dated  18th  June,  1936,  and  de- 
clared time  to  be  of  the  essence,  and  fixed  a time  limit,  namely, 
20th  August,  1936,  for  the  “beneficial  completion”  of  the  work 
to  be  done  thereunder.  “Beneficial  completion”  meant  use  of 
dock  for  the  vessels  upon  which  the  owner  planned  to  bring 
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in  its  coal  supplies.  The  contractor,  without  protest  from  the 
owner,  except  constant  urging  for  completion,  continued  with 
the  doing  of  the  work  and  the  supplying  of  the  material  for 
nearly  three  months  after  the  time  limit,  being  paid  as  provided 
in  the  contract,  the  amount  named  in  certain  progress  certifi- 
cates issued  by  the  supervising  architect  in  the  months  of  Sep- 
tember and  October,  1936,  for  work  done  and  material  supplied 
in  the  months  of  August  and  September,  1936;  and  the  said 
architect  issued  a similar  certificate  in  November  1936,  for  work 
done  in  October  1936,  which  the  owner  subsequently  refused 
to  pay. 

We  further  find  that  these  facts  do  not  in  law  constitute  a 
waiver  of  the  time  limit  for  “beneficial  completion”  and  that 
the  owner  is  entitled  to  claim  damages  for  default  in  “beneficial 
completion”  of  the  contract  by  the  date  fixed  therein,  the  ques- 
tion being,  are  we  right  in  our  finding  that  the  above  facts  in 
law  do  not  constitute  a waiver  of  the  time  limit  for  beneficial 
completion? 

2.  We  also  find  the  following  facts: 

The  top  of  the  dock  was  supported  by  4 parallel  rows  of 
piles  driven  at  a distance  of  10  feet  apart  each  way,  the  dock 
being  500  feet  in  length.  The  dredge  slip  along  the  length  of 
the  dock,  as  called  for  by  the  contract,  was  to  be  a 50  foot  bottom 
with  sloping  sides  and  19  feet  deep.  Under  the  provisions  of  the 
contract  the  owner  was  empowered  to  make  changes  by  adding 
to  or  deducting  from  the  work  to  be  done.  Also  under  the  pro- 
visions of  the  contract  the  contractor  had  the  right  to  claim  an 
extension  of  time  for  completion,  if  the  owner  ordered  additional 
work.  In  accordance  with  such  provisions  of  the  contract  the 
owner  ordered  55  additional  supporting  piles  (purchased  locally) 
to  be  driven  at  various  points  where  needed.  In  addition  the 
owner  ordered  the  contractor  to  dredge  an  extra  10  feet  in 
width  of  the  dredge  slip.  The  contractor  did  not  ask  for  any 
extension  of  time.  These  orders  were  complied  with.  The  j 
driving  of  the  additional  piles  was  material  to  the  construction  j 
of  the  dock.  The  additional  dredging  was  not  material  to  the  j 
beneficial  completion  of  the  work  under  the  contract.  | 

The  question  is : do  the  above  facts  in  law  constitute  a waiver  j| 
of  the  time  limit  for  beneficial  completion?  | 

3.  We  also  find  the  following  facts:  1 
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The  contractor  by  letter  dated  10th  June,  1936,  exhibit  17, 
made  an  offer  to  the  owner  that  if  piles  of  certain  length  for 
part  of  the  work  as  therein  set  out  could  be  used,  the  amount 
of  his  tender  could  be  reduced  by  $750.00.  Whether  or  not 
such  length  piles  could  satisfactorily  be  used  was  to  be  deter- 
mined by  the  driving  of  certain  test  piles,  and  if  necessary  some 
additional  bearing  piles.  Piles  by  which  this  could  be  deter- 
mined were  not  driven  by  the  contractor  until  20th  July,  although 
piles  were  available  on  the  job  for  several  days  prior  thereto, 
and  on  that  date  the  owner  authorized  the  purchase  by  the 
contractor  of  the  balance  of  piles  for  the  work.  The  last  of  the 
piles  so  ordered  by  the  contractor  did  not  arrive  upon  the  job 
until  24th  August,  although  there  never  was  a time  from  the 
commencement  of  the  work  under  the  contract  until  all  of  the 
piles  were  driven  that  piles  were  not  available  on  the  job  for 
driving.  The  contractor  had  been  urging  the  person  from  whom 
the  piles  had  been  ordered  for  delivery. 

The  question  is:  do  these  facts  in  law  constitute  a waiver 
of  the  time  limit  for  beneficial  completion? 

4.  We  also  find  the  following  facts : 

A reasonable  extension  of  the  time  limit  fixed  for  beneficial 
completion  under  the  contract  would  have  been  10  additional 
days,  or  until  30th  August,  1936,  with  respect  to  the  additional 
work  ordered  by  the  owner  and  referred  to  in  paragraph  No.  2 
hereof.  The  damages  awarded  to  the  owner  were  sustained  by 
the  owner  by  reason  of  the  contractor’s  failure  to  effect  bene- 
ficial completion  even  by  a date  as  late  as  30th  August,  1936. 

The  question  is:  if  the  Court  is  of  the  opinion  that  the  facts 
as  found  and  stated  in  any  of  the  paragraphs  Nos.  1,  2 or  3 in 
law  constitute  a waiver  of  the  time  limit  for  beneficial  comple- 
tion of  the  work  under  the  contract,  is  it  open  to  the  arbitrators 
to  fix  a date  subsequent  to  20th  August,  1936,  as  of  which  the 
owner  was  entitled  to  “beneficial  completion”  of  the  contract 
and  to  award  to  the  owner  damages  occasioned  to  it  for  failure 
of  such  completion  by  such  subsequent  date? 

5.  We  also  find  the  following  facts: 

The  contractor  admitted  that  he  knew  the  work  was  to  be 
done  to  establish  a coal  yard  in  a new  location  and  that  it  was 
important  to  the  owner  to  have  the  work  done  promptly,  par- 
ticularly the  dredge  slip,  in  order  that  the  owner  could  get  in  its 
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supplies  for  the  winter.  The  contractor  did  not  bring  a dredge 
upon  the  job  until  6th  August  and  did  not  start  dredging  the 
slip  until  15th  August,  and  as  a result,  the  owner  was  unable 
to  take  delivery  of  the  coal  and  coke  for  which  it  had  con- 
tracted. The  owner  was  unable  to  supply,  by  the  coal  con- 
tracted for,  many  of  its  regular  customers  and,  in  consequence, 
its  business  was  substantially  less  than  the  corresponding  period 
in  the  preceding  year.  There  are  other  wholesale  dealers  in 
coal  in  the  city,  but  there  is  no  evidence  as  to  whether  or  not 
they  could  or  would  have  supplied  the  owner’s  requirements 
or  as  to  the  probable  cost,  if  they  had  done  so. 

On  the  above  facts  we  find  that  the  owner’s  claim  for  loss 
of  business  is  too  remote  and  should  be  disallowed.  The  question 
is:  are  we  right  in  holding  that  on  the  above  facts  the  owner’s 
damages  for  loss  of  business  are  in  law  too  remote  and  are  not 
recoverable  against  the  contractor? 

6.  We  also  find  the  f ollovv^ing  facts : 

Such  coal  and  coke  as  the  owner  did  obtain  and  take  delivery 
of  cost  it  more,  by  reason  of  increased  price,  transportation  and 
handling  costs,  than  would  have  been  the  case  if  the  coal  and 
coke  had  been  brought  in  by  self-unloading  boats  and  deposited 
on  the  owner’s  land,  as  was  contemplated  to  the  knowledge  of 
the  contractor,  had  the  work  under  the  contract  been  com- 
pleted on  time.  The  contractor  admitted  that  he  knew  that  coal 
costs  usually  become  higher  as  the  season  progresses. 

We  further  find,  on  the  above  facts,  that  the  increased  cost 
for  obtaining  such  supplies  as  the  owner  did  obtain  is  recoverable 
by  the  owner  from  the  contractor  as  damages  for  default  of 
beneficial  completion  of  the  contract  by  the  date  fixed  therein. 
The  sum  of  $16,436.21  damages  awarded  to  the  owner  consists 
entirely  of  the  said  increased  costs  to  the  owner  and  is  arrived 
at  by  deducting  from  the  owner’s  claim  in  this  regard  ($21,- 
321.56)  the  sum  of  $3,885.35,  claimed  in  evidence  on  behalf  of 
the  contractor  as  items  which  should  be  deducted  from  such 
increased  costs  (exhibit  32).  The  said  sum  of  $16,436.21  includes 
an  item  of  “Loss  due  to  advanced  price  of  coke  for  stock  for 
winter  trade  and  contracts — Schedule  2 — page  18 — $3,819.55” 
(exhibit  30,  page  2,  item  2).  The  question  is:  are  we  right  in 
awarding  the  owner  damages  for  such  increased  cost  or  do  the 
items  making  up  such  increased  costs  comprise  damages  which 
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are  too  remote  in  law  and  are  not  recoverable  from  the  con- 
tractor? 

The  further  question  is:  are  we  right  in  including  in  such 
allowance  to  the  owner  the  said  item  of  $3,819.55  or  does  such 
item  in  particular  comprise  damages  which  are  too  remote  in 
law  and  are  not  recoverable  from  the  contractor? 

7.  As  part  of  said  special  case  we  include  the  exhibits  put 
in  before  the  arbitrators  being  Nos.  1 to  33  inclusive  and  the 
evidence  adduced  before  such  arbitrators  “J.W.”  “J.B.A.”  and 
appended  herewith. 

Dated  at  Windsor,  Ontario,  this  10th  day  of  January,  1938. 

“Joseph  Wearing,” 

Chairman  of  the  above-mentioned  Board 
of  Arbitrators. 

“John  B.  Ayles worth,” 

Arbitrator. 

Appeal  dismissed  with  costs. 


[COURT  OF  APPEAL.] 

Re  Craig. 

Wills — Prohate— Alleged  lost  will — Whether  memorandum  found  in 
clothing  of  deceased  after  her  death  should  he  admitted  to  prohate 
as  a true  copy  of  the  dispositions  in  the  will  of  the  deceased — 
Evidence. 

After  the  death  of  the  deceased  her  will  could  not  be  found  although 
she  was  known  to  have  made  one  many  years  before.  An  application 
was  then  made  to  the  Surrogate  Court  of  the  County  of  Carleton  to 
admit  to  probate,  as  setting  forth  the  dispositions  made  by  her  will, 
an  unsigned  paper  writing,  in  the  nature  of  a memorandum  to  be 
used  in  the  drawing  of  a will,  which  had  been  taken  down  at  the 
dictation  of  the  deceased  by  her  adopted  son  in  March,  1920,  when, 
it  was  alleged,  the  will  of  the  deceased  had  been  made  and  executed. 
The  adopted  son  was  not  present  when  the  alleged  will  was  drawn  or 
executed  and  he  had  not  read  the  alleged  will  after  its  execution.  This 
memorandum  was  found  in  the  pocket  of  the  deceased’s  sweater  after 
her  death. 

Held,  by  the  Court  of  Appeal,  Middleton  J.A.  dissenting,  that  the  mem- 
orandum should  not  be  admitted  to  probate  since  the  evidence  was 
not  sufficiently  clear  and  convincing  to  satisfy  the  mind  of  the 
Court  beyond  any  reasonable  doubt  that  the  memorandum  contained 
the  testamentary  intentions  of  the  testatrix  as  expressed  in  the  will 
that  had  been  lost.  There  is  a grave  danger  in  admitting  to  probate, 
as  a testamentary  document,  a prior  statement  of  the  deceased’s 
intentions,  however  well  established,  upon  the  strength  of  a mere 
inference  that  the  intentions  so  stated  were  given  effect  to,  without 
change,  in  the  will  itself,  and  it  would  constitute  a dangerous  inroad 
on  the  security  which  sec.  11  of  The  Wills  Act,  R.S.O.  1937,  ch.  164, 
affords  to  grant  probate  on  the  basis  of  such  inference. 
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In  such  cases  as  Sugden  v.  Lord  St.  Leonards  (1876),  1 P.D.  154,  and 
Stewart  v.  Walker  (1903),  6 O.L.R.  495,  where  probates  of  lost  wills 
have  been  granted,  there  was  a will  actually  drawn  either  by  the 
testator  or  by  some  one  else  on  his  instructions,  and  there  was  evi- 
dence of  the  contents  of  the  will  so  drawn,  given  either  by  the  person 
who  had  drawn  it  or  by  some  one  who  had  read  it  or  who  had  heard 
it  read,  and  there  was  evidence  of  the  actual  execution  of  such  will. 


An  appeal  by  the  proponents  of  an  alleged  lost  will  from 
an  order  of  His  Honour  Judge  Smiley,  of  the  Surrogate  Court 
of  the  County  of  Carleton,  dismissing  the  application  for  probate. 


January  10th,  1939.  The  appeal  was  heard  by  Robertson 
C.J.O.,  Middleton  and  Hasten  JJ.A. 

T.  N.  Phelan,  K.C.,  and  C.  A.  MulvihiU,  K.C.,  for  the  appel- 
lants, submitted  that  there  was  no  doubt  that  a will  was  drawn 
and  duly  executed  in  1920.  This  will  has  not  been  found  after 
the  death  of  the  testatrix,  hence  it  is  necessary,  first,  to  prove 
the  contents  of  the  will  by  secondary  evidence,  and,  secondly, 
to  rebut  the  presumption  of  revocation  which  arises  where  a 
will  known  to  be  in  the  possession  of  the  testatrix  is  not  found 
after  her  death.  As  to  the  proof  of  the  contents  of  the  will, 
this  is  supplied  by  the  memorandum  found  in  the  deceased’s 
sweater  after  her  death. 

The  standard  of  proof  in  proving  the  contents  of  a lost  will 
is  merely  the  balance  of  probabilities:  see  Richard  Evans  d Co.  ! 
V.  Astley,  [1911]  A.C.  674,  at  p.  678,  per  Lord  Loreburn.  The 
evidence  must  be  viewed  as  a jury  would  view  it  and  on  this 
record  no  jury  would  hold  that  the  contents  of  the  will  were 
not  exactly  the  same  as  the  memorandum  found  in  the  testa- 
trix’s sweater.  Especially  is  this  so  considering  her  close  rela- 
tionship with  the  beneficiaries  named  in  the  memorandum  com- 
pared with  that  with  the  other  kin  who  had  had  nothing  to  do 
with  her  during  her  life. 

The  credibility  of  Jesse  Stuart  Craig  has  not  been  questioned 
and  Sugden  v.  Lord  St.  Leonards  (1876),  1 P.D.  154,  is  author- 
ity for  the  proposition  that  a lost  will  can  be  proved  by  a single 
witness  whose  credibility  is  unimpeached.  It  is  not  necessary 
to  produce  either  a carbon  copy  of  the  will  or  the  testimony  of 
a witness  who  has  actually  read  it.  Johnson  v.  Lyford  (1868), 

1 P.  & D.  546,  is  against  such  a proposition.  Re  Perry  (1924), 

56  O.L.R.  278,  may  be  readily  distinguished  on  the  facts. 

As  to  revocation  there  is  ample  evidence  in  rebuttal  of  the 
presumption.  The  clothing  of  the  testatrix  was  destroyed  after 
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her  death  and  as  she  was  accustomed  to  carry  important  papers 
in  her  clothing,  it  may  be  assumed  that  the  will  was  thus  de- 
stroyed accidentally.  The  disposition  of  her  property  in  the 
memorandum  was  in  conformity  with  her  regard  for  the  various 
claimants  which  had  undergone  no  change  up  to  the  time  of 
her  death.  Finally  there  was  no  evidence  of  close  custody 
of  the  will  which  would  make  its  accidental  loss  improbable: 
Lefebvre  and  Cyr  v.  Major,  [1930]  S.C.R.  252;  Stewart  v.  Walk- 
er (1903),  6 O.L.R.  495,  at  p.  503;  Harris  v.  Knight  (1890),  15 
P.D.  170,  at  p.  179. 

A.  MacDonald  and  A.  Gordon  W ailing  ford,  for  the  respon- 
dents, J.  Finley  and  J.  Steele  et  al.  (opponents  of  the  will), 
argued  that  no  one  testified  as  to  actually  having  read  the  lost 
will,  and  the  cases  require  this,  or  at  least  the  production  of  a 
carbon  copy.  Thus  it  must  be  held  that  the  contents  of  the  lost 
will  are  not  established  with  sufficient  certainty  by  the  memor- 
andum. 

The  evidence  for  the  proponents  of  Mrs.  Eliza  Jane  Finley 
is  very  conflicting  as  to  her  knowledge  of  the  contents  of  the 
memorandum,  and  although  Jesse  Stuart  Craig  read  the  mem- 
orandum he  did  not  read  the  will  after  it  was  executed. 

Counsel  relied  on  Re  Perry  (1924),  56  O.L.R.  278,  as  to  the 
necessity  for  the  most  stringent  and  full  proof  of  the  contents 
of  a lost  will.  There  was  ample  time  and  opportunity  for  the 
testatrix  to  change  her  will  and  she  was  secretive  by  nature. 

The  finding  of  the  Surrogate  Judge  that  the  appellants  had 
failed  to  rebut  the  presumption  of  revocation  which  arises  on 
its  not  being  produced  after  death,  having  been  traced  to  her 
possession  after  execution,  was  right. 

Counsel  relied  on  Re  Nam  Sing  (1912),  19  W.L.R.  858;  How- 
ith  V.  McFarlayie  (1924),  56  O.L.R.  375;  Cainphell  v.  Lindsey 
(1925),  29  O.W.N.  86;  Pearson  v.  Toronto  General  Trusts  Corpn. 
(1928),  35  O.W.N.  209;  Lefebvre  and  Cyr  v.  Major,  [1930] 
S.C.R.  252;  Colvin  v.  Fraser  (1829),  2 Hagg.  Ecc.  266;  Allan  v. 
Morrison,  [1900]  A.C.  604. 

Cur.  adv.  vult. 

January  27th,  1939.  Robertson  C.J.O.: — Appeal  from  the 
judgment  of  His  Honour  Judge  Smiley,  acting  as  Judge  of  the 
Surrogate  Court  of  the  County  of  Carleton,  on  the  trial  before 
him  of  certain  issues. 
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The  deceased,  Sarah  Ann  Craig,  died  on  the  5th  February, 
1937,  leaving  an  estate  of  $6,608.39.  After  her  death  no  will 
could  be  found  although  she  was  known  to  have  made  one 
many  years  before.  Application  was  thereupon  made  to  admit 
to  probate,  as  setting  forth  the  dispositions  made  by  her  will, 
an  unsigned  paper  writing  in  the  nature  of  a memorandum  to 
be  used  in  the  drawing  of  a will,  which  had  been  taken  down 
at  the  dictation  of  deceased  by  her  adopted  son,  Jesse  Stuart 
Craig,  in  March  1920.  This  memorandum  was  found  in  the 
pocket  of  deceased’s  sweater  after  her  death.  A contest  hav- 
ing developed  over  the  admission  to  probate  of  this  document, 
an  order  was  made  for  the  trial  of  certain  issues  between  the 
appellants,  who  supported  the  application  for  probate,  and  the 
respondents  and  others,  who  opposed  it. 

The  issues  directed  to  be  tried  were  (1)  whether  the  de- 
ceased had  duly  executed  a will  as  alleged;  (2)  whether  the 
alleged  will  was  revoked  by  the  deceased;  (3)  whether  “the 
document  offered  for  probate  is  a true  and  correct  copy  of  the 
dispositions  made  in  the  said  alleged  last  will  and  testament.” 

The  formal  order  made  after  the  trial  of  these  issues  was 
“that  the  paper  writing  propounded  for  probate  does  not  repre- 
sent the  terms  of  the  disposition  of  the  last  will  of  Sarah  Ann 
Craig.”  The  order  does  not  formally  dispose  of  issues  1 and  2. 
It  would  appear,  however,  from  the  reasons  for  judgment  of 
the  Surrogate  Judge  that  he  had  concluded  that  a will  had  been 
duly  executed  by  the  deceased  and  this  was  really  not  disputed 
on  the  argument  of  the  appeal.  The  learned  Judge  further  con- 
cluded that  the  presumption  of  revocation,  arising  from  the  fact 
that  the  will  was  not  found,  had  not  been  rebutted.  This  con- 
clusion is  attacked  by  the  appellants,  who  also  attack  the  order 
made  in  respect  of  the  third  issue. 

In  1920  when,  it  is  alleged,  a will  was  made,  deceased  was  a 
widow  over  sixty  years  of  age.  She  had  no  children  of  her  own. 
She  lived  in  a house  owned  by  her  adopted  son,  Jesse  Stuart 
Craig,  whose  farm  adjoined.  Lavinia  Craig,  a sister-in-law  of 
deceased,  lived  with  her.  Deceased  kept  one  or  two  cows  and 
some  hens,  for  which  Jesse  Stuart  Craig  supplied  feed.  He 
appears  to  have  been  kind  to  the  deceased  and  to  have  assisted 
her  and  looked  after  her  constantly  until  the  time  of  her  death. 

In  March  1920,  deceased,  being  ill  in  bed,  sent  for  Jesse 
Stuart  Craig  and  when  he  came  she  said  she  did  not  think  she 
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was  going  to  live  very  long  and  that  she  wanted  him  to  take  all 
the  money  she  had  and  she  would  tell  him  what  she  wanted 
him  to  do  with  it.  After  brief  consideration,  he  thought  it  was 
not  good  business  for  him  to  take  her  money  and  he  told  her 
that  the  best  thing  for  her  to  do  was  to  make  a will.  She  said 
she  would  not,  or  that  she  could  not,  but  he  replied  that  Dr. 
Murphy,  who  was  coming  in  to  see  her,  had  drawn  lots  of  wills 
and  ought  to  be  able  to  draw  hers.  Deceased  said  that  when 
the  doctor  came  she  got  “all  excited  and  flustered”  and  did  not 
know  what  to  tell  him.  Thereupon  Mr.  Craig  asked  her  if  it 
would  help  if  he  got  a piece  of  paper  and  wrote  down  what  she 
wanted  to  put  in  the  will.  Upon  her  assenting  he  got  a page 
out  of  a scribbler  and  wrote  down,  at  her  dictation,  what  she 
said  she  wanted  in  her  will,  and  gave  the  paper  to  her.  This 
is  the  paper  (exhibit  1),  that  it  is  now  desired  to  have  admitted 
to  probate  as  setting  forth  the  contents  of  the  last  will  of  the 
deceased. 

Jesse  Stuart  Craig  does  not  add  much  more  to  the  story 
of  the  making  of  the  will.  He  says  that  Dr.  Murphy  came  either 
that  morning  or  the  next  morning,  but  he  knows  nothing  of  what 
occurred  while  Dr.  Murphy  was  there.  He  did  not  see  deceased 
again  until  night  when  he  went  to  her  room,  and  after  some 
general  conversation  she  said,  “There  is  that  will”  or  “that 
paper”,  pointing  to  the  dresser  upon  which  lay  an  envelope 
with  the  word  “will”  written  on  it.  He  did  not  look  in  the  enve- 
lope; he  never  saw  the  will,  and  he  did  not  see  exhibit  1 again, 
until  he  found  it  after  the  death  of  the  deceased  in  the  pocket 
of  her  sweater. 

The  only  other  witness  who  gave  evidence  as  to  the  making 
of  the  will  is  Mrs.  Eliza  Jane  Finley,  the  widow  of  a brother  of 
deceased.  She  says  that  she  and  Dr.  Murphy  were  the  witnesses 
to  the  execution  of  the  will.  On  the  morning  of  Dr.  Murphy’s 
visit,  she  had  come  in  to  make  a friendly  call  on  deceased,  who 
told  her  that  the  doctor  was  expected  and  that  he  would  be 
asked  to  draw  up  her  will.  Deceased  requested  Mrs.  Finley 
to  wait  and  be  a witness  to  its  execution.  Mrs.  Finley  says  that, 
before  the  doctor  came,  she  had  some  conversation  with  de- 
ceased about  the  proposed  will  and  that  deceased  had  a paper 
in  her  hand,  presumably  exhibit  1,  although  Mrs.  Finley  did  not 
read  the  paper  nor  was  it  read  to  her.  She  says  that  deceased. 
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holding  the  paper  in  her  hand,  told  her  of  what  she  proposed 
to  put  in  her  will.  Mrs.  Finley  is  not  a convincing  witness. 
She  appears  to  be  a well-intentioned  but  somewhat  garrulous 
person,  who  intermingles  in  her  testimony,  usually  without  dis- 
crimination, a great  deal  of  what  is  at  best  mere  hearsay  with 
the  little  that  she  really  knew  and  now  remembers.  In  the 
earlier  proceedings  in  the  Surrogate  Court,  Mrs.  Finley  made 
an  affidavit  in  which  she  swore,  without  qualification,  that  de- 
ceased handed  exhibit  1 to  Dr.  Murphy,  who  copied  it  out  and, 
after  doing  so,  read  over  what  he  had  copied  to  deceased,  who 
then  signed  what  the  doctor  had  written  in  the  presence  of  Dr. 
Murphy  and  Mrs.  Finley.  In  the  same  affidavit  she  swore  that 
the  will  so  written  out  by  Dr.  Murphy  and  executed  by  deceased 
contained  the  same  dispositions  as  set  out  in  exhibit  1 and  that 
Jesse  Stuart  Craig  was  named  as  executor.  In  her  evidence  at 
the  trial,  Mrs.  Finley  says  that  Dr.  Murphy  was  in  the  room 
alone  with  deceased  when  drawing  the  will  and  that  she  was 
not  in  the  room  with  Dr.  Murphy  until  she  was  called  in  to 
witness  the  execution  of  the  will  after  it  had  been  written  out; 
that  she  does  not  know  whether  Dr.  Murphy  had  exhibit  1,  nor 
does  she  know  what  instructions  deceased  gave  him;  that  the 
will  was  not  read  to  her  and  that  she  did  not  read  it,  and  that 
she  does  not  know  what  was  in  it.  She  further  says  that  she 
did  not  read  exhibit  1 nor  was  it  read  to  her.  She  says  that 
deceased  never  talked  to  her  about  her  will  at  any  time  after 
it  was  made,  and  that  her  whole  knowledge  of  its  contents  is 
derived  from  the  conversation  she  had  with  deceased  before  Dr. 
Murphy  came.  All  of  the  foregoing  statements  are  to  be  found 
in  Mrs.  Finley’s  evidence,  and  confidence  in  her  as  a witness 
is  not  increased  by  the  fact  that  her  testimony  also  includes 
statements  that  conflict  with  them. 

Mrs.  Finley  was  examined  before  the  trial,  as  a witness  to 
the  alleged  will,  under  an  order  of  the  Acting  Judge  of  the 
Surrogate  Court.  On  this  examination  she  was  asked  “You 
have  told  us  you  do  not  think  the  will  was  read  over  to  you 
after”,  to  which  she  answered,  “Well,  as  far  as  I can  remember, 
I cannot  remember  whether  it  was  read  to  me  or  not,  still  it 
must  have  been  read  over,  for  I remember  quite  distinctly  what 
was  in  the  will.  I remember  there  was  $1,500.00,  left  to  Vina 
Craig,  and  how  would  I know  that  if  I hadn’t  read  it?”  This 
answer  raises  a doubt  even  in  regard  to  the  witness’s  memory 
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of  her  conversation  with  deceased  before  the  arrival  of  Dr. 
Murphy,  for  it  does  not  suggest  any  knowledge  of  deceased’s 
testamentary  intentions  derived  from  such  a conversation. 

It  seems  plain  that  whatever  may  be  the  value  of  the  evi- 
dence of  Mrs.  Finley  as  supporting  other  evidence  that  a will 
was  made  on  the  occasion  referred  to,  it  adds  nothing  of  sub- 
stance to  the  evidence  of  Jesse  Stuart  Craig  as  to  the  contents 
of  the  will.  The  most  that  can  be  said  for  it  is  that  it  indicates 
that  the  deceased’s  testamentary  intentions,  as  stated  to  Jesse 
Stuart  Craig,  were,  to  some  quite  indefinite  extent,  still  un- 
altered at  the  time  of  Mrs.  Finley’s  talk  with  her  before  Dr. 
Murphy  came. 

Dr.  Murphy  has  been  dead  for  some  years  and,  so  far  as 
the  evidence  discloses,  he  is  the  only  person,  other  than  the 
testatrix,  who  ever  knew  the  actual  contents  of  the  will.  There 
is  no  evidence  to  indicate  the  kind  of  man  Dr.  Murphy  was,  or 
how  the  testatrix  regarded  him,  to  enable  one  to  judge  whether 
or  not  he  was  a person  whose  advice  or  opinion  the  testatrix 
was  likely  to  ask  or  to  listen  to  upon  such  a matter  as  the  dis- 
positions to  be  made  by  her  will.  Neither  does  the  evidence 
disclose  whether  Dr.  Murphy  was  a long  time  or  only  a short 
time  in  receiving  his  instructions  and  in  drawing  the  will. 
Jesse  Stuart  Craig  says  that  the  doctor  came  while  he  was  doing 
his  morning  chores.  Mrs.  Finley  says  that  the  doctor  did  not 
come  until  after  she  had  arrived  and  that  it  was  after  dinner 
when  the  will  was  executed,  but  she  is  unable  to  say  how  long 
the  doctor  was  there. 

Exhibit  1 is  brief.  Lavinia  Craig  is  left  $1,500.00  and  all 
household  furniture  except  some  articles  otherwise  disposed  of. 
Some  comparatively  small  articles  of  household  furniture  are 
given  to  the  wife  and  daughter  of  Jesse  Stuart  Craig,  and  to  a 
daughter  of  Lome  Craig  (another  adopted  son  of  deceased), 
and  a horse,  harness  and  buggy  are  given  to  a son  of  Jesse 
Stuart  Craig.  The  paper  concludes  as  follows:  “To  Lome 

Craig  and  Jesse  Stuart  Craig  I leave  all  my  money,  mortgage, 
victory  bonds,  share  and  share  alike  except  $100  more  to  Lome 
Craig.” 

It  is  fair  to  say  that,  notwithstanding  that  he  is  named  in 
this  paper  as  a substantial  beneficiary,  there  seems  to  be  no 
doubt  of  the  integrity  of  Jesse  Stuart  Craig  and  that  his  evi- 
dence, so  far  as  it  goes,  is  entitled  to  full  credit.  The  question 
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is,  whether  his  evidence,  supplemented  by  whatever  is  to  be  ! 
accepted  in  the  evidence  of  Mrs.  Finley,  is  sufficient  to  establish 
the  contents  of  the  will  itself? 

The  question  is  not  one  of  the  admissibility  of  evidence, 
but  of  its  cogency.  Neither  is  it,  as  counsel  for  the  appellants 
contended,  a question  of  the  mere  balance  of  probabilities.  The 
question  is  whether  the  evidence  is  sufficiently  cogent  to  estab- 
lish beyond  any  reasonable  doubt  the  contents  of  the  will: 
Harris  v.  Knight  (1890),  15  P.D.  170,  per  Lindley  L.J.  at  p.  179. 

A reference  to  some  of  the  cases  cited  by  counsel  for  the 
appellants  will  serve  to  illustrate  the  distinction  between  them  i 
and  the  present  case.  Sugden  v.  Lord  St.  Leonards  (1876),  1 i 
P.D.  154,  was  cited,  but  in  that  case  the  evidence  of  the  con- 
tents of  the  lost  will  was  that  of  a person  who  had  read  the 
will  and  had  a recollection  of  its  contents,  and  whose  integrity 
was  unquestioned.  In  Harris  v.  Knight  (1890),  15  P.D.  170, 
the  more  substantial  dispute  was  in  regard  to  the  evidence  of 
proper  execution  as  a will  of  a document,  which  had  been  pro- 
duced at  deceased’s  funeral  and  was  then  read  by  defendant, 
and  was  afterwards  lost.  There  was  no  serious  dispute  that 
the  contents  of  the  document  were  as  alleged  by  plaintiff.  In 
Johnson  v.  Lyford  (1868),  L.R.  1 P.  & D.  546,  the  testator  had 
drawn  his  own  will  and  had  read  it  aloud  to  M.,  to  whom  he 
then  handed  a copy,  which'  he  asked  M.  to  take  care  of.  The 
document  contained  a clause  revoking  all  former  wills.  Testa- 
tor left  the  house  saying  that  he  meant  to  execute  the  will  on 
his  way  home  that  evening  at  Mr.  Masters’,  and  he  did  execute 
a will  at  Mr.  Masters’  about  that  time.  A day  or  two  later 
deceased  wrote  M.  a letter  to  say  that  he  had  duly  signed  his 
will  and  telling  him  where  he  had  put  it.  The  Court  was  not 
asked  to  grant  probate  of  this  will,  as  the  testator  had  destroyed 

it.  An  earlier  will  was  propounded  for  probate  and  the  question 
was  whether  this  earlier  will  had  been  revoked  by  the  later 
will,  which  testator  had  destroyed.  The  Court  held  that  it 
had  been  so  revoked  and  that  testator  died  intestate. 

In  Stewart  v.  Walker  (1903),  6 O.L.R.  495,  the  plaintiff,  a 
solicitor,  had  drawn  the  will  in  question  and  made  a copy  of  it 
before  it  was  executed.  The  plaintiff’s  evidence  was  that  the 
testator  read  the  will  as  drawn  and  expressed  his  satisfaction 
with  it  and  duly  executed  it.  The  original  will  being  lost,  the 
plaintiff’s  copy  was  tendered  as  showing  its  contents.  The  real 
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question  was  whether  plaintiff’s  evidence  required  corrobora- 
tion. His  evidence  being  credited,  there  was  no  difficulty  in 
determining  that  the  exact  terms  of  the  will  were  to  be  found 
in  the  copy. 

In  the  cases  cited  there  was  a will  actually  drawn  either  by 
the  testator  himself,  or  by  some  one  else  on  his  instructions, 
and  there  was  evidence  of  the  contents  of  the  will  so  drawn, 
given  either  by  the  person  who  had  drawn  it  or  by  some  one 
who  had  read  it,  or  who  had  heard  it  read,  and  there  was  evi- 
dence of  the  actual  execution  of  such  will. 

The  great  difficulty  in  accepting  exhibit  1 as  a document 
setting  forth  the  contents  of  the  will  is  the  very  definite  hiatus 
between  exhibit  1 and  the  drawing  and  execution  of  a will.  No 
one  can  say  what  occurred  when  the  testatrix  and  Dr.  Murphy 
set  about  the  actual  drawing  up  of  the  will.  The  Court  is  asked 
to  infer  from  the  statements  as  to  her  testamentary  intentions 
made  by  deceased  before  Dr.  Murphy  came  to  draw  the  will, 
that  she  gave  full  effect  to  these  intentions  in  the  will  drawn 
by  Dr.  Murphy.  In  no  case  that  has  been  cited,  or  that  I can 
find,  does  there  appear  to  have  been  such  a complete  absence 
of  evidence  to  identify  the  contents  of  the  will  as  actually  drawn 
and  executed  with  the  earlier  expressions  of  intention.  Common 
experience  would  indicate  that  there  is  grave  danger  in  ad- 
mitting to  probate  as  a testamentary  document,  a prior  state- 
ment of  intentions,  however  well  established,  upon  the  strength 
of  a mere  inference  that  the  intentions  so  stated  were  given 
effect  to,  without  change,  in  the  will  itself. 

It  is  urged  by  counsel  for  the  appellants  that  a will  in  the 
terms  of  exhibit  1 would  be  a reasonable  one  and  would  dispose 
of  the  estate  of  deceased  as  she  might  reasonably  have  been 
expected  to  dispose  of  it.  This  may  well  be  so,  and  it  is  a cir- 
cumstance that  would  carry  weight  if  it  were  a question  of  act- 
ing upon  some  positive  evidence  that  the  will  as  drawn  and 
executed  contained  these  dispositions.  It  is  not  of  great  assist- 
ance, however,  in  deciding  the  question  to  be  determined  in  this 
case,  for  no  one  has  said,  nor  can  the  Court  say  upon  any  evi- 
dence before  it,  that  some  other  disposition  of  her  estate,  or 
some  modification  in  the  terms  of  exhibit  1,  would  not  also 
have  been  reasonable.  There  was  no  obligation,  legal  or  moral, 
upon  the  testatrix  to  dispose  of  her  property  in  any  particular 
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way,  or  for  the  benefit  of  any  particular  person  and  she  was 
free  to  change  her  mind  about  it  when  and  as  she  pleased. 

The  principle  is  well  established  that  it  is  only  upon  clear 
and  convincing  evidence  such  as  satisfies  the  mind  of  the  Court 
beyond  any  reasonable  doubt,  that  it  has  before  it  the  testa- 
mentary intentions  of  the  testator  as  expressed  in  the  will  that 
has  been  lost,  that  probate  will  be  granted.  The  learned  trial 
Judge  was  not  satisfied  that  there  was  such  evidence  in  this 
case,  and  it  is  impossible  to  say  that  he  is  wrong. 

Some  reference  should  be  made  to  the  circumstance  of  finding 
exhibit  1 in  the  pocket  of  deceased’s  sweater  after  her  death. 
Counsel  for  the  appellants  pressed  this  circumstance  and  the 
fact  that  deceased  had  preserved  the  paper,  as  significant  of  a 
continued  intention  of  the  deceased  to  dispose  of  her  property 
in  accordance  with  the  memorandum.  There  is  no  evidence  to 
indicate  where  exhibit  1 had  been  for  almost  seventeen  years, 
nor  how  long  it  had  been  in  deceased’s  pocket.  At  some  time 
deceased  had  made  use  of  the  paper  to  endorse  upon  it  in  ink 
a memorandum  of  an  amount  of  $649.00  owed  to  her  by  one 
Acres  ‘Tor  interest  due  in  March  1921  or  before  if  money  is 
presented.”  One  would  assume  that  this  memorandum  was 
made  after  Mr.  Craig  had  torn  the  page  out  of  a scribbler  to 
use  in  taking  down  the  instructions  of  the  will.  There  is  no 
evidence  to  indicate  how  long  this  memorandum  regarding  in- 
terest continued  to  be  of  importance,  and  it  may  be  the  reason 
for  the  preservation  of  the  paper  after  the  will  was  executed. 
In  any  event  the  fact  that  exhibit  1 was  found  in  such  a casual 
place  after  the  death  of  deceased,  while  the  will  itself  cannot  be 
found  at  all,  gives  no  clear  indication  that  either  of  them  still 
continued  to  have  any  testamentary  importance.  Deceased’s 
last  illness  was  brief.  She  had  a “stroke”  and  died  within  a 
few  days.  Any  opinion  as  to  how  she  came  to  have  exhibit  1 
in  her  pocket  can  be  nothing  better  than  a guess. 

Agreeing  as  I do  with  the  judgment  of  the  learned  Surrogate 
Judge  that  the  contents  of  the  will  have  not  been  established, 
there  is  no  purpose  to  be  served  in  considering  whether  or  not 
it  was  revoked  by  deceased. 

The  appeal  should  be  dismissed  with  costs.  As  the  order 
appealed  from  merely  disposes  of  an  issue  directed  to  be  tried 
in  the  Surrogate  Court,  for  the  guidance  of  that  Court,  and 
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I does  not  directly  dispose  of  the  application  for  probate,  clause  2 
' of  the  order  appealed  from  should  be  varied  to  read  as  follows: 

I “This  Court  doth  order  and  adjudge  that  the  evidence  ad- 
! duced  on  the  trial  of  the  said  issues  fails  to  establish  that  the 
! document  offered  for  probate  is  a true  and  correct  copy  of  the 
! dispositions  made  in  the  last  will  and  testament  of  Sarah  Ann 
I Craig.” 

Masten  J.A.: — I concur  in  the  dismissal  of  this  appeal  on 
the  grounds  stated  by  my  Lord  the  Chief  Justice,  namely,  that 
the  evidence  fails  to  establish  what  the  provisions  of  the  alleged 
j will  were. 

j This  is  an  appeal  from  the  judgment  of  the  Acting  Surrogate 
I Judge  of  Carleton  after  the  trial  before  him  of  an  issue  in  a 
I proceeding  for  probate  of  a lost  will,  alleged  to  have  been  made 
: in  1920,  by  the  testatrix,  Sarah  Ann  Craig.  The  secondary 

evidence  in  support  of  the  application  consists  of  a written 
memorandum  (exhibit  1),  coupled  with  the  oral  testimony  of 
the  witnesses,  Jesse  Stuart  Craig  and  Eliza  J.  Finley,  as  to 
declarations  made  to  them  by  the  testatrix  before  the  execution 
of  the  will.  Neither  of  these  witnesses  ever  read  the  will  or 
heard  it  read.  Exhibit  1 is  as  follows: 

“Kinburn  March  28th  1920. 

“In  the  matter  of  dividing  and  disposing  of  my  furniture 
and  household  goods  and  all  other  moneys  mortgage  and  Vic- 
tory Bonds. 

To  Lavina  Craig  I leave  $1,500.00  hundred  dollars  and  all 
the  house  furniture  except  those  mention  here  in. 

To  Mable  Craig  the  sewing  machine  side  board  one  dresser 
stand  one  feather  tick  and  my  good  brown  coat. 

To  Della  Craig  I leave  my  Bed  sted  feather  tick  and  four 
quilts  4 pillios  (sic). 

To  Wilfred  Craig  I leave  the  horse  harness  and  buggie. 

To  Daisy  Craig  I leave  a feather  tick  and  two  quilts  2 pil- 
lios (sic). 

To  Effie  Craig  I leave  my  fur  coat. 

To  Lome  Craig  and  Stuart  Craig  I leave  all  my  money 
mortgage  victory  bonds  share  and  share  alike  except  one 
hundred  more  to  Lome  Craig.” 
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The  circumstances  have  been  fully  stated  in  the  reasons  for  i 
judgment  of  my  Lord  the  Chief  Justice  and  my  brother  Middle-  1 
ton  and  need  not  be  here  further  rehearsed.  j 

However  thoroughly  one  may  appreciate  the  moral  claims 
of  the  appellants,  I am  constrained  by  The  Wills  Act,  R.S.O. 
1937,  ch.  164,  and  the  decisions  under  it  to  the  conclusion  above 
indicated,  but  lest  it  be  thought  that  in  giving  effect  to  what 
we  deem  to  be  the  law  of  the  land  we  are  proceeding  to  “strangle 
justice  in  the  noose  of  technicality”,  I think  it  desirable  to  dis-  j 
cuss  the  question  somewhat  further.  i 

Sec.  11  of  The  Wills  Act,  R.S.O.  1937,  ch.  164,  provides  ' 
as  follows: 

“No  will  shall  be  valid  unless  it  is  in  writing  and  executed 
in  manner  hereinafter  mentioned;  that  is  to  say,  it  shall  be 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction,  and  such 
signature  shall  be  made  or  acknowledged  by  the  testator,  in 
the  presence  of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator;  but  no  form  of  attestation 
shall  be  necessary.”  This  provision  has  come  down  to  us  from 
early  English  legislation. 

One  of  the  earliest  statutes  relating  to  the  making  of  wills 
is  the  well-known  Statute  of  Frauds  passed  so  long  ago  as  1677. 
That  statute  requires  that,  to  be  valid,  a will  must  be  in  writ- 
ing, signed  with  certain  formalities  in  the  presence  of  three  or 
more  witnesses,  and  the  necessity  for  the  legislation  is  recited 
as  being  “for  the  prevention  of  many  fraudulent  practices  which  ' 
are  commonly  endeavoured  to  be  upheld  by  perjury  and  subor- 
nation of  perjury.” 

Human  nature  has  changed  but  little  in  the  last  250  years, 
during  all  of  which  time  similar  legislation  has  continued  in 
force,  at  least  in  England,  and  the  reason  for  the  above  enact- 
ment is  as  potent  in  1939  as  it  was  in  1677. 

To  the  requirements  of  law  that  probate  shall  be  granted 
only  on  production  of  a written  document  executed  in  accord- 
ance with  the  statute,  one  exception  exists.  If  it  is  established 
by  evidence  that  the  deceased  made  a will  properly  executed, 
which  has  become  lost,  then  testimony  including  oral  evidence 
may  be  adduced,  and  probate  may  be  granted  of  the  lost  will 
provided  the  two  following  conditions  precedent  are  fulfilled: 


C.A. 


Re  Craig, 


Hasten  J.A.  187 


first,  that  the  presumption  arising  from  non-production  of  a 
will  shown  to  have  been  in  the  possession  of  the  testator 
(namely,  that  he  has  destroyed  it  ammo  revocandi)  must 
be  rebutted;  and,  second,  the  contents  of  the  lost  document  must 
be  established  by  clear  and  convincing  evidence. 

In  the  present  case  the  will  cannot  be  found,  and  it  is  clearly 
established  that  in  1920  a will  was  duly  executed  in  accord- 
ance with  the  statute;  also  that  it  was  in  the  immediate 
possession  of  the  testatrix,  and,  assuming  for  the  moment  that 
the  presumption  of  its  revocation  arising  from  its  non- 
production has  been  adequately  rebutted  by  the  testimony 
offered,  the  question  then  remains  as  to  whether  the  evidence 
of  the  contents  of  the  will  have  been  convincingly  established. 
This  is  a question  of  fact  which  in  many  cases  has  been  de- 
termined by  a jury,  but  which  is  here  to  be  determined  by  the 
Surrogate  Judge,  who  has  found  that  the  evidence  fails  to 
establish  the  contents  of  the  will.  It  is  well-settled  that  second- 
ary evidence  of  the  contents  of  a lost  instrument  may  be 
received  as  much  when  it  is  a will  as  if  it  were  any  other: 
Brown  v.  Brown  (1858),  8 EL  & Bl.  876,  at  p.  885.  This  was 
affirmed  and  followed  by  the  Court  of  Appeal  in  Sugden  v. 
Lord  St.  Leonards  (1876),  1 P.D.  154,  at  p.  220,  and  it  has  not 
since  been  doubted.  Also  it  is  plain  that  under  our  law  proof 
of  declaration  of  the  testator  as  to  his  intentions  prior  to 
making  the  will,  as  well  as  declarations  respecting  it  made 
subsequently  to  its  execution,  are  admissible  in  evidence: 
Stewart  v.  Walker  (1903),  6 O.L.R.  495,  at  p.  503.  This  is  the 
case  notwithstanding  the  fact  that  such  evidence  is  hearsay. 

The  whole  question  is  one  of  fact  as  to  whether  the  evidence 
regarding  the  contents  of  the  lost  will  is  such  as  to  completely 
satisfy  the  mind  of  the  Court.  As  to  the  character  of  such 
evidence  I refer  to  the  words  of  Lord  Lindley  in  Harris  v. 
Knight  (1890),  15  P.D.  170,  at  p.  179: 

“A  person  who  propounds  for  probate  an  alleged  will,  and 
who  is  unable  to  produce  it,  or  any  copy  or  draft  of  it,  or 
any  written  evidence  of  its  contents,  is  bound  to  prove  its 
contents  and  its  due  execution  and  attestation  by  evidence  which 
is  so  clear  and  satisfactory  as  to  remove,  not  all  possible,  but 
all  reasonable  doubts  on  those  points. 

“If  he  can  do  this,  he  is  entitled  to  probate,  as  is  shewn  by 
the  case  of  Sudgen  v.  Lord  St.  Leonards  [supra].  But  it  is 
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obvious  that  any  laxity  or  want  of  vigilance  on  the  part  of 
the  Court  in  a case  of  this  kind  would  encourage  the  fabrica- 
tion of  wills,  and  lead  to  perjury,  which  it  would  be  extremely 
difficult  to  detect.” 

I refer  also  to  the  words  of  my  brother  Middleton  in  the  case 
of  Re  Perry  (1924),  56  O.L.R.  278,  at  p.  282: 

“Before  probate  can  be  granted  of  the  substance  of  a lost 
will,  the  contents  of  the  will  must,  I think,  be  proved  much 
more  clearly  and  in  a more  convincing  manner  than  has  been  ; 
done  in  this  case.  I adopt  the  words  of  a very  careful  text-  ; 
writer,  arrived  at  on  examination  of  many  cases,  all  of  which  j 
I have  perused,  and  which  I think  justify  his  statement:  ‘The  | 

jurisdiction  of  the  Court  should  be  exercised  with  the  greatest 
possible  caution;  and  the  Judge  will  scarcely  feel  justified  in 
acting  on  the  evidence,  unless  it  be  of  the  most  cogent  and 
irrefragable  character,  not  only  free  from  suspicion  in  its 
source,  but  exact  and  certain  in  its  conclusions’  (Taylor  on 
Evidence,  11th  ed.,  p.  327) ; or,  in  the  words  of  a very  ex- 
perienced probate  Judge,  in  granting  probate  of  the  substance 
of  a will,  ‘the  Court  has  never  acted  but  on  the  fullest  and  most 
stringent  proof.’  ” 

This  question  was  much  considered  in  the  case  of  Goulstone  j 
v.  Woodward  (1885),  reported  in  1 T.L.R.  at  pages  12  and  590 
and  in  11  App.  Cas.  at  p.  469.  In  that  case  the  contest  related 
solely  to  the  question:  was  the  evidence  sufficient  to  establish 
what  the  contents  of  the  will  were?  Butt  J.  held  the  evidence 
sufficient  and  granted  probate.  On  appeal  to  the  Court  of 
Appeal  (Cotton,  Bindley  and  Fry  L.JJ.),  this  decision  was  re- 
versed and  an  appeal  to  the  House  of  Lords  was  dismissed. 

The  observations  of  the  eminent  Judges  who  heard  this 
case  are  illuminating.  Lord  Justice  Cotton,  after  stating  that 
the  testimony  must  be  conclusive,  and  that  it  is  not  enough 
that  it  is  honest,  it  must  also  be  accurate  and  distinct,  proceeds 
as  follows,  at  p.  591: 

“Cases  had  been  referred  to,  but  none  were  to  be  found, 
in  which  the  will  propounded  had  never  been  seen  by  any  one 
who  came  forward  to  prove  its  contents  . . . there  was  nothing  j 
to  show  that  the  intentions  expressed  in  the  papers  shown  to  || 
Peters  had  been  actually  carried  into  effect  by  the  will  alleged  !| 
to  have  been  made  by  Perrin  and  now  sought  to  be  estab-  ! 
fished.  All  that  it  came  to  in  support  of  the  allegation  that  | 
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the  legacies  set  out  in  the  memorandum  were  all  included  in 
the  will  afterwards  made  was: — ‘He  told  me  (Peters)  that 
he  had  made  the  will  he  proposed  to  make.’  Knowing  how 
the  intentions  of  a testator  were  apt  to  vary  from  time  to 
time,  there  was  not  enough  in  such  a statement  to  justify  the 
Court  in  granting  probate.” 


j And  Lindley  L.J.  at  p.  592,  says: 

I “What  were  the  contents  of  that  will?  There  was  no 
reasonably  clear  evidence  to  show  this,  and  the  Court  had  no 
I means  of  knowing  ....  The  consequences  of  establishing  the 
I will  upon  such  evidence  as  was  here  adduced  were  to  his  mind 
I so  alarming  that  he  must  decide  to  do  so.” 

Lord  Justice  Fry  was  also  of  the  same  opinion. 

i 

I The  appeal  to  the  House  of  Lords  was  heard  by  Lords 
I Herschell,  Blackburn  and  FitzGerald  and  I quote  the  words  of 
I Lord  Herschell,  11  App.  Cas.  469,  at  p.  475 : 

“Now  I cannot  but  be  alive  to  the  extreme  danger  of  estab- 
■ lishing  a will  merely  by  parol  evidence  of  its  contents.  The 
I legislature  has  endeavoured  to  safeguard  the  interests  and 
I rights  of  testators  by  requiring  that  the  expression  of  their 
I testamentary  intentions  shall  be  authenticated  in  such  a manner 
I as  to  leave  no  doubt,  if  possible,  that  the  Court  has  before  it 
that  which  really  expresses  the  will  and  intention  of  the  testator. 
It  is  not  enough  that  it  is  in  his  own  handwriting:  it  must,  even 
if  in  his  own  handwriting,  be  authenticated  by  witnesses  who 
must  be  present  and  see  the  testator  sign,  and  must  sign  in 
each  other’s  presence.  But  if  upon  mere  loose  statements  of 
f the  recollection  of  witnesses  as  to  what  has  been  said  to  them 
I at  some  time  or  other,  you  were  to  grant  probate  of,  and  to 
I establish  as  the  will  of  the  testator,  something  which  no  one 
had  ever  seen  or  purported  to  be  able  to  depose  to  from 
j recollection,  it  seems  to  me  that  you  would  be  doing  that  which 
j would  be  in  the  highest  degree  dangerous,  and  the  more  so 
I when  those  statements  are  statements  of  witnesses  (and  one 
knows  how  fallible  human  memory  is  even  when  there  is  no 
j interest  to  bias  it)  who  have  the  strongest  possible  interest  in 
I remembering  what  they  remember  and  in  forgetting  what  they 
I forget.  I think,  therefore,  that  in  order  to  support  a will  pro- 
I pounded,  when  it  is  proved  by  parol  evidence  only,  that  evidence 
! ought  to  be  of  extreme  cogency,  and  such  as  to  satisfy  one 


I 


190 


Ontario  Reports. 


[1939] 


beyond  all  reasonable  doubt  that  there  is  really  before  one 
substantially  the  testamentary  intentions  of  the  testator.” 

Lord  Blackburn  and  Lord  FitzGerald  expressed  similar  | 
opinions. 

I have  not  forgotten  that  in  all  these  cases  the  observations 
quoted  are  applicable  to  the  facts  of  the  case  there  under  con- 
sideration. Nevertheless,  I think  that  these  expressions  of 
opinion  do  assist  as  guides  which  ought  not  to  be  disregarded. 

The  considerations  which  are  to  be  kept  in  mind  when 
reaching  a conclusion  in  the  present  appeal  have  been  so  fully 
stated  by  my  Lord  that  I can  usefully  add  but  little,  and 
only  quote  one  or  two  extracts  from  the  evidence  in  further 
support  of  the  conclusion. 

At  page  7 of  the  evidence  Jesse  Stuart  Craig  is  questioned 
as  to  conversations  with  deceased  subsequent  to  the  execution 
of  the  will,  and  the  record  is  as  follows: 

“Q.  Did  you  have  any  conversation  with  Sarah  Ann  Craig 
at  that  time?  A.  Yes. 

“Q.  What?  A.  Well,  I went  to  her  room  and  it  was  just 
the  general  conversation  you  would  have  with  a sick  person, 
and  after  a while  she  pointed  and  said,  ‘There  is  that  will’,  or 
‘that  paper’,  and  it  was  on  the  corner  of  the  dresser,  and  on 
that  envelope  the  word  ‘will’  was  written.  That  is  all,  I did 
not  look  at  it. 

“Q.  You  did  not  look  at  it?  A.  No,  she  might  have  meant  | 
that  I should  read  it,  but  I did  not.  j 

“Q.  It  was  there,  and  you  could  have  read  it  if  you  had  i 
wanted  to  read  it?  A.  Yes,  I could  have  read  it  if  I had  I 
wanted  to,  but  I did  not.” 

And  again  at  page  22  of  the  evidence  this  witness  deposes  as  ' 
follows : 

“Q.  In  fact  you  do  not  know  whether  a will  was  signed? 

A.  Only  hearsay,  that  is  all. 

“Q.  You  saw  an  envelope  on  the  dresser  with  the  word 
‘will’  on  it?  A.  Yes. 

“Q.  Do  you  know  where  this  was  put?  A.  I do  not  know. 

“Q.  Do  you  know  whether  it  was  put  in  the  envelope  or 
not?  A.  No. 

“Q.  Did  you  ever  hear  any  discussion  about  it?  A.  No. 

“Q.  Mrs.  Craig  never  told  you  what  she  put  in  the  will? 

A.  She  never  discussed  the  will  with  me  after  that. 
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“Q.  Never  at  any  time  did  she  discuss  the  contents  of  the 
will?  A.  No,  not  its  contents.” 

From  the  evidence  of  Eliza  J.  Finley  I make  the  following 
extracts : 

Page  39 — “Q.  Do  you  know  what  was  in  the  will  that  was 
drawn  up,  Mrs.  Finley?  A.  No,  I cannot  say — I could  not  swear 
to  that;  I cannot  remember  that  the  will  was  read  to  me. 

“Q.  Do  you  remember  what  was  in  the  will?  A.  Yes,  I 
know  because  she  talked  it  over  with  me. 

“Q.  Before  that?  A.  On  the  day  before  Dr.  Murphy  came.” 

Page  40 — “Q.  Did  she  tell  you  anything  else  that  was  in 
the  will  at  any  time?  A.  No,  we  never  talked  of  it  after. 

“Q.  Did  she  ever  tell  you  anything  at  all  apart  from  what 
Lavina  Craig  was  getting?  A.  No,  I do  not  think  she  did. 

“Q.  When  did  she  talk  it  over  with  you?  A.  That  morn- 
ing before  Dr.  Murphy  came.” 

Page  47 — “Q.  I will  read  question  36  again,  ‘Was  the  will 
read  to  you  at  that  time?’  Your  answer  was,  ‘No,  the  will 
was  not  read  to  me  that  day,  but  she  had  talked  to  me  before- 
hand and  told  me  how  she  was  going  to  leave  things,  but 
the  will  was  not  read  to  me  later.’  You  made  that  answer? 
A.  I do  not  think  the  will  was  read  to  me  as  far  as  I can 
remember.  I cannot  remember  the  will  being  read  to  me 
now.” 

Page  67 — “Q.  Did  she  tell  you  anything  about  the  contents 
of  the  will,  that  it  was  signed?  A.  I cannot  recollect  what  she 
said  about  it  afterwards.” 

My  conclusion  may  be  summed  up  in  a sentence.  To  grant 
probate  of  a lost  will,  the  contents  of  which  no  living  person 
has  any  knowledge,  on  the  inference  that  it  probably  agrees 
with  the  wishes  expressed  by  the  testatrix  a short  time  earlier, 
would,  in  my  opinion,  establish  a precedent,  making  a dangerous 
inroad  on  the  security  which  sec.  eleven  of  our  Wills  Act  affords. 

With  every  inclination  to  support  the  application  of  the 
appellants,  I am  of  the  opinion,  as  already  stated,  that  if 
we  were  to  allow  this  appeal,  it  would  be  an  instance  of  a hard 
case  making  bad  law,  and  of  granting  probate  on  the  footing  of 
in  inference  that  is  no  more  than  a guess. 

The  contents  of  the  will  not  being  established,  it  becomes 
unnecessary  to  determine  the  question  of  whether  the  pre- 
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sumption  that  the  testatrix  destroyed  the  will  animo  revocandi 
is  rebutted,  and  I express  no  opinion  on  that  question. 

Middleton  J.A.  (dissenting) : — An  appeal  from  a judgment 
dated  8th  August,  1938,  of  His  Honour  Judge  Smiley,  Acting 
Judge  of  the  Surrogate  Court  of  the  County  of  Carleton  in 
proceedings  to  establish  a lost  will  of  the  testatrix. 

The  learned  Judge  found  against  the  will  propounded,  being 
of  opinion  that  the  will  having  been  shown  to  be  in  the  custody 
of  the  testatrix  in  August,  1936,  and  not  having  been  found 
after  her  death,  the  evidence  falls  far  short  of  rebutting 
the  presumption  that  it  was  destroyed  by  the  testatrix  animo 
revocandi;  and,  secondly,  that  the  contents  of  the  alleged  lost 
will  had  not  been  adequately  proved. 

Sarah  Ann  Craig  was  a widow  who  at  the  time  of  her 
death  had  reached  the  age  of  about  eighty-one  years.  She 
died  on  the  5th  of  February,  1937.  Her  husband  had  long 
since  predeceased  her.  She  was  in  fact  childless.  She  had, 
however,  informally  adopted  two  sons,  Jesse  Stuart  Craig  and 
Lome  Craig,  both  of  whom  survived  her.  These  two  sons 
were  adopted  in  infancy,  and  until  recently  believed  themselves 
to  be  the  lawful  issue  of  the  testatrix.  Jesse  Stuart  Craig  is 
now  of  the  age  of  fifty-seven  years,  and  Lome  Craig  is  about 
a year  younger. 

Lavinia  Craig  was  the  first  cousin  of  the  deceased  husband 
of  the  testatrix;  she  has  lived  as  a member  of  her  household 
for  many  years,  and  was  in  fact  the  real  mother  of  Jesse 
Stuart  Craig.  The  two  adopted  sons  and  Lavinia  Craig  lived 
with  the  testatrix  and  were  brought  up  by  her  until  they 
attained  man’s  estate,  when  they  each  married,  the  elder  some 
years  before  the  younger.  On  his  marriage  Jesse  Stuart  Craig 
bought  the  adjoining  farm  containing  200  acres,  and  the  old 
lady  moved  into  a second  house  upon  this  farm  and  resided 
there  until  her  death,  on  terms  of  the  greatest  affection  and 
confidence. 

Her  own  next-of-kin  consisted  of  brothers  and  sisters  and 
children  of  deceased  brothers  and  sisters  with  whom  she  had 
little  to  do  for  some  considerable  period  before  her  death. 
She  left  an  estate  consisting  of  some  $7,000.00  in  money  and 
securities  for  money. 
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In  March,  1920,  the  testatrix  became  ill  and  thought  that 
she  was  about  to  die.  She  sent  for  her  adopted  son  Jesse 
Stuart  Craig,  and  upon  his  going  over  to  the  house  in  which 
she  lived,  told  him  that  she  realized  that  death  was  not  far 
away  and  that  she  desired  to  give  him  all  her  money.  He 
told  her  that  he  did  not  desire  this  and  that  he  thought  it 
would  be  far  better  if  she  had  a will  prepared,  and  that  the 
doctor  who  was  attending  her  and  who  would  shortly  call  to 
see  her  was  used  to  preparing  wills.  She  said  that  she  always 
became  flustered  in  the  presence  of  the  doctor.  The  son  agreed 
to  prepare  a memorandum  for  her  expressing  her  wishes, 
and  the  document  (exhibit  1)  was  the  result.  It  bears  date 
March  27,  1920,  and  is  in  the  handwriting  of  Jesse  Stuart 
Craig.  It  gives  $1,500.00  to  Lavinia  Craig,  specific  things  to 
Mabel  Craig,  Della  Craig,  Daisy  Craig,  Wilfred  Craig,  Effie 
Craig,  and  then  provides  “to  Lome  Craig  and  Jesse  Stuart  Craig 
I leave  all  my  money,  mortgage,  victory  bonds,  share  and 
share  alike  except  $100  more  to  Lome  Craig.” 

Dr.  Murphy  called  the  next  day  and  prepared  a will  and 
had  it  executed.  Mrs.  Finley,  a sister-in-law  of  the  testatrix, 
was  present  at  the  time  the  will  was  prepared  and  became  a 
subscribing  witness.  The  other  witness  was  Dr.  Murphy.  He 
died  some  eight  years  ago.  The  will  was  placed  in  a small 
letter-size  envelope  and  endorsed  with  the  one  word  “will”. 
When  Jesse  Stuart  Craig  called  in  the  evening  of  the  day  of 
the  execution  of  the  will  the  testatrix  told  him  that  Dr.  Murphy 
had  drawn  the  will  in  accordance  with  his  written  memorandum, 
and  pointed  to  it  on  the  table.  Jesse  Stuart  Craig  did  not 
read  it.  On  more  than  one  occasion  the  will  was  mentioned 
but  not  discussed.  The  last  occasion  was  in  August,  1936, 
when  the  testatrix  referred  to  it  as  an  existing  document. 
Mrs.  Finley,  the  witness  to  the  will,  says  that  prior  to  its 
execution  she  saw  the  memorandum  prepared  by  the  son 
which  was  to  be  submitted  to  the  doctor  for  the  preparation 
of  the  will.  She  discussed  the  contents  of  the  proposed  will 
with  Mrs.  Craig,  and  now  recalls  that  Lavinia  Craig  was  to 
receive  $1,500.00  and  that  she  also  recalls  the  other  smaller 
bequests.  After  the  will  was  executed  the  testatrix  told  Mrs. 
Finley  she  had  left  everything  just  as  she  wanted  it  left. 

Mr.  Blanchard,  the  manager  of  the  Royal  Bank,  was  also 
a witness  at  the  trial.  He  deposes  to  a conversation  with  the 
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testatrix  about  July,  1936.  He  then  suggested  to  her  that  j 
she  ought  to  make  her  will,  and  she  told  him  that  she  had  'i 
made  her  will.  At  the  trial  he  thought  that  she  had  left  the  | 
will  with  Mr.  Mulvihill,  but  Mr.  Mulvihill  states  that  that  is  : 
a mistake.  The  evidence  at  the  trial  was  confined  to  these  I 

i 

three  witnesses.  Lavinia  Craig  is  mentally  ill,  and  could  not  i 
testify.  Lome  Craig  apparently  knew  nothing  about  the  will 
and  took  no  part  in  the  contest,  wavering,  apparently,  between 
the  possibility  of  claiming  that  he  was  the  natural  son  of  the 
testatrix  and  so  the  sole  next-of-kin,  and  joining  with  his 
adopted  brother  in  claiming  under  the  will. 

On  the  death  of  the  testatrix  the  will  could  not  be  found.  | 
But  very  singularly  the  memorandum  in  Jesse  Stuart  Craig’s  : 
handwriting  was  found  in  a pocket  in  the  old  lady’s  sweater. 

It  had  apparently  been  carefully  preserved  for  seventeen  years. 

It  is  suggested  that  the  will  may  have  been  in  some  other 
garment  worn  by  the  old  lady.  During  her  last  short  illness 
the  clothing  of  the  old  lady  had  become  soiled,  and  upon  her 
death  it  was  removed  and  without  examination  burned.  This 
is  surmise  only.  The  old  lady  kept  her  papers  under  the  table- 
cloth on  a small  parlour  table,  in  pitchers  and  in  an  old 
trunk.  Sometimes  there  were  so  many  under  the  tablecloth 
that  it  was  quite  impossible  to  use  the  table.  There  were 
people  around  at  the  funeral  and  wake,  and  it  is  possible  that 
this  will,  if  it  was  among  the  papers  on  the  table,  might  have 
been  destroyed  accidentally,  particularly  as  Lavinia  could  neither 
write  nor  read  anything  except  print,  and  she  was  not  responsible 
for  her  actions. 

On  the  findings  of  the  learned  Judge  the  testatrix  had 
preserved  this  will  for  sixteen  of  the  seventeen  years  after  its 
execution  and  then  must  be  presumed  to  have  destroyed  it  in 
the  year  before  her  death.  No  reason  whatever  for  such 
action  appears.  I find  it  impossible  to  believe  that,  under  the 
circumstances,  this  old  lady  intended  to  die  intestate  and  to 
allow  her  small  estate  to  go  to  a horde  of  relatives  who 
apparently  cared  nothing  for  her  and  for  whom  she  cared 
even  less,  and  that  the  three  who  had  looked  after  her  so 
well  should  be  left  with  absolutely  nothing.  The  evidence 
satisfies  me  that  this  was  so  improbable  that  I would  think  it 
impossible,  and  therefore  the  proper  inference  from  all  the  facts 
is  that  the  will  was  destroyed  after  her  death. 
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I would  now  like  to  discuss  some  of  the  cases  dealing  with 
the  problem  occasioned  by  the  non-production  of  a will  known 
to  have  been  in  the  custody  of  a testator. 

I refer  first  to  the  case  of  Harris  v.  Knight  (1890),  15  P.D. 
170.  There,  at  p.  179,  Lord  Justice  Lindley  states  the  funda- 
mental principle  thus: 

“A  person  who  propounds  for  probate  an  alleged  will,  and 
who  is  unable  to  produce  it,  or  any  copy  or  draft  of  it,  or 
any  written  evidence  of  its  contents,  is  bound  to  prove  its 
contents  and  its  due  execution  and  attestation  by  evidence  which 
is  so  clear  and  satisfactory  as  to  remove,  not  all  possible,  but 
all  reasonable  doubts  on  those  points. 

“If  he  can  do  this,  he  is  entitled  to  probate,  as  is  shewn  by 
the  case  of  Sugden  v.  Lord  St.  Leonards  (1876),  1 P.D.  154.” 
Lord  Lindley  afterwards  enumerates  the  three  questions  to 
be  determined:  Did  the  testator  make  and  sign  a will?  Was 

it  properly  executed  and  attested?  Are  its  contents  proved? 
These  three  questions  are  questions  of  fact.  As  regards  the 
execution  of  the  will  the  guiding  principle  is  said  to  be  expressed 
in  the  maxim  omnia  prcesumuntur  rite  esse  acta  which  he  says 
(p.  179)  is  “an  expression,  in  a short  form,  of  a reasonable 
probability,  and  of  the  propriety  in  point  of  law  of  acting 
on  such  probability.  The  maxim  expresses  an  inference  which 
may  reasonably  be  drawn  when  an  intention  to  do  some  formal 
act  is  established;  when  the  evidence  is  consistent  with  that 
intention  having  been  carried  into  effect  in  a proper  way;  but 
when  the  actual  observance  of  all  due  formalities  can  only  be 
inferred  as  a matter  of  probability.” 

Turning  then  to  Sugden  v.  Lord  St.  Leonards  (1876),  1 
P.D.  154:  The  case,  save  in  one  question  hereinafter  to  be 

mentioned,  has  never  been  criticized.  Baron  Sugden  had  made 
his  will  but  had  made  many  codicils.  After  his  death  the 
will  last  known  to  be  in  his  custody  could  not  be  found.  His 
daughter  had  perused  it  and  knew  most  of  its  contents.  Pro- 
bate was  sought  of  the  lost  document.  It  was  first  determined 
that  the  contents  of  a lost  will,  like  those  of  any  other  document, 
may  be  proved  by  secondary  evidence;  and  upon  this  funda- 
mental point  there  is  not  in  this  case  or  in  any  other  modern 
decision  any  shadow  of  doubt. 
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The  principle,  since  crystallized  in  Allan  v.  Morrison,  [1900] 
A.C.  604,  was  naturally  relied  upon  in  opposition  to  the  granting  ^ 
of  probate  (headnote) : 

“Where  a will  duly  executed,  traced  to  the  testator’s  posses-  . 
sion  and  last  seen  there,  is  not  forthcoming  on  his  death,  the  . 
presumption  is  that  it  was  destroyed  by  himself.  To  rebut  i 
this  there  must  be  sufficient  evidence  that  it  was  not  destroyed  | 
by  the  testator  animo  revocandi  ....  There  is  a presumption  ! 
against  its  fraudulent  abstraction  either  before  or  after  his 
death,  but  the  circumstances  which  render  such  abstraction 
possible  must  be  taken  into  account  in  arriving  at  the  result 
of  the  evidence.” 

In  Baron  Sugden’s  case  it  was  found  that  the  dominating 
idea  in  the  mind  of  the  testator  was  to  tie  up  and  control 
all  his  large  estate  for  so  long  a time  as  the  law  permitted. 
Knowing  the  man  and  the  dominance  of  this  idea,  it  was 
impossible  to  suppose  that  he  would  have  destroyed  the  will 
voluntarily  and  would  have  intended  to  allow  his  property  to 
descend  as  upon  an  intestacy. 

In  Sir  J.  Hannen’s  monumental  judgment  this  principle  is 
laid  down  (p.  176) : 

“It  is  obvious  that  where  a will,  shewn  to  have  been  in  | 
the  custody  of  a testator,  is  missing  at  the  time  of  his  death, 
the  question  whether  it  is  probable  that  he  destroyed  it  must 
depend  largely  upon  what  was  contained  in  the  instrument,  i 
Was  it  one  arrived  at  after  mature  deliberation;  did  it  deal 
with  the  interests  of  the  whole  of  his  family,  carefully  arranging 
the  dispositions  which  he  would  make  in  favour  of  the  several 
members  of  it,  or  was  it  the  hasty  expression  of  a passing  dis- 
satisfaction with  some  one  or  more  of  them?  These  are  ! 
questions  naturally  having  the  strongest  possible  bearing  upon 
the  ultimate  question  which  I may  have  to  determine,  namely,  ; 
whether  or  not  the  testator  himself  destroyed  this  instrument.” 
He  then  points  out  the  danger  in  attempting  to  establish 
the  contents  of  a long  and  complicated  document  by  parol  « 
evidence  resting  upon  memory,  and  adds  (p.  177) : 

“But,  on  the  other  hand,  there  would  be  very  great  danger  i 
if  a Court  were  to  lay  down  an  arbitrary  rule  that  in  the  i 
event  of  a document,  however  important  in  its  character,  being 
missing,  whether  as  the  result  of  fraud  or  accident,  it  should 
be  impossible  to  establish  its  contents  by  parol  testimony. 
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That  might  lead  to  the  defeating  of  justice  in  many,  if  not 
in  as  many,  instances  as  might  arise  from  the  Court  acting 
upon  such  testimony.  While  I feel  the  difficulty  and  the  danger 
that  has  been  pointed  out,  yet  it  is  right  that  I should  observe 
what  there  is  to  be  said  on  the  other  side.” 

He  then  examines  Miss  Sugden’s  evidence  and  is  satisfied 
beyond  peradventure  of  her  complete  integrity  and  wonderful 
memory.  The  learned  Judge,  finding  in  favour  of  Miss  Sugden’s 
evidence,  says,  at  p.  195 : 

“I  have  already  said  that  the  first  element  in  this  con- 
sideration of  whether  or  not  a testator  has  destroyed  his  will 
is  to  be  found  in  the  instrument  itself.” 

He  then  takes  up  and  discusses  at  length  and  in  detail  all 
that  evidence,  and  concludes  by  declaring  the  will  to  be  estab- 
lished. 

Upon  appeal  the  Court  of  Appeal  consisting  of  Cockburn 
C.J.,  Sir  George  Jessel  M.R.,  James  L.J.,  Mellish  L.J.  and 
Baggallay  J.A.  heard  the  case.  Chief  Justice  Cockburn,  at  p. 
220  says: 

“No  doubt  the  absence  of  the  will  is  a serious  fact,  and 
one  which  may  place  the  Court,  which  has  to  decide  whether 
the  parol  evidence  of  the  contents  is  right  or  wrong,  in  a 
position  of  considerable  difficulty;  but  with  that  difficulty  it 
is  the  business  of  the  Court  to  grapple,  in  order  that  effect  may 
be  given  to  the  will  made  according  to  the  requirements  of  the 
statute,  and  which  after  the  testator’s  death  ought  to  be  carried 
into  effect.” 

He  then  examines  the  evidence,  and,  at  p.  226,  says: 

“All  the  observations  made  by  Lord  Campbell  in  Doe  v. 
Palmer  (1851),  16  Q.B.  747,  as  to  the  mischief  which  would 
result  from  excluding  such  testimony  apply  equally  here.  Tf 
the  draft  of  the  will  could  be  produced,’  says  Lord  Campbell, 

' ‘corresponding  with  the  will  in  its  altered  form,  would  it  not  be 
admissible  evidence,  and  might  not  the  jury  infer  from  it  that, 
before  the  will  was  executed,  the  draft  and  the  will  had  been 
compared  and  the  mistake  rectified?  Would  not  written  or 
verbal  instructions  from  the  testator  to  his  solicitor  to  draw 
the  will  in  the  altered  form  be  equally  admissible?  In  what 
respect  do  such  verbal  instructions  differ,  for  this  purpose, 
from  a contemporaneous  declaration  by  the  testator  to  another 
person  that  he  had  determined  in  his  will  to  dispose  of  his 
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property  in  the  manner  carried  into  effect  by  the  will  as  J 
altered?  ...  It  would  not  be  very  creditable  to  the  law  if  | 
such  evidence  were  to  be  excluded;  and  I am  not  aware,’  he  < 
adds,  ‘of  any  principle,  rule  of  law,  decided  case,  or  dictum  |' 
against  the  admissibility  of  such  evidence.’  ” 

Sir  George  Jessel,  at  p.  242: 

“The  Court  should  be  anxious,  not  narrowly  to  restrict  the 
rules  of  evidence,  which  were  made  for  the  purpose  of  further- 
ing truth  and  justice,  but,  guided  by  those  great  principles  ! 
which  have  guided  other  tribunals  in  other  countries  in  ad- 
mitting this  kind  of  evidence  generally,  to  admit  it  at  all  events  j 
in  the  special  case  which  we  have  under  consideration.”  | 

And  at  p.  245,  he  adds:  ! 

“Now,  I must  say  that  in  testing  the  unsupported  testimony  j 
of  a witness,  especially  of  an  interested  witness,  the  position  | 
of  the  testator,  and  the  probability  of  the  disposition  which  he  i 
is  said  to  have  made,  appear  to  me  to  be  important  elements;  | 
and  how  stands  the  matter  here  as  far  as  these  are  concerned?”  | 
Lord  Justice  James,  at  p.  248,  says:  j 

“I  desire  to  say  that  I entirely  concur  in  the  conclusion  | 
at  which  the  Lord  Chief  Justice  has  arrived,  that  those  testa- 
mentary declarations  are  admissible  and  ought  to  be  admitted 
as  evidence.  But  in  this  case  it  is  conceded  that  every  one  of 
those  declarations  was  admissible  and  was  properly  admitted 
for  some  purpose  in  the  cause,  and  thereby  those  declarations 
of  the  testator  have  become  legitimately  known  to  me.  I be- 
lieve them  to  have  been  made  by  him,  and  I believe  them  to  be 
true,  and,  having  those  declarations  before  me  and  so  believing 
them,  it  would  be  a judicial  lie  if  I were  to  pretend  that  I 
did  not  act  upon  them  in  coming  to  the  conclusion  that  the 
evidence  of  the  witness  as  to  the  actual  contents  of  the  will  is 
true.”  I 

In  Johnson  v.  Lyford  (1868),  1 P.D.  546,  Sir  J.  P.  Wilde  | 
dealt  with  a similar  question  and  admitted  verbal  and  written 
declarations  or  statements  made  by  a testator  in  or  about  the 
making  of  his  will  when  accompanied  by  acts  done  by  him 
in  relation  to  the  same  subject.  These  statements  were  ad- 
mitted as  evidence  of  the  contents  of  the  will.  After  his  death 
the  will  could  not  be  found,  but  was  admitted  to  proof  without 
evidence  of  its  contents.  He  says  at  p.  548: 
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“So  long  as  the  law  thus  permits  wills  solemnly  executed 
to  be  revoked  by  the  presumptions  arising  from  their  dis- 
appearance, and  so  long  as  the  law  forbears  to  prescribe  any 
definite  place  of  deposit  for  a man’s  will,  the  real  and  true 
intentions  of  testators  will  in  many  cases  be  open  to  frustration 
by  accident  or  design.  It  may  have  been  so  in  this  case, 
though  there  is  no  evidence  to  throw  the  slightest  suspicion 
of  misconduct  upon  anybody  in  relation  to  it.  Still,  such  cases 
as  this  bring  forcibly  to  light  the  jeopardy  in  which  all  wills 
stand  which  are  not  deposited  where  they  are  sure  to  be  found, 
and  safe  from  the  possibility  of  foul  play.” 

In  Woodward  v.  Goulstone  (1886),  11  App.  Cas.  469,  the 
effect  of  the  decision  in  Sugden  v.  Lord  8t.  Leonards  (1876),  1 
P.D.  154,  is  discussed.  At  page  478  Lord  Herschell  L.C.  says: 

“.  . . . in  that  case  undoubtedly  it  was  not  the  intention  of 
the  testator  that  the  residuary  legatee  should  be  benefited  to 
the  exclusion  of  the  next  of  kin,  and  you  would  be  defeating 
his  manifest  and  certain  intentions  if  you  were  to  give  the 
money  to  the  residuary  legatee.  Would  you  in  such  a case 
be  bound  to  grant  probate  of  the  residue  upon  such  evidence 
as  that?  I certainly,  for  my  part,  cannot  help  expressing  a 
doubt  whether  you  would,  and  whether  you  would  ever  be 
justified  in  granting  probate  of  a will  which  was  proved  merely 
by  parol  evidence  of  its  contents,  unless  you  were  satisfied  that 
you  had  before  you  evidence  substantially  of  the  intentions  of 
the  testator,  so  that  the  grant  of  probate  of  the  residue  would 
substantially  carry  those  intentions  into  effect.” 

In  that  case  the  Lords  agreed  to  leave  the  matter  open  for 
consideration  in  any  case  in  which  the  question  properly  arose. 

The  question  arose  in  Stewart  v.  Walker  (1903),  6 O.L.R. 
495.  The  question  there  was  whether  probate  should  be  granted 
of  the  will  of  one  John  Alexander  McLaren  which  was  not 
found  after  his  death.  A copy  of  the  will  was  produced  and 
it  was  admitted  to  probate.  It  was  held  by  the  Court  of 
Appeal  that  the  testator  knew  that  in  the  facts  proved  the 
property  would  not  go  to  his  lawful  next-of-kin  but  to  the 
Crown  by  reason  of  facts  connected  with  his  birth.  Moss  C.J.O. 
remarked,  at  p.  504: 

“It  is  wholly  unlikely  that  the  deceased  was  deliberately 
speaking  falsely,  or  intending  to  create  a false  impression  by 
those  statements,  and  if  they  were  spoken  they  certainly  had 
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reference  to  a provision  already  made,  and  in  the  instances 
in  which  he  used  the  expression  ‘provided  for,’  the  strong 
inference  is  that  he  meant  provided  for  by  his  will  ....  But 
upon  the  whole  the  evidence  is  ample  to  sustain  the  finding 
that  the  paper  produced  by  the  plaintiff  is  a copy  of  the  will 
executed  by  the  testator  on  the  28th  of  June,  1897.” 

Finally,  referring  now  to  the  case  of  Lefebvre  and  Cyr  v. 
Major  (1929),  64  O.L.R.  43,  a case  where  probate  was  sought 
of  a will,  the  Court  consisting  of  Latchford  C.J.,  Riddell, 
Masten,  Orde  and  Fisher  JJ.A.  divided  upon  certain  lines, 
Riddell,  Masten  and  Fisher  JJ.A.  holding  against  the  will,  and 
Latchford  C.J.  and  Orde  J.A.  in  its  favour.  This  decision  is 
worthy  of  very  careful  study  in  view  of  the  judgment  of  the 
Supreme  Court,  [1930]  S.C.R.  252.  I shall  not  attempt  to 
here  quote  these  words,  but  desire  to  emphasize  them  particu- 
larly in  the  consideration  of  the  judgment  of  the  Supreme  Court. 
There  the  views  entertained  and  acted  upon  by  the  Chief  Justice 
in  the  Court  below  were  substantially  adopted  by  the  Chief 
Justice  of  Canada,  Chief  Justice  Anglin  being  of  the  opinion 
that  the  opinion  of  Latchford  C.J.  was  accurate. 

For  these  reasons  I think  the  appeal  should  be  allowed  and 
the  will  should  be  admitted  to  proof. 

Appeal  dismissed  with  costs,  Middleton  J.A.,  dissenting. 
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Curliss  V.  The  Village  of  Bolton. 

Municipal  Corporations — Non-repair  of  sidewalks — Depression  in  side- 

u>alk — Injuries  sustained  by  plaintiff  as  result  of  fall  on  sidewalk — 

Whether  plaintiff  negligent  in  wearing  goloshes  over  loose  fitting 

shoes  with  small  heels. 

A municipal  corporation  is  under  a burden  to  maintain  sidewalks  with- 
in the  area  under  the  jurisdiction  of  the  corporation  in  a reasonably 
safe  condition  for  pedestrians.  A municipal  corporation  is  not  ob- 
liged to  keep  all  parts  of  a sidewalk  accurately  level,  and  slight 
inequalities  of  the  surface  which  might  lead  to  an  accidental  slip 
or  fall  are  not  to  be  considered  as  a condition  of  disrepair. 

Held,  however,  that  in  the  present  case  a hole  or  depression  3^/^  inches 
in  width  and  1%  inches  in  depth  constituted  under  the  circumstances 
a condition  of  non-repair,  since  the  depression  was  of  sufficient  size 
and  depth  and  of  such  nature  that  the  shoe  of  a person  stepping  into 
it  and  turning  suddenly  would  be  liable  to  catch  against  the  edge 
of  the  section  of  the  pavement  which  had  become  higher  than  the 
adjoining  one  and  so  cause  such  person  to  overbalance  and  fall. 
Held  further  that  the  plaintiff  who  had  caught  her  foot  against  the 
edge  of  the  hole  and  who  had  fallen  and  sustained  a fracture  was 
not  negligent  merely  because  she  was  wearing  goloshes  the  heels  of 
which  were  considerably  larger  than  the  heels  of  the  shoes  in  which 
she  was  walking  when  she  met  with  the  accident. 

An  action  to  recover  damages  for  personal  injuries. 

The  action  was  tried  by  Hogg  J.  without  a jury,  at  Brampton. 

J.  N.  MulhoUandj  for  the  plaintiff. 

T.  J.  Agar,  K.C.,  and  K.  G.  Partridge,  for  the  defendant. 

January  9th,  1939.  Hogg  J.: — This  is  an  action  in  which 
the  plaintiff  claims  damages  for  an  injury  which  was  sustained 
by  her  as  the  result  of  falling  upon  a sidewalk  in  the  Village 
of  Bolton.  The  plaintiff  alleges  the  cause  of  the  accident  was 
the  negligence  of  the  defendant  in  allowing  a portion  of  this 
sidewalk  to  remain  in  a state  of  disrepair. 

About  noon  on  the  15th  October,  1937,  Miss  Mary  Curliss, 
the  plaintiff,  a lady  of  sixty-two  years  of  age,  was  proceeding 
along  the  sidewalk  on  the  main  street  in  the  defendant  village 
and  had  stopped  to  converse  with  a friend.  While  thus  engaged 
the  plaintiff  stated  she  took  a step  backward  with  her  right  foot 
into  a depression  or  hole  which  had  been  allowed  to  remain  in 
the  centre  of  the  sidewalk.  She  then  turned,  caught  her  foot 
against  the  edge  of  this  hole,  overbalanced  and  fell  on  her  right 
side  and  suffered  a fracture  of  the  bone  known  as  the  femur,  at 
its  upper  extremity. 

The  defendant  admits  that  the  condition  of  the  sidewalk 
complained  of  had  existed  for  so  long  a time  that  notice  to  the 
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defendant  corporation  of  the  state  of  the  alleged  non-repair  is 
to  be  implied.  This  is  in  accordance  with  the  decision  in  Rice 
V.  Toicji  of  Whitby  (1898),  25  O.A.R.  191. 

Evidence  was  given  on  behalf  of  the  plaintiff  by  a witness 
who  examined  the  sidewalk  in  April  following  the  accident,  that 
at  the  place  complained  of  there  was  a hole  or  depression  three 
and  one-half  inches  in  width  at  its  widest  point  and  that  on  the 
side  of  this  depression,  one  of  the  four  concrete  sections  which 
meet  at  this  point  and  comprised  this  part  of  the  pavement 
was  one  and  three-quarter  inches  lower  than  one  of  the  ad- 
joining sections. 

It  is  apparent  from  the  photographs  of  the  sidewalk  that 
in  the  centre  of  the  pavement,  at  the  point  in  question,  there 
is  a depression  or  hole,  of  limited  area,  one  side  of  which  is 
higher  than  the  other,  forming  a ledge  or  obstruction  in  the 
centre  of  the  sidewalk. 

Some  three  weeks  after  the  accident  happened,  an  exam- 
ination made  on  behalf  of  the  defendant  showed  that  the  corner 
of  one  of  the  sections  of  concrete  of  which  the  pavement  is  con- 
structed was  an  inch  higher  than  the  immediately  adjoining 
corner  of  another  section  and  that  the  maximum  depth  of  the 
depression  which  existed  in  this  sidewalk  was  one  inch. 

Mr.  Townrow,  a member  of  the  council  of  the  corporation, 
charged  with  the  duty  of  inspecting  the  village  sidewalks,  testi- 
fied that  he  had  travelled  along  this  walk  approximately  once 
every  day  for  the  past  six  years;  that  he  had  knowledge  of  the 
condition  of  the  sidewalk  at  the  immediate  place  of  the  accident 
and  had  noticed  no  change  in  this  spot  during  the  past  two  or 
three  years.  He  further  stated  that  the  sidewalk  had  been 
repaired  along  the  curb,  but  no  repairs  had  been  done  in  the 
centre  of  this  sidewalk  for  the  past  six  years,  as,  in  his  opinion, 
there  were  no  places  along  the  middle  of  the  sidewalk  requiring 
repair. 

The  defendant  also  tendered  evidence  that  the  sidewalk  had 
been  constructed  thirty  years  ago  and  that  no  complaints  had 
been  received  at  any  time  as  to  its  condition.  A very  consid- 
erable number  of  persons  travelled  along  this  sidewalk  every 
day  at  the  point  where  the  accident  is  stated  to  have  taken 
place,  without  any  untoward  occurrence. 

There  is  a burden  cast  upon  municipal  authorities  to  see 
that  sidewalks  within  the  area  under  the  jurisdiction  of  a muni- 
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cipal  corporation  are  in  a reasonably  safe  condition  for  pedes- 
trians. They  are  not  obliged  to  keep  all  parts  of  a sidewalk 
accurately  level,  and  slight  inequalities  of  the  surface,  which 
might  lead  to  an  exceptional  slip  or  fall,  are  not  to  be  consid- 
ered as  a condition  of  disrepair  to  render  a municipal  corpora- 
i tion  chargeable  with  negligence:  Anderson  v.  City  of  Toronto 
\ (1908),  15  O.L.R.  643;  Gilmour  v.  City  of  Toronto  (1926),  30 

I O.W.N.  319. 

1 

Many  cases  were  cited  to  me  by  the  several  counsel  for  the 
j parties,  where  reference  is  made  to  the  height  of  the  obstruc- 
tion, or  the  depth  of  the  depression,  present  in  the  surface  of 
the  sidewalks  there  under  discussion,  but  as  was  held  by  Mr. 
Justice  Masten  in  Clinton  v.  County  of  Hastings  (1923),  53 
O.L.R.  266,  at  p.  283,  and  again  in  Greer  v.  Township  of  Mulmur 
(1926),  59  O.L.R.  259,  at  p.  265:  “What  is  reasonable  repair 

is  a question  of  fact  depending  upon  all  these  surrounding  cir- 
cumstances, and  hence  the  facts  of  one  case  afford  no  fixed  rule 
by  which  to  determine  another  case,  where  the  facts  are  differ- 
ent.” 

It  is  true,  as  was  expressed  in  Gilmour  v.  City  of  Toronto, 
by  Meredith  C.J.C.P.,  that  in  this  country  where  frosts  are 
severe  and  their  expanding  and  lifting  power  is  great,  it  is 
impossible  to  construct  concrete  roads  and  sidewalks  that  cannot 
be  affected  by  the  lifting  power  of  frost  in  its  effect  on  water 
i and  that  it  must  be  expected  there  will  necessarily  be  certain 
' defects  and  unevenness  in  cement  sidewalks,  but  I have  come 
to  the  conclusion  that  the  evidence  shows  that  the  depression 
or  hole  in  the  sidewalk  complained  of  was  more  than  a mere 
I unavoidable  unevenness  or  a scaling  of  the  surface  caused  by 
I frost,  but  was  a depression  of  sufficient  size  and  depth  and  of 
such  nature  that  the  shoe  of  a person  stepping  into  it  and  turn- 
ing suddenly,  would  be  liable  to  catch  against  the  edge  of  the 
section  of  the  pavement  which  had  become  higher  than  the 
adjoining  one  and  so  cause  such  person  to  overbalance  and  fall, 

I and  that  the  sidewalk  in  question  was  not  in  a reasonable  state 
I of  repair  at  this  particular  point. 

j The  defendant  pleaded  that  the  injury  sustained  by  the  plain- 
j tiff  was  due  to  negligence  on  her  part. 

! At  the  time  of  the  accident,  the  plaintiff  had  upon  her  feet 
I a pair  of  worn,  loose-fitting  shoes  with  comparatively  high  heels, 

I 

1 
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and  the  bottom  of  the  heels,  that  is,  that  part  of  the  heels  which 
rested  on  the  sidewalk,  was  of  small  area. 

At  the  same  time  the  plaintiff  was  wearing  over  her  shoes, 
a pair  of  rubber  goloshes  which  the  plaintiff  had  apparently 
borrowed  and  put  on  to  work  in  her  garden  on  the  morning  in 
question.  Although  the  weather  was  clear  and  dry,  the  plaintiff 
did  not  discard  the  goloshes  before  proceeding  on  to  the  side- 
walk. An  examination  of  the  goloshes  shows  that  their  heels 
were  considerably  larger  than  the  heels  of  the  shoes  in  which 
the  plaintiff  was  walking  when  she  met  with  the  mishap,  and 
the  heels  of  the  shoes  moved  about  to  some  degree  inside  the 
heels  of  the  goloshes.  I do  not  think  that  the  plaintiff,  by  wear- 
ing such  shoes  and  goloshes  as  described,  would  be  able  to  walk 
as  firmly  as  in  footwear  better  fitting  and  more  steady  in  con- 
struction, but  I cannot  conclude  that,  in  doing  so,  the  plaintiff 
was  guilty  of  an  act  of  negligence. 

In  this  age  and  era  it  appears  to  be  almost  a universal  custom 
for  women  to  wear  shoes,  the  heels  of  which  are  not  adapted 
to  ensure  an  entirely  firm  and  steady  gait,  and  in  winter  or  wet 
weather,  to  wear  over  such  shoes,  goloshes  or  rubbers  of  the 
type  worn  by  the  plaintiff. 

In  my  opinion,  the  condition  of  disrepair  of  the  sidewalk 
was  the  cause  of  the  accident  although  the  plaintiff  was  less 
able  to  keep  her  balance  after  stepping  into  the  depression  be- 
cause of  the  nature  of  her  footwear. 

Counsel  for  the  defendant  stressed  the  fact  that  the  plaintiff, 
in  taking  a step  backward  into  the  depression  in  the  sidewalk, 
was  negligent.  I do  not  agree  with  him  on  this  point.  I do  not 
think  it  can  be  called  a negligent  act,  when  a person  who  has 
been  standing  upon  a sidewalk,  takes  a step  in  a backward 
direction,  and  by  so  doing  suffers  an  injury  because  of  a con- 
dition of  disrepair  of  the  pavement.  Such  an  act  is,  in  my  view, 
a legitimate  and  reasonable  one  in  the  use  of  a sidewalk  .by  a 
pedestrian. 

The  injury  to  the  plaintiff  was  a severe  one  and  one  which 
necessitated,  a short  time  after  the  accident,  an  operation  in 
which  a Kirschner  wire  was  introduced  through  the  bone  to 
reduce  the  fracture.  Several  weeks  later  a second  operation 
was  performed  when  a Smith  Peterson  pin  was  inserted  into 
the  neck  of  the  right  femur  in  order  that  the  fractured  bone 
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might  be  drawn  together  and  held  in  place  and  union  of  the 
bone  might  be  facilitated. 

The  evidence  given  by  the  several  surgeons  who  attended 
the  plaintiff  is  to  the  effect  that  what  they  term  “bony  union” 
had  not  occurred  in  March  of  this  year,  although  the  pin  had 
been  in  place  for  a period  of  time  long  enough  to  promote  such 
union  in  respect  to  the  large  majority  of  fractures  of  this  nature. 

The  plaintiff  was  discharged  from  the  hospital  on  the  17th 
December,  1937,  and  was  then  instructed  by  her  surgeon.  Dr. 
John  Couch,  who  gave  evidence  on  her  behalf,  to  walk  only 
with  the  aid  of  crutches.  In  January  Dr.  Couch  found  the 
plaintiff  had  discarded  her  crutches  without  his  knowledge  and 
was  relying  upon  a cane  for  support,  and  in  his  opinion,  because 
of  the  weight  which  would  be  thrown  upon  the  leg,  the  chance 
of  the  fracture  uniting  and  of  her  normal  recovery  was  dim- 
inished. 

At  the  time  of  the  discharge  of  the  plaintiff  from  the  hos- 
pital, it  was  not  contemplated  that  a second  operation  of  the 
same  character  would,  at  any  time,  become  necessary. 

As  the  fractured  bone  had  not  united  by  March  1938,  I have 
concluded  from  the  medical  testimony,  that  a second  operation 
of  the  same  nature,  which  was  performed  by  Dr.  William  Bate- 
man in  March  1938,  as  well  as  an  operation  in  which  a section 
of  bone  was  grafted  between  the  fractured  parts,  were  rendered 
necessary  because  of  the  Smith  Peterson  pin,  inserted  through 
the  fracture  by  Dr.  Couch,  becoming  loose. 

Dr.  Couch  and  Dr.  Lawrence  R.  Hill,  who  was  a witness  on 
behalf  of  the  defendant,  are  of  the  opinion  that  the  pin  first 
inserted  became  loose  and  so  retarded  the  union  which  was 
hoped  for,  because  of  the  fact  that  the  plaintiff  had  discarded 
her  crutches  at  too  early  a date.  In  the  opinion  of  Dr.  Bate- 
man, called  by  the  plaintiff,  erosion  of  part  of  the  surface  of 
the  pin  caused  it  to  loosen,  but  Dr.  Hill  does  not  agree  that 
there  was  a sufficient  sign  of  erosion  present  on  the  surface  of 
this  pin  to  cause  it  to  become  loose. 

The  medical  witnesses  are  in  agreement  that  when  the  Smith 
Peterson  pin  is  used,  where  there  is  present  a simple  fracture 
across  the  neck  of  the  femur,  as  in  the  case  of  the  fracture  sus- 
tained by  the  plaintiff,  there  should  be,  in  a large  majority  of 
cases,  a union  of  the  broken  parts  in  approximately  three  or 
four  months.  The  evidence  of  these  gentlemen  is  that  no  such 
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union  had  taken  place  up  to  the  time  of  this  trial;  that  there  is 
a possibility  now  of  a proper  union,  but  there  may  be  fibrous 
union  of  the  fractured  parts,  the  result  being  that  the  plaintiff’s 
right  leg  will  be  from  three  to  four  inches  shorter  than  prior 
to  the  accident,  and  she  will  not  be  able  to  walk  in  a normal 
manner  in  future. 

No  opinion  was  expressed  by  the  members  of  the  medical 
profession  as  to  the  degree  by  which  the  plaintiff,  by  discard- 
ing crutches  after  their  use  for  so  short  a period,  lessened  the 
chance  of  a proper  union  of  the  fractured  bone.  Dr.  Couch 
was  not  prepared  to  say  that  the  bones  would  have  united  even 
if  the  plaintiff  had  continued  the  use  of  crutches  as  instructed 
by  him.  Dr.  Couch,  however,  did  say  that  an  injurious  effect 
was  caused  by  the  plaintiff  discarding  her  crutches  and  that 
this  fact  would  explain  the  circumstance  of  the  shifting  or 
loosening  of  the  Smith  Peterson  pin.  Dr.  Hill  was  more  positive 
in  his  opinion  on  this  point  and  said  that  the  pin  in  question 
had  shifted  because  the  plaintiff  had  put  weight  on  the  leg  at 
too  early  a date. 

Prior  to  the  introduction  of  the  Smith  Peterson  pin  in  in- 
juries of  this  character,  the  fractured  parts  failed  to  unite  in 
fifty  per  cent,  of  the  cases.  After  it  became  the  practice  to  use 
such  pin  there  was  failure  only  in  twenty-five  per  cent,  of  the 
cases. 

Although  the  plaintiff  has  suffered  a very  serious  injury 
and  one  from  which,  upon  the  evidence  given,  I can  reasonably 
form  the  opinion  that  she  will  not  regain  the  normal  use  of  her 
right  leg,  still,  I must  also  conclude  that  by  her  action  in  dis- 
carding her  crutches  and  in  relying  upon  a cane  for  support, 
she  materially  lessened  her  chances  of  recovery  and  necessi- 
tated, at  least  to  a very  considerable  extent,  a further  lengthy 
stay  in  the  hospital,  and  further  operations  and  the  attendance 
of  physicians,  surgeons  and  nurses.  I am  therefore  of  opinion, 
that  the  amount  of  damages  which  might  otherwise  be  awarded 
to  the  plaintiff  has  been  materially  lessened  in  amount  by  her 
conduct. 

The  plaintiff  has  testified  that  the  expense  which  she  has 
been  put  to  as  a result  of  the  accident,  for  hospital,  doctors’ 
and  surgeons’  fees,  and  other  expenses  directly  attributable  to 
her  injuries,  is  the  sum  of  $3,129.73. 
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In  determining  upon  an  amount  to  which  I think  the  plain- 
tiff is  entitled  as  damages  with  respect  to  the  expenses  incurred 
through  the  further  operations  in  March  1938  and  her  further 
lengthy  confinement  in  the  hospital,  I have  the  opinion  of  Dr. 
Couch  that  the  major  portion  of  the  subsequent  expense  in- 
curred after  the  discharge  of  the  plaintiff  from  hospital  on  the 
17th  December,  1937,  was  due  to  something  that  happened 
after  this  date,  and  I have  the  opinion  of  Dr.  Hill  that  the  sub- 
sequent operations  would  not  have  been  necessary  if  the  pin 
had  not  shifted. 

Upon  careful  consideration  of  the  whole  of  the  medical 
testimony,  I cannot  reach  the  conclusion  that  all  of  the  sub- 
sequent expenses  incurred  can  be  held  to  have  resulted  from 
the  act  of  the  plaintiff  in  giving  up,  when  she  did,  the  use  of 
crutches,  but  I think  it  reasonable  to  hold  that  as  under  usual 
circumstances  there  is  normal  recovery  in  seventy-five  per 
cent,  of  like  cases,  the  amount  of  damages  relating  to  the  period 
subsequent  to  April  1938  must  be  reduced  by  seventy-five  per 
cent.,  on  account  of  her  own  act.  Because  of  this  act  on  the 
part  of  the  plaintiff,  she  placed  herself  in  the  class  where  normal 
recovery  does  not  take  place. 

The  expense  incurred  up  to  March  1938  is  the  sum  of  $836.25. 
Subsequent  to  April  accounts  for  services  rendered  to  the  plain- 
tiff, total  the  sum  of  $2,293.48.  One-quarter  of  this  latter  sum 
is  $573.37.  The  total  amount  to  be  awarded  the  plaintiff  on 
account  of  expense  incurred  is,  therefore,  $1,409.62. 

It  is  apparent  from  the  evidence  that  the  injury  was  a pain- 
ful one  and  that  the  plaintiff  has  undergone  much  physical 
suffering. 

The  plaintiff  could  give  only  the  vaguest  information  as  to 
the  income  earned  by  her  in  her  occupation  as  a nurse,  and  I 
can  come  to  no  other  conclusion  but  that  it  was  very  limited 
in  amount,  and  was  implemented  from  time  to  time  by  financial 
assistance  from  her  brother. 

On  account  of  pain  and  suffering  caused  by  the  injury,  up 
to  the  time  of  the  operation  in  March,  and  on  account  of  the 
plaintiff’s  loss  of  earning  capacity,  such  as  it  might  be,  for  a 
period  of  six  months,  at  which  time  there  is  evidence  that  the 
plaintiff  might,  except  for  the  circumstances  already  discussed, 
have  been  able  to  resume  her  occupation,  I fix  the  amount  of 
damages  at  $3,000.00.  With  reference  to  the  claim  for  damages 
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on  account  of  loss  of  the  expectation  of  life,  there  is  no  positive 
evidence  which  relates  to  the  period  before  March  when  the 
further  operations  were  performed.  Dr.  Couch  testified  that  | 
there  would  be  risk  respecting  all  future  operations.  After  this  '■ 
period,  because  of  the  subsequent  operations,  further  suffering,  | 
loss  of  the  expectation  of  life  and  the  fact  that  the  fracture  will  j 
not  properly  unite,  and  furthermore  on  account  of  the  perman- 
ent disability  which  will  prevent  the  plaintiff  again  engaging  in 
her  former  occupation,  I estimate  damages  at  a further  sum  of 
$3,000.00.  Seventy-five  per  cent,  deducted  from  the  sum  of 
$3,000.00  because  of  the  reasons  already  given,  leaves  a balance  I 
of  $750.00,  or  a total  of  $3,750.00.  The  total  amount  of  damages  j 
to  which,  in  my  opinion,  the  plaintiff  is  entitled  is  $5,160.00. 

The  plaintiff  is  entitled  to  the  costs  of  the  action. 

Judgment  for  the  plaintiff  with  costs. 


[GREENE  J.] 

McFarland  et  aL  v.  Jones  et  ah 


Negligence — Juries — Duty  of  jury  to  make  specific  finding  as  to  acts 
of  negligence — Conflicting  answers  of  jury — Rule  505(1) — Perverse 
findings  by  jury — Case  restored  to  list  for  trial  by  trial  Judge. 

By  Consolidated  Rule  505(1)  where  the  answers  of  a jury  to  questions 
submitted  are  conflicting  or  where  the  jury  does  not  answer  all  the 
questions  the  action  is  to  be  re-tried  as  in  the  case  of  a disagreement. 
At  the  trial  of  this  action,  which  arose  out  of  a collision  between  two 
motor  vehicles,  the  jury,  although  asked  to  specify  the  acts  of  negli- 
gence, merely  made  a general  flnding  of  negligence  against  the 
plaintiff  and  thus  in  law  failed  to  And  negligence  against  her.  The 
jury  also  found  that  the  defendant  was  not  negligent.  In  the  light 
of  the  undisputed  facts  at  least  one  of  the  drivers  must  have  been 
negligent  and  therefore  there  was  either  a conflict,  as  the  answers 
could  not  be  reconciled  in  the  light  of  the  facts,  or  the  jury  failed 
in  law  to  answer  the  questions,  and,  applying  Rule  505(1),  the  trial 
Judge  directed  a new  trial. 

An  action  to  recover  damages  for  negligence. 

November  1st,  2nd  and  3rd,  1938.  The  action  was  tried 
by  Greene  J.  with  a jury  at  Toronto. 

J.  M.  Bullen,  K.C.,  for  the  plaintiffs. 

H.  8.  W egg,  K.C.,  for  the  defendants. 

January  3rd,  1939.  Greene  J.: — The  action  arises  out  of  a 
collision  which  occurred  about  10.30  p.m.  on  February  24th, 
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! 1938,  between  two  motor  cars,  one  driven  and  owned  by  Mrs. 

, Pauline  McFarland,  the  other  driven  by  Miss  Sybel  Jones  and 
[ owned  by  her  mother,  Mrs.  Myrtle  Jones. 

' Mrs.  McFarland  was  accompanied  by  one  passenger,  her 
co-plaintiff  Mrs.  G.  E.  Coggs.  Miss  Jones  also  had  one  passen- 
ger, a young  man  who  was  not  called  as  a witness, 
j The  defendants  counterclaimed,  Sybel  Jones  for  personal 
1 injuries,  and  Myrtle  Jones  for  damage  to  her  car. 
i The  Jones  car  was  proceeding  south  on  Avenue  Road  in  the 
City  of  Toronto,  and  the  McFarland  car  was  travelling  north 
just  prior  to  the  accident,  but  at  the  time  of  the  collision  was 
I in  process  of  making  a left  hand  turn  into  Boswell  Avenue  with 
I the  purpose  of  going  west. 

The  following  are  the  questions  submitted  to  the  jury  and 
the  answers  thereto: 

“Q.  1.  Was  the  collision  between  the  two  cars  caused  or 

contributed  to  by  negligence  on  the  part  of  the  driver  of  the 
Jones  car?  Answer  yes  or  no.  A.  No. 

“Q.  2.  If  the  answer  to  question  one  is  ‘Yes’  what  was 

such  negligence?  Answer  fully. 

“Q.  3.  Was  the  collision  between  the  two  cars  caused  or 

contributed  to  by  negligence  on  the  part  of  the  driver  of  the 
McFarland  car?  Answer  yes  or  no.  A.  Yes. 

“Q.  4.  If  the  answer  to  question  three  is  ‘Yes’  what  was 

such  negligence?  Answer  fully.  A.  The  driver  of  the  Mc- 
Farland car  failed  to  take  precautions  when  making  the  turn 
into  Boswell  Ave.  This  is  based  on  the  fact  that  Mrs.  McFarland 
states  she  was  travelling  at  10  to  15  miles  an  hour  and  the  Jones 
car  was  three  blocks  away  when  she  saw  it.  Therefore  her  car 
should  have  moved  into  Boswell  Ave.  and  the  Jones  car  could 
have  passed  safely  behind  it. 

“Q.  5.  If  you  find  the  drivers  of  both  cars  negligent, 

how  do  you  apportion  such  negligence? 

“Q.  6.  At  what  amount  do  you  assess  the  damages  of: 

(a)  Mrs.  Pauline  McFarland?  A.  $500.00. 

(b)  Mrs.  G.  E.  Coggs?  A.  $150.00. 

(c)  Mrs.  Myrtle  Jones?  A.  $367.86. 

(d)  Miss  Sybel  Jones?  A.  $2,250.00.” 

The  counterclaim  of  the  defendants  is  the  one  the  jury  at- 
tempted to  support  so  I deal  with  it  first. 
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The  first  sentence  in  the  answer  to  question  4 is,  in  my 
opinion,  nothing  more  than  a general  finding  of  negligence,  or 
in  other  words,  is  merely  a repetition  of  the  answer  to  question  3. 
As  Mrs.  McFarland  was  at  all  material  times  in  process  of  mak- 
ing a turn  into  Boswell  Avenue,  it  merely  boils  down  to  the 
statement  “failed  to  take  precautions”,  namely,  a general  finding 
of  negligence. 

The  balance  of  the  answer  to  question  4 does  not  disclose 
any  specific  negligence.  The  words  “This  is  based”  show  that 
the  second  sentence  is  put  forward  as  a reason  in  the  minds 
of  the  jury  for  the  general  finding  in  the  first  sentence.  I am 
completely  at  a loss  to  ferret  out  of  the  jury’s  answer  any  spe- 
cific act  of  negligence,  or  any  specific  failure  to  do  something 
which  should  have  been  done. 

The  jury  were  evidently  quite  unable  to  make  a specific 
finding  and  fell  back  on  what  amounts  to  only  a general  finding. 

The  duty  of  a jury  to  make  a specific  finding  is  discussed 
by  Riddell  J.  in  Antaya  v.  Wabash  R.R.  Co.  (1911),  24  O.L.R. 
88,  at  p.  101,  and  by  Hodgins  J.A.  in  Jarrett  v.  Canadian  National 
Ry.  Co.  (1930),  39  O.W.N.  140,  at  p.  142. 

In  my  opinion  there  is  no  finding  on  which  judgment  can 
be  entered  for  the  counterclaimants. 

Now  dealing  with  the  claim  of  the  plaintiff  Pauline  McFar- 
land, the  jury  has  found  that  the  defendant  Sybel  Jones  was 
not  negligent.  By  failure  to  find  specific  negligence  against 
Mrs.  McFarland  the  jury  has  failed  in  law  to  find  negligence 
against  her. 

I am  in  some  doubt  as  to  whether  the  answers  to  questions 
3 and  4 amount  to  a finding  of  no  negligence  on  the  part  of 
Mrs.  McFarland.  It  might  be  so  argued  following  Andreas  v. 
C.P.R.  Co.  (1905),  37  S.C.R.  1,  which  laid  down  the  principle 
that  a jury  making  a finding  must  be  considered  as  having 
negatived  all  other  charges  of  negligence  as  to  which  they  have 
been  properly  directed  by  the  Judge. 

In  the  light  of  the  undisputed  facts  at  least  one  of  the  drivers 
must  have  been  negligent.  I cannot  conceive  of  any  reasonable 
theory  which  could  be  put  forward  to  support  a finding  that 
neither  driver  was  negligent. 

Consequently,  if  the  answers  to  questions  3 and  4 amount 
to  the  same  thing  as  answering  question  3 in  the  negative,  then 


McFarland  et  aL  v.  Jones  et  aL  Greene  J.  211 

there  is  a straight  conflict,  as  such  answers  could  not  be  recon- 
ciled in  the  light  of  the  facts  and  Consolidated  Rule  505(1) 
would  apply.  The  Rule  is  as  follows : 

“505. — (1)  Where  a jury  is  directed  to  answer  questions, 
and  answers  some  but  not  all,  or  where  the  answers  are  con- 
flicting so  that  judgment  cannot  be  entered  upon  such  flndings, 
the  action  shall  be  re-tried  as  in  the  case  of  a disagreement.” 

If  the  answers  to  questions  3 and  4 do  not  amount  to  a flnd- 
ing  of  no  negligence,  they  amount,  in  my  opinion,  to  a failure  in 
law  to  answer  such  questions,  in  which  case  again  Rule  505(1) 
would  apply. 

As  a consequence,  the  action  will  be  restored  to  the  jury  list 
for  the  County  of  York  to  be  re- tried  in  due  course.  The  costs 
up  to  the  present  are  reserved  to  be  disposed  of  by  the  Judge 
re-trying  the  action. 

While  able  to  dispose  of  the  action  in  the  above  manner  on 
the  answers  by  the  jury,  I think  it  my  duty  to  discuss  the  evi- 
dence shortly  in  the  event  of  appeal. 

According  to  the  evidence  of  Sybel  Jones,  she  saw  Mrs. 
McFarland  start  to  make  a left  hand  turn  when  she  was  a block 
and  a half  or  two  blocks  away.  She  says  that,  at  this  time, 
she  took  her  foot  off  the  accelerator  and  then  the  McFarland 
car  seemed  to  stop  so  she  put  her  foot  on  the  accelerator  again 
and  tried  to  draw  in  front  of  it.  It  will  be  noted  that  she  does 
not  say  the  McFarland  car  stopped,  but  only  that  it  seemed  to 
stop.  A disinterested  witness  gave  evidence  of  high  speed  on 
the  part  of  the  Jones  car,  which  was  amply  corroborated  by  the 
fact  that  the  McFarland  car  was  pushed  36  feet  sideways  to 
the  direction  in  which  it  was  headed. 

On  the  evidence  of  Sybel  Jones  herself  there  was  ample  to 
make  a finding  of  negligence  against  her,  and,  in  my  opinion, 
the  jury  was  perverse  in  exonerating  her  and  attempting  to 
lay  the  blame  on  Mrs.  McFarland. 

The  amounts  assessed  in  damages  provide  further  evidence 
of  the  attitude  of  mind  of  the  jury. 

The  sum  of  $500.00  awarded  to  Mrs.  McFarland  barely  env- 
oi's her  out-of-pocket  loss  and  cannot  include  anything  for  per- 
sonal injuries,  or  pain  and  suffering.  While  Mrs.  McFarland 
was  not  seriously  injured,  she  did  incur  cuts,  bruises  and  shock 
which  affected  her  for  some  weeks.  An  allowance  for  personal 
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injuries  and  for  pain  and  suffering  up  to  $500.00  would  have 
been  quite  reasonable  even  according  to  the  modest  standard 
which  juries  generally  apply  to  such  matters. 

The  allowance  of  $150.00  to  Mrs.  Coggs  is  possibly  more 
inadequate;  her  out-of-pocket  loss  was  about  $85.00,  but  her 
injuries  were  more  serious  than  those  of  Mrs.  McFarland.  In 
the  light  of  the  injuries  suffered,  the  amount  assessed  for  Mrs. 
Coggs’  damages  is  absurd. 

Sybel  Jones  suffered  a badly  broken  arm  which  required  a 
second  operation  and  the  use  of  a silver  plate.  The  award  to 
her  is  not  such  as  to  shock  the  conscience,  but  it  errs  on  the 
generous  side  as  the  awards  to  the  plaintiffs  err  in  the  other 
direction. 

It  is  settled  law  in  this  Province  that  a jury  is  not  to  be  told, 
in  an  automobile  case,  that  the  defendant  carries  insurance. 
At  the  trial,  Mrs.  McFarland  gave  her  evidence  at  the  opening 
of  the  case,  and  to  the  best  of  my  observation,  left  shortly  after- 
wards, not  to  reappear  that  day  or  the  two  succeeding  days. 
Miss  Jones,  on  the  contrary,  sat  constantly  beside  her  counsel 
throughout  the  whole  of  the  proceedings.  Whether  from  this 
situation  the  jury  inferred  that  Mrs.  McFarland  was  insured 
and  that  Miss  Jones  was  not,  is  only  guess-work,  but  it  is  the 
only  possible  explanation  that  has  presented  itself  to  me  of  the 
jury’s  verdict.  If  this  is  the  explanation  the  remarks  of  Middle- 
ton  J.A.,  in  the  recent  case  of  Ser shall  v.  Toronto  Transportation 
Commn.j  [1938]  O.R.  694,  at  p.  698,  are  most  pertinent  here: 
“The  failure  of  juries  to  appreciate  the  rights  and  obligations 
of  parties  and  the  sympathy  displayed  in  this  class  of  case, 
where  an  individual  is  seeking  relief  against  a public  body,  has 
already  resulted  in  legislation.  An  action  against  a municipality 
must  be  tried  by  a Judge  alone.  In  automobile  accidents  it  is 
forbidden  to  disclose  the  fact  that  the  defendant  carries  insur- 
ance. It  is  to  be  expected  that  in  the  near  future  the  jury  system 
will  become  so  discredited  in  actions  of  this  kind  that  legislative 
remedy  will  be  sought.  I shall  very  greatly  regret  this.  With 
all  the  chances  of  occasional  injustice  I hope  that  the  day  is  far 
distant  when  this  will  be  the  result,  but  some  system  by  which 
the  Courts  can  review  the  generosity  of  juries  with  the  money 
of  others  is  essential.” 


New  trial  ordered. 
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[HOGG  J.] 

Re  The  Imperial  Tobacco  Co.  Ltd.  et  al.  and  McGregor. 

Certiorari — Administrative  bodies — Whether  certiorari  lies  to  quash  re- 
port made  by  Commissioner  under  The  Combines  Investigation  Act, 
R.S.C.  1927,  ch.  26 — Whether  report  affects  legal  rights — Duty  of 
Commissioner  to  act  impartially  and  in  accordance  with  dictates  of 
natural  justice — Notice  of  proceedings — Right  to  counsel — Applica- 
bility of  The  Inquiries  Act,  R.S.C.  1927,  ch.  Acquiescence. 

Certiorari  does  not  lie  with  respect  to  proceedings  which  are  not  judi- 
cial in  their  nature  and  the  result  of  which  does  not  determine  or 
affect  the  legal  rights  of  a person.  The  Commissioner  under  The 
Combines  Investigation  Act,  R.S.C.  1927,  ch.  26,  in  making  an  in- 
vestigation and  a report  as  to  an  alleged  combine,  performs  adminis- 
trative and  not  judicial  functions,  and  his  report  does  not  affect  the 
legal  rights  of  the  persons  or  corporations  alleged  to  be  parties  to  a 
combine.  Hence  certiorari  does  not  lie  to  quash  a report  of  the 
Commissioner  under  the  Act. 

The  Commissioner,  in  carrying  out  his  duties  under  the  Act,  does  not 
have  to  follow  the  regular  forms  of  legal  procedure  used  in  Courts 
of  law,  but  he  must  act  fairly  and  impartially  in  accordance  with 
what  has  been  termed  the  dictates  of  natural  justice.  It  is  sufficient 
if  the  Commissioner  determines  the  matter  before  him  in  a judicial 
spirit  and  in  accordance  with  the  principles  of  substantial  justice. 
In  the  present  case  the  companies  found  by  the  Commissioner’s 
report  to  be  parties  to  a combine  were  not  represented  by  counsel 
upon  the  examination  by  the  Commissioner  of  several  persons  in 
Alberta  and  British  Columbia  and  the  Commissioner  refused  to  give 
the  companies  a copy  of  the  evidence  of  the  persons  examined  by  him. 
It  was  held  however  that  such  matters  did  not  deprive  the  companies 
of  a fair  hearing  in  accordance  with  the  terms  of  substantial  justice 
since  the  Commissioner  before  he  made  his  report  gave  to  the  com- 
panies ample  time  and  full  opportunity  to  present  their  case  to  him 
and  to  meet  all  the  allegations  against  them,  and  the  companies 
placed  before  the  Commissioner  such  arguments  and  material  as  they 
thought  might  induce  him  to  conclude  that  they  had  not  contravened 
the  Act. 

The  provisions  of  The  Inquiries  Act,  R.S.C.  1927,  ch.  99,  including  secs. 
12  and  13  thereof  dealing  with  reasonable  notice  of  charges  and  the 
right  to  be  represented  by  counsel,  are  applicable  to  an  investigation 
under  The  Combines  Investigation  Act  to  the  extent  that  they  are  not 
repugnant  to  the  provisions  of  the  latter  Act.  It  is  inconsistent  with 
the  plain  intention  of  The  Combines  Investigation  Act  to  protect  from 
unnecessary  publicity  the  business  affairs  of  persons  from  whom  the 
Commissioner  desires  information  that  the  parties  alleged  to  be  par- 
ties to  a combine  should  on  all  examinations  of  such  persons  be 
represented  by  counsel. 

A MOTION  by  way  of  certioran. 

January  19th,  20th,  29th  and  30th  and  February  1st,  1939. 
The  motion  was  heard  by  Hogg  J.  in  Weekly  Court  at  Toronto. 

D.  L.  McCarthy,  K.C.,  J.  R.  Cartwright,  K.C.,  and  J.  G. 
Edison,  for  The  Imperial  Tobacco  Company  of  Canada  Ltd.  and 
Imperial  Tobacco  Sales  Company  of  Canada,  Ltd.,  applicants. 

J.  C.  McRiier,  K.C.,  J.  J.  Robinette  and  F.  A.  Brewin,  for 
F.  A.  McGregor,  Commissioner  under  The  Combines  Investiga- 
tion Act,  respondent. 


14— [1939]  O.R. 


214 


Ontario  Reports. 


[1939] 


March  14th,  1939.  Hogg  J.: — This  is  a motion  by  way  of 
certiorari  for  an  order  directed  to  F.  A.  McGregor,  Commissioner 
under  The  Combines  Investigation  Act,  R.S.C.  1927,  ch.  26,  and 
amendments,  to  remove  into  this  Court  all  records,  proceedings, 
papers  and  the  report  dated  the  31st  August,  1938,  of  the  said 
Commissioner,  relating  to  an  investigation  made  by  him  by 
virtue  of  the  authority  conferred  upon  him  by  the  Act,  into 
an  alleged  combine  in  the  distribution  of  tobacco  products  in  the 
Province  of  Alberta  and  elsewhere  in  Canada,  and  to  quash  the 
report. 

The  practice  respecting  certiorari  is  provided  by  sec.  62  of 
The  Judicature  Act,  R.S.O.  1937,  ch.  100,  and  Rules  622  and  623. 
Certiorari  is  granted  by  order  upon  a sumimary  application  by 
originating  notice  instead  of  by  writ.  The  practice,  not  the 
subject,  is  changed:  Rex  v.  Titchmarsh  (1914),  32  O.L.R.  569. 

The  Commissioner  states  in  his  report,  made  as  a result 
of  the  investigation,  that  an  application  under  sec.  11  of  The 
Combines  Investigation  Act,  as  amended  by  1935,  25-26  Geo.  V, 
ch.  54,  sec.  5,  and  1 Geo.  VI,  ch.  23,  sec.  4,  was  received  in  Feb- 
ruary, 1938,  directed  primarily  to  alleged  violations  of  the 
statute  by  The  Imperial  Tobacco  Company  of  Canada  and  The 
Imperial  Tobacco  Sales  Company  of  Canada,  both  directly  and 
through  the  medium  of  an  association  of  tobacco  wholesalers, 
with  headquarters  in  Edmonton,  with  the  apparent  assistance 
of  other  tobacco  manufacturers. 

As  a result  of  the  investigation,  the  Commissioner  reported 
his  conclusion  to  be  that  a combine  exists  in  the  distribution 
of  tobacco  products  and  that  the  aforesaid  companies  and  the 
Northern  Alberta  Tobacco  and  Confectionery  Jobbers  Associa- 
tion “have  been  parties  and  privy  to  and  have  knowingly  assisted 
in  the  formation  and  operation  of  this  combine.” 

The  above  named  companies  advance  as  grounds  for  the 
granting  of  the  order:  (1)  that  the  investigation  and  proceed- 
ings were  held,  and  the  report  was  made,  without  jurisdiction 
or  in  excess  of  any  jurisdiction  conferred  upon  the  Commissioner 
by  the  statute;  (2)  that  no  reasonable  notice  of  the  proceedings 
or  investigation  or  of  any  charge  against  the  applicants  was 
given  to  them,  and  the  applicants  were  not  allowed  to  be  heard 
in  person  or  by  counsel,  as  required  by  the  Act,  and  by  secs.  12 
and  13  of  The  Inquiries  Act,  R.S.C.  1927,  ch.  99,  and  (3)  that 
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the  investigation  and  proceedings  and  the  report  made  follow- 
ing the  same  were  contrary  to  natural  justice. 

In  his  report,  the  Commissioner  sets  out  that  in  the  appli- 
cation aforesaid,  received  by  him,  it  was  alleged  that  a trade 
combination,  including  the  companies  aforesaid  and  wholesale 
distributors  of  tobacco  products  in  northern  Alberta,  operated 
to  the  detriment  of  the  public  in  substantially  controlling  and  in 
preventing  or  lessening  competition  in  the  purchase,  barter,  sale 
and  supply  of  tobacco  products.  This  allegation  would  bring 
the  matter  within  subsec.  1(e),  of  sec.  2 of  The  Combines  In- 
vestigation Act,  as  enacted  by  1935,  25-26  Geo.  V,  ch.  54,  sec.  2, 
The  Commissioner  who  is  appointed  by  sec.  5 of  the  statute, 
as  re-enacted  by  1937,  1 Geo.  VI,  ch.  23,  sec.  3,  is  given  the 
duties  set  out  in  sec.  10,  as  re-enacted  by  1935,  25-26  Geo.  V, 
ch.  54,  sec.  4.  He  is  required,  inter  alia,  to  deal  with  applica- 
tions for  the  investigation  of  alleged  combines  and  to  make 
reports  from  time  to  time  to  the  Minister  of  Labour. 

By  virtue  of  sec.  11,  any  six  persons  having  the  qualification 
set  out  in  the  section,  who  are  of  the  opinion  that  a combine 
exists,  may  apply  in  writing  to  the  Commissioner  for  an  investi- 
gation of  such  alleged  combine,  and  must  state  the  nature  of  the 
alleged  combine  and  the  names  of  the  persons  believed  to  be 
concerned  therein  and  privy  thereto;  these  persons  must  also 
state  the  manner  in  which  the  alleged  combine  is  believed  to 
operate  to  the  detriment  of  the  public. 

Sec.  12,  as  re-enacted  by  1937,  1 Geo.  VT,  ch.  23,  sec.  5,  pro- 
vides that  upon  receiving  an  application  such  as  is  contemplated 
by  sec.  11,  the  Commissioner  shall  “cause  an  inquiry  to  be  made 
into  all  such  matters  with  respect  to  the  said  alleged  combine 
as  he  shall  consider  necessary  to  inquire  into  with  the  view  of 
determining  whether  a combine  exists  or  is  being  formed.” 

Sec.  13,  as  re-enacted  by  1935,  25-26  Geo.  V,  ch.  54,  sec.  7, 
and  1937,  1 Geo.  VI,  ch.  23,  sec.  6,  deals  with  such  preliminary 
inquiries  as  may  be  considered  necessary. 

Sec.  25,  as  enacted  by  1937,  1 Geo.  VT,  ch.  23,  sec.  9,  pro- 
vides that  the  proceedings  shall  be  conducted  in  private  unless 
the  Commissioner  directs  they  should  be  public. 

Sec.  27(1),  as  re-enacted  by  1935,  25-26  Geo.  V,  ch.  54,  sec.  20, 
and  amended  by  1937,  1 Geo.  VI,  ch.  23,  sec.  4,  reads:  “The 

Commissioner  at  the  conclusion  of  every  investigation  which  he 
conducts  shall  make  a report  in  writing  and  without  delay  trans- 
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mit  it  to  the  Minister.  Such  report  shall  set  out  fully  the  con-  . 
elusions  reached,  the  action,  if  any,  taken,  and  any  other  mat- 
erial which  may  be  required  by  regulation  under  this  Act.”  ^ 

The  statute  provides  that  the  Commissioner  may  require 
written  returns  under  oath  from  any  person  in  the  course  of  ; 
the  inquiry,  and  may  order  any  person  to  be  examined  upon  ' 
oath.  He  has  for  this  purpose  all  powers  that  are  exercised  ! 
by  any  Superior  Court  in  Canada. 

Under  the  terms  of  sec.  18,  as  re-enacted  by  1935,  25-26 
Geo.  V,  ch.  54,  sec.  12  and  amended  by  1937,  1 Geo.  VT,  ch.  23, 
sec.  4,  all  provisions  of  The  Inquiries  Act  not  repugnant  to  the 
provisions  of  The  Combines  Investigation  Act  shall  apply  to  any 
inquiry  or  investigation  under  the  latter  Act,  and  the  Commis- 
sioner shall  have  all  the  powers  of  a Commissioner  appointed 
under  The  Inquiries  Act,  except  in  so  far  as  any  such  powers 
may  be  inconsistent  with  the  provisions  of  The  Combines  In- 
vestigation Act. 

Sections  29  and  31  of  The  Combines  Investigation  Act,  appear 
under  the  head  of  “Remedies.”  Section  29  is  to  the  effect  that 
whenever,  from  or  as  a result  of  an  investigation  under  the  pro- 
visions of  the  statute,  or  as  a result  of  a judgment  of  the  Courts  , 
named  in  the  section,  a combine  exists  with  regard  to  any  article,  ! 
power  is  given  to  the  Governor  in  Council  to  admit  such  article  j 
into  Canada  free  of  duty,  or  the  duty  may  be  reduced  in  amount.  ! 

Sec.  31,  as  re-enacted  by  1935,  25-26  Geo.  V,  ch.  54,  sec.  22,  | 
and  amended  by  1937,  1 Geo.  VI,  ch.  23,  secs.  4 and  12,  provides 
that  whenever  in  the  opinion  of  the  Commissioner  an  offence  ‘ 
has  been  committed  against  any  of  the  provisions  of  the  Act,  the  . 
Commissioner  may  remit  to  the  Attorney-General  of  any  pro-  | 
vince  within  which  such  alleged  offence  shall  have  been  com-  i 
mitted,  for  such  action  as  such  Attorney-General  may  be  pleased 
to  institute,  any  return  or  returns  which  have  been  made  or  i 
rendered  pursuant  to  the  statute,  the  evidence  taken  on  any  ' 
investigation  by  the  Commissioner,  and  the  report  of  the  Com- 
missioner; and,  if  within  three  months  thereafter,  no  action 
has  been  taken  by  the  Attorney-General  of  the  province,  the 
Attorney-General  of  Canada  may  take  action. 

Certiorari  is  opposed  upon  the  grounds:  (1)  that  the  Com- 
missioner had  full  jurisdiction  to  hold  the  investigation  and  to  t 
make  the  report  in  question,  and  that  he  had  complied  with  all  I 
the  requirements  of  the  statute;  (2)  that  if  the  Commissioner 
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failed  to  do  an  act  required  by  the  statute,  and  such  failure 
might  have  deprived  him  of  jurisdiction,  such  irregularity  was 
waived  by  the  applicants  in  express  terms  by  their  conduct  and 
by  their  electing  to  treat  the  inquiry  as  valid,  and  in  attempting 
to  obtain  from  the  Commissioner  an  opinion  favourable  to  them; 
(3)  that  certiorari  cannot  be  directed  to  the  Commissioner  for 
the  reason  that  his  functions  are  purely  administrative,  and 
not  judicial,  the  object  of  the  investigation  being  merely  to 
obtain  information,  and  that  he  is  not  given  authority  to  deter- 
mine, nor  does  the  report  made  by  him  determine  or  affect  the 
rights  of,  or  impose  obligations  upon,  those  whose  activities  are 
the  subject  of  the  investigation;  (4)  that  this  Court  has  no 
jurisdiction  to  question  the  jurisdiction  of  a Dominion  adminis- 
trative officer,  although  he  may  perform  judicial  functions;  and 
(5)  that  an  order  for  certiorari  should  not  be  made  where  no 
relief  can  be  granted  to  the  applicant  for  such  order. 

With  respect  to  the  objection  that  this  Court  has  not  juris- 
diction to  entertain  the  application,  counsel  for  the  Commissioner 
referred  to  the  judgment  of  Chancellor  Boyd  in  Re  North  Perth; 
Hessin  v.  Lloyd  (1891),  21  O.R.  538.  The  learned  Chancellor 
held  that  the  High  Court  of  Justice  of  Ontario  could  not  inter- 
fere by  prohibition  with  the  working  of  revising  officers’  courts 
set  up  by  Dominion  legislation.  This  opinion  was  contrary  to 
that  expressed  in  Re  Simmons  and  Dalton  (1886),  12  O.R.  505, 
and  to  the  opinion  of  Osier  J.A.  in  Re  Bell  Telephone  Co.  (1885), 
7 O.R.  605,  and  9 O.R.  339,  where  that  Judge  held  the  view  that 
prohibition  would  lie  to  restrain  the  Minister  of  Agriculture  or 
his  deputy  from  the  exercise  of  the  judicial  functions  conferred 
by  the  Dominion  Patent  Act.  It  is  also  contrary  to  the  opinion 
of  Clement  on  the  Law  of  the  Constitution,  3rd  ed.,  p.  524. 

Counsel  for  the  applicants  submitted  that  the  judgment  of 
the  Judicial  Committee  of  the  Privy  Council  in  Board  v.  Board, 
[1919]  A.C.  956,  was  applicable  to  the  circumstances  of  the  pre- 
sent case  respecting  the  question  of  jurisdiction  and  that  it  upheld 
the  right  of  this  Court  to  entertain  the  motion.  Lord  Haldane, 
in  that  appeal,  said  at  p.  962:  “If  the  right  exists,  the  pre- 

sumption is  that  there  is  a Court  which  can  enforce  it,  for  if 
no  other  mode  of  enforcing  it  is  prescribed,  that  alone  is  suffi- 
cient to  give  jurisdiction  to  the  King’s  Courts  of  justice.  In 
order  to  oust  jurisdiction,  it  is  necessary  in  the  absence  of  a 
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special  law  excluding  it  altogether,  to  plead  that  jurisdiction  j 
exists  in  some  other  Court.”  I 

It  was  stated  on  behalf  of  the  applicants  that  the  Court  in  ' 
Ontario  was  considered  the  proper  forum  before  which  to  re-  i 
quest  the  relief  sought,  as  the  Commissioner  Mr.  McGregor  was  j 
located  in  the  Province  of  Ontario.  The  investigation  in  ques-  ! 
tion  dealt  primarily  with  the  activities  of  the  applicant  com-  i 
panics  in  the  Province  of  Alberta.  ; 

I have  not  found  it  necessary  to  reach  a conclusion  upon  this  ' 
question  of  the  jurisdiction  of  this  Court,  and  have  dealt  with  i 
the  matter  as  if  jurisdiction  lies  in  the  Court  to  entertain  the  i 
application.  | 

A determination  of  the  issues  before  me  has  been  facilitated 
by  reason  of  the  fact  that  The  Combines  Investigation  Act  has  , 
been  considered  by  the  Judicial  Committee  of  the  Privy  Council  ' 
in  two  well  known  appeals. 

In  Proprietary  Articles  Trade  Assn.  v.  Attorney -General  for 
Canada,  [1931]  A.C.  310,  an  appeal  was  taken  from  a judgment  i 
of  the  Supreme  Court  of  Canada  upon  a reference  made  to  that  i 
Court  respecting  the  validity  of  the  statute.  It  was  said  by  i 
Lord  Atkin,  at  p.  325 : 

“The  greater  part  of  the  statute  is  occupied  in  setting  up  i 
and  directing  machinery  for  making  preliminary  inquiries  where 
the  alleged  offence  has  been  committed.  It  is  noteworthy  that 
no  penal  consequences  follow  directly  from  a report  of  either 
commissioner  or  registrar  that  a combine  exists.  It  is  not  even 
made  evidence.  The  offender,  if  he  is  to  be  punished,  must  be  j 
tried  on  indictment,  and  the  offence  proved  in  due  course  of  law.”  ! 

In  the  appeal  of  O^Connor  v.  Waldron,  [1935]  A.C.  76,  the  : 
Act  was  again  considered  by  the  Judicial  Committee  of  the  I 
Privy  Council,  and  there  Lord  Atkin  said,  at  p.  82,  referring 
to  the  judgment  in  the  Proprietary  Articles  Trade  Association 
case: 

“The  constitutional  validity  of  the  Act  was  in  that  case  ex- 
pressly impugned  on  the  ground  that  it  constituted  an  inter- 
ference with  the  administration  of  justice.  The  Judicial  Com- 
mittee negatived  that  contention,  and  it  seems  clear  from  the 
judgment  that  they  came  to  the  conclusion  that  the  sections 
dealing  with  the  investigations  by  commissioners  and  others 
were  merely  administrative  machinery  for  inquiry  where  of- 
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fences  had  been  committed.  It  is  only  necessary  to  remember 
that  the  commissioner  by  the  Act  is  empowered  to  enter  prem- 
ises and  examine  the  books,  papers  and  records  of  suspected 
persons  to  see  how  far  his  functions  differ  from  those  of  a judge. 
His  conclusion  is  expressed  in  a report;  it  determines  no  rights, 
nor  the  guilt  or  innocence  of  anyone.  It  does  not  even  initiate 
any  proceedings,  which  have  to  be  left  to  the  ordinary  criminal 
procedure.” 

The  question  whether  the  investigation  made  by  the  Com- 
missioner into  the  affairs  of  the  applicant  companies  is  a 
judicial  proceeding  or  not,  and  whether  the  report  of  the  Com- 
missioner could  or  does  affect  the  rights  of  the  said  companies, 
is,  because  of  the  judgments  of  the  Judicial  Committee  in  the 
above  mentioned  appeals,  not  open  to  consideration. 

The  investigation  is  an  administrative  and  not  a judicial 
proceeding.  It  is  conducted  for  the  purpose  of  obtaining  in- 
formation which,  with  the  conclusions  of  the  Commissioner 
based  upon  such  information,  are  submitted  to  the  Minister  of 
Labour.  No  rights  of  the  persons  whose  business  activities  have 
been  investigated  are  determined  or  affected  by  the  report  itself, 
and  some  further  action  outside  of,  and  apart  from,  the  report 
is  required  before  such  rights  are  affected. 

The  principle  has  been  firmly  established  by  the  judgments 
in  several  outstanding  cases  in  the  Courts  in  England  and  in 
the  Judicial  Committee,  that  certiorari  will  not  be  granted  in 
respect  to  proceedings  that  are  not  judicial  in  their  nature  and 
the  result  of  which  does  not  determine  or  affect  the  rights  of 
the  subject  of  such  proceedings. 

The  leading  case  of  The  King  v.  Electricity  Commissioners, 
[1924]  1 K.B.  171,  was  referred  to  by  both  counsel  for  the 
applicants  and  for  the  respondent.  There  the  Electricity  Com- 
missioners established  by  The  Electricity  (Supply)  Act,  1919, 
were  empowered  to  make  an  inquiry  and  to  formulate  schemes 
with  reference  to  the  supply  of  electricity  in  London  and  the 
surrounding  district.  After  making  the  inquiries  provided  for 
by  the  statute,  the  order  of  the  Commissioners,  based  on  their 
inquiry,  was  to  be  presented  for  confirmation  by  the  Board  of 
Trade,  and,  when  so  confirmed,  was  to  be  laid  before  the  Houses 
of  Parliament,  but  should  not  come  into  operation  until  approved 
by  a resolution  passed  by  each  House.  The  appeals  were  from 
orders  discharging  a rule  nisi  for  a prohibition  and  for  a cer- 
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tiorari,  it  being  contended,  intei'  alia,  that  the  proceedings  of  the 
Electricity  Commissioners  were  of  an  executive  and  not  of  a 
judicial  character. 

Lord  Justice  Atkin,  in  discussing  the  writs  of  prohibition  and 
certiorari,  said  at  p.  205 : 

“Whenever  any  body  of  persons  having  legal  authority  to 
determine  questions  affecting  the  rights  of  subjects,  and  having 
the  duty  to  act  judicially,  act  in  excess  of  their  legal  authority 
they  are  subject  to  the  controlling  jurisdiction  of  the  King’s 
Bench  Division  exercised  in  these  writs.” 

It  was  held  in  this  appeal  that  the  existing  rights  of  subjects 
were  involved  and  new  duties  were  imposed  by  the  order  in 
question,  and  that  as  the  Electricity  Commissioners  in  deciding 
upon  the  scheme  and  in  holding  the  inquiry  were  acting  judi- 
cially, a writ  of  prohibition  would  properly  issue. 

In  The  King  v.  Legislative  Committee  of  the  Church  Assem- 
bly, [1928]  1 K.B.  411,  Lord  Hewart  C.J.  said,  at  p.  415: 

“In  order  that  a body  may  satisfy  the  required  test  it  is  not 
enough  that  it  should  have  legal  authority  to  determine  ques- 
tions affecting  the  rights  of  subjects;  there  must  be  superadded 
to  that  characteristic  the  further  characteristic  that  the  body  has 
the  duty  to  act  judicially.” 

Rex  v.  Milk  Marketing  Board;  Ex  parte  North  (1934),  50 
T.L.R.  559;  Hearts  of  Oak  Assurance  Co.  Ltd.  v.  Attorney-Gen- 
eral, [1932]  A.C.  392;  Local  Government  Board  v.  Arlidge, 
[1915]  A.C.  120;  and  Re  The  Grosvenor  and  West-end  Railway 
Terminus  Hotel  Co.  Ltd.  (1897),  76  L.T.  337,  all  support  this 
rule  of  law. 

In  view  of  the  authorities  which  I have  mentioned,  and 
especially  with  reference  to  the  judgments  of  the  Judicial  Com- 
mittee of  the  Privy  Council  in  the  Proprietary  Articles  Trade 
Association  case,  and  O’Connor  v.  Waldron  [supra'],  it  must  be 
concluded  that,  subject  to  the  consideration  and  determination 
of  the  further  issues  raised  on  behalf  of  the  applicants,  certiorari 
will  not  lie  against  the  Commissioner,  for  the  reason  that,  in 
making  the  investigation  in  question,  he  was  not  a body  exer- 
cising judicial  functions,  but  was  performing  a ministerial  duty, 
and  that  his  report,  which  was  the  result  of  the  investigation, 
did  not  affect  the  rights  of  the  applicant  companies  or  others 
involved  in  the  investigation. 


Imperial  Tobacco  Co*  et  aL  and  McGregor*  Hogg  J.  221 

Although  the  Commissioner,  in  carrying  out  his  duties,  acted 
as  an  administrative  body  and  not  a judicial  body,  he  was  bound 
to  act  judicially  in  the  sense  that  he  was  obliged  to  act  fairly 
and  impartially,  or,  in  other  words,  to  act  according  to  the 
dictates  of  what  has  sometimes  been  termed,  natural  justice. 

In  St.  John  v.  Fraser,  .[1935]  S.C.R.  441,  Davis  J.  affirmed 
the  principle  already  expressed  in  the  Courts  in  England,  that 
an  administrative  tribunal  must  act  to  a certain  extent  in  a 
judicial  manner,  in  as  much  that  such  tribunal  while  exercising 
administrative  functions,  must  act  judicially  in  the  sense  that 
it  must  act  fairly  and  impartially,  and  on  this  point  the  learned 
Judge  referred  to  the  judgment  of  Lord  Atkin  in  O’Connor  v. 
Waldron,  [1935]  A.C.  76,  and  to  Royal  Aquarium  and  Summer 
and  Whiter  Garden  Society  v.  Parkinson,  [1892]  1 Q.B.  431. 

This  principle  was  also  considered  in  The  Queen  v.  Huggins, 
[1893]  1 Q.B.  563,  where  it  was  held  that  the  different  classes 
of  cases  in  which  decisions  have  been  quashed  upon  certiorari 
are  those  of  regular  judicial  tribunals  and  those  in  which  they 
were  the  decisions  of  an  administrative,  rather  than  a judicial 
body,  but  were,  nevertheless,  opposed  to  ordinary  notions  of 
justice. 

It  was  argued  by  Mr.  McCarthy,  on  behalf  of  the  applicants, 
that  the  Commissioner  did  not  act  fairly  and  impartially,  in 
that  he  did  not  communicate  to  the  applicants  the  allegations 
made  of  wrong-doing  on  their  part  before  proceeding  with  his 
investigation,  and  did  not  give  them  the  opportunity  to  be  repre- 
sented by  counsel  upon  the  examinations  in  Alberta,  British 
Columbia  and  in  Ottawa,  of  several  persons  from  whom  the 
Commissioner  received  certain  information,  and  also  because  he 
refused  the  applicants  a copy  of  the  evidence  obtained  on  such 
examinations,  except  that  of  the  officer  of  the  applicant  com- 
panies examined  in  Ottawa. 

The  correspondence  passing  between  certain  of  the  officers 
of  the  applicant  companies  and  their  agents  or  representatives, 
and  between  the  applicants  and  the  Commissioner,  establishes, 
in  my  opinion,  that  the  applicants  were  aware  in  March  1938 
that  an  inquiry  had  been  instituted  in  Alberta  into  the  question 
of  price  maintenance  with  respect  to  tobacco  products,  and  that 
the  solicitors  for  The  Imperial  Tobacco  Company  in  Calgary 
had  been  informed  of  the  matter.  The  correspondence  also 
shows  that  the  applicants  were  informed  by  their  representatives 
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in  Alberta,  of  the  purport  of  the  evidence  given  by  certain  of 
the  individuals  examined  there,  as  were  the  solicitors  for  the 
applicants. 

On  April  7th,  1938,  Mr.  Lane,  the  secretary-treasurer  of  ] 
The  Imperial  Tobacco  Company  and  The  Imperial  Tobacco  Sales 
Company,  had  an  interview  with  the  Commissioner  with  re- 
ference to  the  investigation,  and  on  the  following  day,  the 
Commissioner  wrote  to  Mr.  Lane  referring  to  this  interview  and 
to  the  fact  that  an  application  had  been  received  under  The 
Combines  Investigation  Act  for  an  investigation  into  an  alleged 
combine  in  the  wholesale  distribution  of  tobacco  products  in 
Alberta.  The  Commissioner’s  letter  further  said  that  as,  “the 
applicant  companies  may  be  parties  to  or  may  have  assisted  in 
the  agreements  and  arrangements  indicated  above',  as  it  has 
been  so  alleged”,  he  would  be  pleased  to  receive  any  statement 
which  the  companies  might  wish  to  submit  in  respect  to  the 
matter. 

On  the  20th  April,  The  Imperial  Tobacco  Company,  in  a 
letter  to  the  Commissioner,  outlined  the  policy  which  they  had 
followed  for  a number  of  years,  and  stated  that  they  had  sup- 
ported, and  still  supported,  a policy  of  resale  price  maintenance. 
The  company  expressed  their  willingness  to  furnish  any  other 
information  that  the  Commissioner  might  desire  and  hoped  that 
he  would  come  to  a conclusion  that  there  had  been  no  infraction 
of  the  statute. 

I cannot  come  to  any  other  conclusion  but  that  this  letter 
from  The  Imperial  Tobacco  Company  of  the  20th  April  clearly 
shows  that  the  applicants  had  knowledge  of  the  subject  matter  | 
of  the  investigation,  that  they  knew  they  might  be  held  to  be 
parties  to  the  matters  being  investigated,  and  that  the  Com- 
missioner might,  as  a result  of  his  investigation,  conclude  that 
they  had  infringed  the  provisions  of  the  statute. 

In  subsequent  correspondence  in  April  and  May  of  1938,  the 
applicants  furnished  the  Commissioner  with  further  informa- 
tion, and  on  the  26th  April,  Mr.  Spafford,  the  vice-president  of 
The  Imperial  Tobacco  Company  and  The  Imperial  Tobacco  Sales 
Company,  was  examined  under  oath  by  the  Commissioner  at 
Ottawa.  Mr.  Spafford  stated  on  his  examination  upon  an  affi- 
davit filed  in  support  of  this  application,  that  he  had  not  been 
warned  beforehand  that  he  would  be  called  on  to  make  sub- 
missions under  oath,  otherwise  he  would  have  been  represented 
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on  the  examination  by  counsel.  He  did  not  ask  for  an  oppor- 
tunity to  consult  counsel  before  he  was  sworn  or  to  have  counsel 
present,  and  admitted  that  after  he  had  received  notice  that 
the  Commissioner  would  ask  information  from  him  on  the  26th 
April,  he  had  consulted  counsel  before  going  to  Ottawa. 

On  the  6th  May,  Mr.  Lane,  who  was  present  at  the  exam- 
ination of  Mr.  Spafford,  wrote  to  the  Commissioner  giving  him 
further  information  in  answer  to  certain  questions  that  had 
been  asked  by  the  Commissioner,  and  said  that,  although  he 
and  Mr.  Spafford  were  taken  by  surprise  when  informed  that 
the  examination  would  be  under  oath,  it  was  thought  that  cer- 
tain answers  given  by  Mr.  Spafford  on  his  examination  should 
be  amplified  so  as  to  bring  out  all  the  relevant  material.  Again 
there  is  the  hope  expressed  in  this  letter  that  the  Commissioner 
would  conclude  that  no  further  action  would  be  considered  to 
be  warranted  with  respect  to  the  resale  price  maintenance  of 
tobacco  products  then  in  effect.  This  letter  contains  no  objec- 
tion to  the  circumstance  that  on  the  examination  of  Mr.  Spafford 
by  the  Commissioner,  his  companies  were  not  represented  by 
counsel. 

The  applicant  companies  continued  to  furnish  the  Commis- 
sioner with  information  which,  in  their  opinion,  tended  to  de- 
monstrate that  the  business  methods  under  investigation  were 
in  the  public  interest. 

On  the  28th  July,  the  Commissioner  sent,  what  may  be  de- 
scribed as  a formal  notice  in  the  form  of  a letter,  to  The  Imperial 
Tobacco  Company  of  Canada  and  The  Imperial  Tobacco  Sales 
Company.  He  said  it  had  been  alleged,  pursuant  to  an  appli- 
cation under  The  Combines  Investigation  Act,  that  these  com- 
panies were  a party  to,  or  had  assisted  in,  a combine  within  the 
meaning  of  the  Act,  in  the  distribution  of  tobacco  products  in 
the  Province  of  Alberta,  and  that  from  information  received 
from  the  applicants  and  others  in  the  inquiry,  that  there  had 
been  a lessening  of  price  competition  by  means  of  agreements 
between  the  applicants  and  purchasers  of  their  goods.  He  re- 
ferred also  to  other  alleged  practices  on  the  part  of  the  applicants 
with  reference  to  the  sale  of  tobacco  products.  The  Commis- 
sioner then  notified  the  applicants  that  he  would  be  pleased 
to  have  them  submit  any  further  representations  which  they 
might  wish  to  make,  by  counsel  or  otherwise,  before  the  con- 
clusion of  the  investigation  and  before  his  report  was  issued. 
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On  the  same  day,  the  28th  July,  Mr.  Gray  Miller,  the  presi- 
dent of  The  Imperial  Tobacco  Company,  wrote  to  the  Minister 
of  Labour  with  reference  to  the  investigation,  stating  that  the 
company  did  not  complain  of  the  investigation  or  the  manner 
in  which  it  had  been  conducted,  and  the  next  day  Mr.  Lane 
forwarded  a copy  of  Mr.  Miller’s  letter  to  the  Commissioner. 
Apparently  the  applicants  were  then  satisfied,  not  only  with 
the  manner  in  which  the  investigation  had  been  conducted,  but 
that  they  had  presented  their  case  in  full. 

The  applicants  had  requested  a copy  of  the  evidence  given 
by  those  individuals  who  had  been  examined  in  the  course  of 
the  investigation  in  the  west,  but  this  had  been  refused.  The 
applicants,  however,  did  not  object  in  any  way  to  the  conduct 
of  the  investigation,  and  proceeded,  as  has  been  stated,  to  furnish 
the  Commissioner  with  all  the  information  which  he  requested 
or  which,  in  their  opinion,  would  be  material  to  the  investigation. 

In  Local  Government  Board  v.  Arlidge,  [1915]  A.C.  120, 
it  was  said  by  Lord  Parmoor  at  p.  140 : 

“Where,  however,  the  question  of  the  propriety  of  procedure 
is  raised  in  a hearing  before  some  tribunal  other  than  a Court 
of  law  there  is  no  obligation  to  adopt  the  regular  forms  of  legal 
procedure.  It  is  sufficient  that  the  case  has  been  heard  in  a 
judicial  spirit  and  in  accordance  with  the  principles  of  substan- 
tial justice.” 

Lord  Shaw  of  Dunfermline,  at  p.  137,  said : 

“Judicial  methods  may,  in  many  points  of  administration, 
be  entirely  unsuitable,  and  produce  delays,  expense,  and  public 
and  private  injury  . . . [An  administrative  board]  must 

do  its  best  to  act  justly,  and  to  reach  just  ends  by  just  means.” 
In  St.  John  v.  Fraser ^ [1935]  S.C.R.  441,  the  official  con- 
ducting an  investigation  under  The  Securities  Fraud  Prevention 
Act  of  British  Columbia  did  not  give  notice  to  the  parties  who 
were  the  subject  of  the  investigation  of  the  examination  of  wit- 
nesses or  afford  them  an  opportunity  to  cross-examine  these 
witnesses.  It  was  held  the  investigator  was  an  administrative 
body  and  that  no  right  existed  at  common  law  to  cross-examine 
in  the  course  of  such  investigation. 

I do  not  think  that  the  absence  of  counsel  for  the  applicants 
upon  the  examination  of  the  several  persons  in  Alberta  and 
British  Columbia  or  of  Mr.  Spafford  in  Ottawa,  nor  the  refusal 
of  the  Commissioner  to  give  the  applicants  a copy  of  the  evi- 
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dence  taken  upon  these  examinations  in  the  west,  deprived  the 
applicants  of  a fair  hearing  in  accordance  with  the  terms  of 
substantial  justice;  and  that  the  applicants  held  a similar  view 
could  not  be  expressed  more  clearly  than  is  set  out  in  the  letter 
of  the  28th  July  of  the  president  of  The  Imperial  Tobacco  Com- 
pany to  which  I have  already  referred. 

Nor,  in  my  opinion,  can  it  be  held  that  the  applicants  were 
prejudiced  because  they  were  not  informed,  before  the  investi- 
gation was  actually  commenced,  of  the  complaints  made  in  the 
application  received  by  the  Commissioner  in  February  1938 
upon  which  the  investigation  was  founded.  The  applicant  com- 
panies had  ample  time  and  full  opportunity  to  present  their  case 
and  to  meet  all  of  the  allegations  made  against  them,  and  they 
placed  before  the  Commissioner  such  arguments  and  such  mat- 
erial as  they  thought  might  cause  him  to  form  the  opinion  that 
they  had  not  contravened  the  terms  of  The  Combines  Investi- 
gation Act. 

The  statement  of  Duff  J.  (now  C.J.)  in  Wilson  v.  Esquimau 
and  Nanaimo  Ry.  Co.,  [1922]  1 A.C.  202,  at  pages  213  and  214, 
may,  in  my  opinion,  be  applied  to  the  point  now  under  consid- 
eration. 

I cannot  reach  the  conclusion  that  the  Commissioner  acted, 
during  the  course  of  the  investigation  in  question,  in  a manner 
which  was  unfair  to  the  applicants  or  that  he  was  not  impartial. 

The  further  ground  advanced  in  support  of  the  application 
and  argued  with  force  by  Mr.  McCarthy,  must  now  be  consid- 
ered, namely,  that  the  Commissioner  acted  in  excess  of  his 
jurisdiction  in  that  he  did  not  carry  out,  or  acted  contrary  to, 
the  provisions  of  secs.  12  and  13  of  The  Inquiries  Act,  R.S.C. 
1927,  ch.  99,  because  of  the  fact  that  he  did  not  allow  the  appli- 
cants, against  whom  a charge  was  made,  to  be  represented  by 
counsel  in  the  course  of  the  investigation;  that  he  did  not  give 
reasonable  notice  to  the  applicants  of  the  charge  of  misconduct 
alleged  against  them,  and,  furthermore,  that  he  did  not  give 
the  applicants  full  opportunity  to  be  heard  in  person  or  by 
counsel  before  making  his  report. 

If  the  statute  itself,  under  the  terms  of  which  an  investiga- 
tion such  as  that  now  under  consideration  is  authorized,  pre- 
scribes the  procedure  to  be  followed,  the  official  or  body  by  whom 
the  investigation  is  made,  must  comply  with  the  terms  of  the 
statute. 
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Lord  Shaw  said  in  the  Arlidge  case,  [1915]  A.C.  120,  at  p. 
138,  referring  to  the  inquiry  made  by  the  Local  Government  j 
Board:  “If  a statute  prescribes  the  means  it  must  employ 

them.” 

It  is  to  be  noted  again,  that  the  provisions  of  The  Inquiries 
Act  are  to  be  applied  to  an  investigation  under  The  Combines 
Investigation  Act  only  if  they  are  not  repugnant  to  the  provi- 
sions of  the  latter  Act  and  except  in  so  far  as  any  such  powers 
may  be  inconsistent  with  the  provisions  of  The  Combines  Investi- 
gation Act. 

All  of  the  procedure  prescribed  by  The  Inquiries  Act  does 
not  adapt  itself  to  an  investigation  under  The  Combines  Inves- 
tigation Act  having  regard  to  the  fact  that  the  proceedings 
before  the  Commissioner  are  to  be  conducted  in  private  unless 
he  orders  otherwise. 

This  provision  is  necessary  to  protect  the  business  interests 
of  those  who  may  be  involved  in,  or  who  may  be  examined  in 
the  course  of  the  investigation,  in  order  that  their  affairs  and 
the  details  of  their  business  may  not  be  exposed  to  the  public  * 
to  their  detriment. 

Sec.  12  of  The  Inquiries  Act,  R.S.C.  1927,  ch.  99,  reads: 

“The  commissioners  may  allow  any  person  whose  conduct 
is  being  investigated  under  this  Act,  and  shall  allow  any  person 
against  whom  any  charge  is  made  in  the  course  of  such  investi- 
gation, to  be  represented  by  counsel.” 

Sec.  13  reads: 

“No  report  shall  be  made  against  any  person  until  reasonable 
notice  shall  have  been  given  to  him  of  the  charge  of  misconduct 
alleged  against  him  and  he  shall  have  been  allowed  full  oppor- 
tunity to  be  heard  in  person  or  by  counsel.” 

It  was  argued  on  behalf  of  the  Commissioner  that  the  appli- 
cation for  an  investigation  made  in  pursuance  of  sec.  11  of  The 
Combines  Investigation  Act  is  not  a specific  charge  of  mis- 
conduct such  as  is  contemplated  by  The  Inquiries  Act,  but  that 
the  applicants  merely  advance,  as  their  opinion,  that  a combine 
exists,  and  give  the  names  of  those  who  are  believed  to  be  con- 
cerned therein. 

But  if  it  be  assumed  that  the  application  for  an  investigation 
is  a charge  of  misconduct  against  the  companies  who  are  parties 
to  this  motion,  can  it  be  said  that  the  Commissioner  was  pro- 
hibited by  said  sec.  12  of  The  Inquiries  Act,  from  conducting 
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an  examination  under  oath  of  the  several  persons  whose  testi- 
mony was  taken  in  Alberta  and  British  Columbia,  unless  the 
applicant  companies  were  represented  at  such  examinations  by 
counsel  so  that  such  persons  might  be  subject  to  cross-exam- 
ination? 

I do  not  think  it  consistent  with  the  plain  intention  of  The 
Combines  Investigation  Act,  to  protect  from  unnecessary  pub- 
licity the  business  affairs  of  persons  from  whom  the  Commis- 
sioner may  desire  information,  that  the  parties  who  are  be- 
lieved to  be  concerned  in  an  alleged  combine  should,  on  all  such 
examinations,  be  represented  by  counsel. 

In  so  far  as  the  applicants  themselves  are  concerned,  there 
is  no  evidence  before  me  that  Mr.  Spafford,  prior  to  his  exam- 
ination on  oath  by  the  Commissioner,  requested  counsel  on  his 
behalf  to  be  present,  or  any  suggestion  that,  if  such  request 
had  been  made,  the  Commissioner  would  have  refused  to  accede 
to  it.  Not  only  was  there  no  objection  to  the  procedure,  but 
the  following  day  the  Commissioner  received  information  ampli- 
fying the  testimony  given  on  oath,  and  not  until  the  present 
application  for  certiorari  was  initiated,  is  there  evidence  of  ob- 
jection to  the  absence  of  counsel  from  any  examination  held 
during  the  course  of  the  investigation. 

In  so  far  as  the  provisions  of  sec.  13  of  The  Inquiries  Act 
are  concerned,  I must  conclude  that  the  report  of  the  Commis- 
sioner was  not  made  until  the  applicant  companies  had  reason- 
able notice  of  the  allegations  made  against  them  and  until  they 
had  full  opportunity  to  be  heard  before  the  Commissioner  in 
person  or  by  counsel.  Such  being  the  case,  the  terms  of  this 
section  were  complied  with. 

The  correspondence  already  referred  to  shows  that  the  appli- 
cant companies  were,  in  April  1938,  informed  that  it  had  been 
alleged  that  they  might  be  parties  to  a breach  of  the  Act  and 
from  that  time  they  were  aware  that  their  methods  respecting 
the  distribution  of  tobacco  products  were  the  subject  of  com- 
plaint because  the  applicant  companies  then  and  subsequently 
endeavoured  to  convince  the  Commissioner  that  they  had  acted 
in  the  public  interest  and  not  contrary  to  the  statute. 

This  conclusion  is  supported  and  confirmed  by  the  letter  of 
the  president  of  The  Imperial  Tobacco  Company  of  the  28th 
July  to  which  I have  referred. 
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On  that  date  the  applicants  signified  they  had  no  further 
representations  to  place  before  the  Commissioner,  but  slightly 
longer  than  another  month  was  allowed  to  elapse  before  the 
report  was  issued.  This  delay  gave  the  applicants  a further 
reasonable  period  within  which  they  could  have  submitted 
further  and  final  representations  before  the  report  was  made. 

Counsel  for  the  Commissioner  argued  at  some  length  that, 
even  if  the  Commissioner  could  be  said  to  have  acted  in  excess 
of  his  jurisdiction,  or  have  acted  contrary  to  the  provisions 
of  the  statute,  the  applicants  acquiesced  in  his  conduct  of  the 
investigation,  and  waived  any  objections  which  they  might  have 
had  in  that  respect  and  are  now  precluded  from  presenting 
those  objections  which  they  should  have  raised  during  the 
course  of  the  investigation  and  before  the  report  was  issued. 

As  I have  disposed  of  the  application  upon  the  grounds  al- 
ready set  out,  it  is  not  necessary  to  consider  this  further  issue. 
However,  as  counsel  desired  a finding  from  me  upon  the  various 
matters  argued,  I am  of  the  opinion  that  in  view  of  the  evidence 
submitted  upon  this  motion  to  be  found  in  the  correspondence, 
already  referred  to,  and  in  the  statements  of  the  officers  of  the 
company  upon  cross-examination  on  the  affidavits  filed  by  them 
for  use  on  this  motion,  the  applicants  did  acquiesce  in  the  con- 
duct of  the  investigation,  and  waived  any  objection  they  might 
have  advanced  to  such  conduct  and  that  they  are  precluded  from 
now  advancing  such  objections  as  a reason  for  the  relief  re- 
quested. I think  that  this  opinion  is  supported  by  the  judgments 
in  The  King  v.  Williams;  Ex  parte  Phillips,  [1914]  1 K.B.  608, 
Rowlatt  J.  at  p.  615;  Reg.  v.  Justices  of  Kent  (1880),  44  J.P.  298; 
The  King  v.  Woodhouse,  [1906]  2 K.B.  501;  Lord  Mayor  of  Leeds 
V.  Ryder,  [1907]  A.C.  420;  Re  Hanlan  (1921),  50  O.L.R.  20; 
Re  Independent  Electric  Ltd.  v.  Goldfields  Drug  Store  (1930), 
65  O.L.R.  185. 

My  conclusion  is  that  the  applicants  are  not  entitled  to  an 
order  of  certiorari,  and  that  the  application  must  be  dismissed 
with  costs. 


Motion  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Mishaw  et  al.  v.  The  City  of  Toronto. 

Municipal  Corporations — Sewers — Flooding  of  cellar  of  house — Obligor 

tion  of  municipalities  as  to  adequacy  of  sewage  systems. 

The  adequacy  of  a municipal  sewer  system  is  to  be  judged  as  of  the 
time  at  which  the  system  was  built;  where  there  is  no  obligation  on 
the  part  of  a property  owner  to  connect  with  a municipal  sewer 
system,  the  municipal  corporation  incurs  no  liability  if  the  system 
becomes  inadequate  as  a result  of  the  neighbourhood  being  built  up 
and  the  amount  of  sewage  to  be  taken  care  of  thus  being  increased: 
Johnston  v.  City  of  Toronto  (1894),  25  O.R.  312  and  Faulkner  v.  City 
of  Ottawa  (1908),  41  S.C.R.  190,  considered  and  applied. 

An  appeal  by  the  defendant  from  a judgment  of  His  Honour 
Judge  Macdonell,  of  the  County  Court  of  the  County  of  York, 
whereby  the  plaintiffs  were  awarded  $225.00  damages  and  costs. 

March  8th,  1939.  The  appeal  was  heard  by  Riddell^  Hender- 
son and  Gillanders  JJ.A. 

J.  Johnston,  for  the  defendant,  appellant. 

M.  J.  Folinshee,  for  the  plaintiffs,  respondents. 

March  17th,  1939.  Henderson  J.A.  : — This  is  an  appeal  from 
the  judgment  of  His  Honour  Ian  Macdonell,  sitting  as  a Judge  in 
the  County  Court  of  the  County  of  York,  dated  January  12th, 
1939,  by  which  the  plaintiffs  were  awarded  $225.00  damages  and 
costs. 

The  action  is  brought  for  damages  for  the  flooding  of  the 
cellar  of  house  No.  79  Sparkhall  Avenue  on  June  29th,  1937, 
through  a back-flow  from  the  sewer  in  the  street. 

The  plaintiff,  John  T.  Mishaw,  is  the  tenant  of  the  premises 
and,  prior  to  his  occupation  and  probably  when  the  house  was 
built,  the  owner  connected  the  cellar  with  the  sewer  as  a means 
of  draining  water  from  the  cellar.  The  connection  with  the 
sewer  outside  the  property  line  was  made  by  the  sewer  depart- 
ment of  the  defendant  corporation  at  the  request  of  the  owner. 

The  provisions  of  the  city’s  by-laws  with  reference  to  this 
and  similar  connections  are  found  in  by-law  No.  4299,  which  is 
exhibit  11,  passed  on  February  22nd,  1904,  and  are  as  follows: 

“1.  The  grounds,  yards,  vacant  lots,  or  other  properties 
abutting  on  any  street,  or  portion  of  any  street  in  the  city, 
through  which  a common  sewer  has  heretofore  been  constructed, 
and  which  is  opposite  to  such  common  sewer,  may  upon  proper 
arrangements  therefor  having  been  made  with  the  city  engineer 
be  drained  into  such  common  sewer. 
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“2.  No  person  shall  connect  any  grounds,  yards,  vacant  lots, 
or  other  properties  with  any  common  sewer  located  in  any  of  l 
the  streets  of  the  city,  except  the  same  be  done  by  the  city  | 
engineer,  or  by  the  persons  who  for  the  time  being  are  the  cor-  ' 
poration  contractors  for  sewer  connections  and  private  drains. 

“3.  Nothing  in  the  last  preceding  section  contained  shall  be  , 
deemed  to  authorize  the  city  engineer  or  contractors  for  sewer 
connections  and  private  drains  to  claim  the  right  to  construct 
drains  into  or  upon  private  property,  or  to  render  the  corpora- 
tion responsible  for  the  construction  or  maintenance  of  sewer 
connections  or  drains  beyond  the  limits  of  any  street  in  which 
a common  sewer  has  been  constructed,  and  with  which  adjoin- 
ing lanes  and  premises  are  connected  by  the  corporation,  at  the 
request  of  the  owners  of  such  lands  and  premises,  under  the 
provisions  of  the  said  last  preceding  section”; 
and  in  exhibit  12,  by-law  No.  11357  passed  on  October  10th, 
1927,  which  contains  the  following  provisions : 

“1.  Property  abutting  on  any  street  or  portion  of  any  street, 
in  the  city,  and  opposite  to  a common  sewer  heretofore  con- 
structed on  such  street  may,  upon  proper  arrangements  therefor 
having  been  made  with  the  commissioner  of  works,  be  drained 
into  such  common  sewer. 

“7.  Nothing  in  the  preceding  sections  contained  shall  be 
deemed  to  authorize  the  commissioner  of  works,  or  any  con- 
tractor or  other  person,  to  claim  the  right  to  construct  drains 
into  or  upon  private  property,  or  to  render  the  corporation 
responsible  for  the  construction  or  maintenance  of  drains  beyond 
the  limits  of  any  street.” 

Sparkhall  Avenue  is  a street  running  easterly  and  westerly; 
the  next  street  to  the  south  is  Bain  Avenue;  the  adjoining  street 
to  the  east  is  Hampton  Avenue,  and  the  adjoining  street  to  the 
west  is  Ingham  Avenue. 

In  1907,  the  city  constructed  a twelve-inch  sewer  on  Hampton 
Avenue,  running  south  across  Sparkhall  Avenue  with  an  outlet 
further  to  the  south  on  Bain  Avenue. 

In  1909  or  1910,  a twelve-inch  sewer  was  constructed  on 
Sparkhall  Avenue,  coming  from  the  west  to  join  the 
first  named  sewer  in  a manhole  at  the  corner  of  Sparkhall  and 
Hampton  Avenues.  In  or  about  the  year  1907  there  was  a 
third  twelve-inch  sewer  built  to  come  from  the  east  on  Spark- 
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hall  Avenue  to  the  same  manhole.  The  result  of  this  is  that, 
prior  to  1917,  there  were  three  twelve-inch  sewers  discharging 
into  this  manhole,  and  the  outlet  was  by  a twelve-inch  sewer 
running  south  to  Bain  Avenue,  which  was  part  of  the  Hampton 
Avenue  sewer. 

In  1917,  a large  relief  sewer  was  built  on  Sparkhall  Avenue, 
discharging  to  the  west  into  the  Don  River,  and  the  system  above 
described  was  connected  with  it  for  the  purpose  of  overflow  at 
the  corner  of  Sparkhall  and  Hampton  Avenues  in  a new  man- 
hole built  over  the  relief  sewer  and  straddling  the  outlet  of  the 
old  manhole.  This  relief  connection  was  made  by  carrying  the 
old  twelve-inch  outlet  sewer  through  the  new  relief  sewer  man- 
hole on  a trough.  The  relief  sewer  was  at  the  bottom  of  this 
new  manhole  and  the  overflow  from  the  domestic  sewers  spilled 
over  the  trough  into  it.  At  this  time  the  outlet  from  the  old 
domestic  sewer  manhole  to  the  new  relief  sewer  manhole  was 
still  by  a twelve-inch  pipe  which  was  part  of  the  original  sewer 
discharging  the  old  domestic  sewer  manhole  to  Bain  Avenue. 
To  the  south  of  the  new  relief  manhole  the  original  twelve-inch 
outlet  still  continued  to  Bain  Avenue  to  take  the  normal  sewage 
going  through  the  new  manhole  on  the  trough  to  the  outlet. 

In  1925,  a number  of  houses  were  built  on  Sparkhall  Avenue 
and  connected  with  the  sewer  system  and  about  that  same  time 
these  houses  commenced  to  be  flooded  at  times. 

In  or  about  the  year  1928,  the  connection  between  the 
domestic  and  relief  sewer  manhole  at  Sparkhall  and  Hampton 
Avenues  was  enlarged  from  a pipe  twelve  inches  in  diameter 
to  one  eighteen  inches  in  diameter,  and  between  the  years  1931 
and  1935  inclusive,  the  city  received  no  complaints  of  flooding 
from  Sparkhall  Avenue. 

In  May,  1935,  the  plaintiffs  became  the  occupants  of  house 
No.  79  Sparkhall  Avenue,  and  it  is  in  evidence  that  on  June 
17th,  1936,  the  plaintiffs’  cellar  was  flooded.  Again  on  June 
29th,  1937,  the  plaintiffs’  cellar  was  flooded,  this  being  the  flood- 
ing complained  of  in  this  action.  This  flooding  followed  a storm 
during  which  the  waterfall  was  within  the  calculated  capacity 
of  the  sewer. 

No  allegation  of  non-repair  is  made  and  it  is  conceded  by  the 
plaintiffs’  counsel  that  the  plaintiffs  must  establish  negligence  on 
the  part  of  the  defendants,  and  the  learned  trial  Judge  has  found 
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negligence  in  two  respects:  (a)  insufficient  size  of  the  connection 
between  the  domestic  sewer  manhole  and  the  relief  sewer  man- 
hole at  Sparkhall  and  Hampton  Avenues,  and  this  finding  is 
founded  on  the  evidence  of  Mr.  Babcock,  a municipal  engineer 
called  by  the  plaintiffs.  It  appears,  however,  that  the  learned 
trial  Judge  has  misdirected  himself  in  regard  to  the  evidence 
of  this  witness.  Mr.  Babcock  had  not  seen  or  examined  the 
sewer  and  was  basing  his  evidence  on  certain  plans  furnished 
by  the  city  which  it  turns  out  were  plans  of  the  sewers  and 
outlets  prior  to  1928  and  he  did  not  have  before  him  a plan 
showing  the  enlargement  of  the  outlet  from  a twelve-inch  to  an 
eighteen-inch  pipe.  His  evidence  is  therefore  based  on  the  sup- 
position that  the  outlet  was  twelve  inches. 

The  following  question  by  the  Court  appears  at  page  93  of 
the  evidence,  line  18 : 

“Q.  From  what  you  have  told  me,  and  with  all  this  flooding, 
and  with  three  sewers  entering  into  one  place,  supposedly  all 
charged,  as  they  would  be  after  a heavy  rainfall,  and  a 12-inch 
outlet,  do  you  believe  that  is  good  engineering  practice?  A.  No, 
I certainly  do  not.’’ 

In  cross-examination  at  pages  95  and  96,  Mr.  Babcock  gave 
the  following  evidence : 

“Q.  The  remarks  you  have  made  about  the  manhole  at  the 
corner  of  Hampton  Avenue  and  Sparkhall  Avenue,  and  the  con- 
nection between  that  manhole  and  the  overflow  chamber  of  the 
large  sewer,  have  all  been  made  with  reference  to  the  plan, 
exhibit  No.  2?  A.  That  is  right. 

“Q.  You  have  no  knowledge  other  than  what  you  gathered 
from  that  plan?  A.  No,  I have  not. 

“Q.  And  you  have  no  knowledge  whether  the  manhole  and 
the  connection  on  that  corner  were  in  the  same  condition  at  the 
time  of  the  flooding  in  this  case  as  shown  in  that  plan?  A.  No. 

“Q.  You  do  not  know  whether  they  were  enlarged  or  not? 
A.  No. 

“Q.  If  that  connection  had  been  enlarged  between  the  sewer 
and  the  manhole  and  the  overflow  chamber,  your  conclusion  as 
to  that  might  be  different?  A.  Yes,  it  would.” 

A reasonably  accurate  comparison  of  the  capacity  of  pipes 
of  different  sizes  is  obtained  by  taking  the  square  of  their 
respective  diameters,  so  that  a twelve-inch  pipe  as  compared 
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to  an  eighteen-inch  pipe  would  be  as  144  is  to  324,  and  in  addition 
the  large  pipe  has  the  advantage  of  approximately  only  one- 
third  of  the  amount  of  friction  of  the  three  smaller  pipes. 

The  importance  of  the  knowledge  which  this  witness  lacked 
is  therefore  apparent. 

(b)  Inadequacy  of  the  sewer  system. 

In  this  connection  it  is  proper  to  consider  what  is  the  obliga- 
tion of  the  city  corporation  in  regard  to  the  adequacy  of  the 
sewer  system.  By  the  provisions  of  The  Municipal  Act  then  in 
force,  R.S.O.  1927,  ch.  233,  sec.  396(7),  statutory  power  is  con- 
ferred on  the  council  of  all  municipalities  to  pass  by-laws  “for 
constructing,  maintaining,  improving,  repairing,  widening,  alter- 
ing, diverting  and  stopping  up  drains,  sewers  or  water-courses; 
providing  an  outlet  for  a sewer  or  establishing  works  or  basins  for 
the  interception  or  purification  of  sewage;  making  all  necessary 
connections  therewith,  and  acquiring  land  in  or  adjacent  to  the 
municipalities  for  any  of  such  purposes. “ 

I refer  to  Johnston  v.  City  of  Toronto  (1894),  25  O.R.  312, 
and  I quote  from  the  judgment  of  Mr.  Justice  Ferguson,  at  p. 
317,  a quotation  taken  by  him  from  the  judgment  in  Johnston 
V.  District  of  Columbia  (1886),  6 Sup.  Ct.  Rep.  (U.S.)  923  at 
p.  924: 

“The  duties  of  the  municipal  authorities  in  adopting  a general 
plan  of  drainage  and  determining  when  and  where  sewers  shall 
be  built,  of  what  size  and  at  what  level,  are  of  a quasi  judicial 
nature,  involving  the  exercise  of  deliberate  judgment  and  large 
discretion,  and  depending  upon  considerations  affecting  the  public 
health,  and  general  convenience  throughout  an  extensive  terri- 
tory, and  the  exercise  of  such  judgment  and  discretion  in  the 
selection  and  adoption  of  the  general  plan  or  system  of  drainage 
is  not  subject  to  revision  by  a court  or  jury  in  a private  action 
for  not  sufficiently  draining  a particular  lot  of  land.  But  the 
construction  and  repair  of  sewers,  according  to  the  general  plan 
so  adopted,  are  simply  ministerial  duties;  and  for  any  negligence 
in  so  constructing  a sewer,  or  keeping  it  in  repair,  the  muni- 
cipality which  has  constructed  and  owns  the  sewer,  may  be 
sued  by  a person  whose  property  is  thereby  injured.” 

The  opinion  of  Meredith  J.,  in  the  same  case  of  Johnston  v. 
City  of  Toronto  may  be  looked  at,  and,  in  my  opinion,  the  de- 
cision of  the  Court  in  that  case  correctly  expressed  the  law. 
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In  Faulkner  v.  City  of  Ottawa  (1909),  41  S.C.R.  190,  the 
majority  of  the  Supreme  Court  of  Canada  determined  that  a 
sewer  capable  of  carrying  off  a fall  of  1Y>  inches  of  water  per 
hour,  which  is  considered  as  meeting  the  requirements  of  good 
engineering  and  is  the  standard  adopted  by  all  the  cities  of 
Canada  and  the  Northern  States,  complied  with  the  obligation  of 
the  City  of  Ottawa,  and  that  the  city  was  not  liable  for  flooding. 

It  is  amply  proven  in  the  case  at  bar  that  the  system  adopted 
in  Toronto  contemplates  a sewer  system  of  the  standard 
referred  to  in  Faulkner  v.  City  of  Ottawa,  with  a margin  of 
safety  of  20  to  30  per  cent.,  and  evidence  is  that  the  system  is 
built  according  to  that  plan. 

The  evidence  further  is  that  the  three  twelve-inch  sewers 
in  question  here  were  made  of  that  size  in  order  to  facilitate 
their  being  kept  clean,  but  did  not  require  to  be  of  that  size  to 
take  care  of  the  area  they  were  to  drain. 

It  is  settled  law  that  the  adequacy  of  a sewer  system  is  to 
be  judged  as  of  the  time  at  which  it  was  built,  and  if  constructed 
in  a neighbourhood  which  is  afterwards  built  up,  thereby  greatly 
increasing  the  amount  of  sewage  to  be  taken  care  of,  and  where, 
as  here,  there  is  no  obligation  on  the  part  of  the  property  owner 
to  connect  with  the  sewer,  the  city  corporation  incurs  no  further 
liability  where,  by  reason  of  these  events,  the  system  becomes 
inadequate. 

There  is  a great  deal  of  evidence  in  the  case  with  regard  to 
the  flooding  of  cellars  which  took  place  at  different  periods  and 
with  regard  to  the  quantity  of  rainfall  which,  at  different  times 
caused  this  flooding,  but  in  the  view  I take  of  the  plaintiffs’ 
rights  and  of  the  defendant’s  obligations,  it  is  unnecessary  to 
discuss  these. 

For  these  reasons,  therefore,  I am  of  opinion  that  the  appeal 
must  be  allowed  and  the  action  dismissed,  both  with  costs,  if 
demanded. 

Riddell  J.A.  agreed  with  the  result  reached  by  Henderson 
J.A. 

Gillanders  J.A.  agreed  with  Henderson  J.A. 


Appeal  allowed  with  costs. 
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[URQUHART  J.] 

The  King  ex  reh  Laurin  v*  Robinson. 

Municipal  Corporations — Qualifications  of  members  of  municipal  councils 
— Undischarged  bankrupts  or  insolvents — The  Municipal  Act,  R.S.O. 
1937,  ch.  266,  sec.  53(1)  (^) — Whether  member  of  council  who  is  in 
fact  insolvent  but  who  has  not  been  declared  bankrupt  or  has  not 
made  an  authorized  assignment  under  The  Bankruptcy  Act  is  dis- 
qualified under  sec.  53(1)  (t). 

By  sec.  53(1)  (^)  of  The  Municipal  Act,  R.S.O.  1937,  ch.  266,  it  is  provided 
that  “a  person  who  is  an  undischarged  bankrupt  or  insolvent  within 
the  meaning  of  any  bankruptcy  or  insolvency  Act  in  force  in  Ontario” 
shall  not  be  eligible  to  be  elected  a member  of  a municipal  council. 
Held,  that  sec.  53(1)  (f)  does  not  disqualify  a person  who,  in  proceedings 
taken  under  The  Municipal  Act  to  unseat  him,  has  been  proved  to 
be  insolvent  within  the  meaning  of  sec.  2{u)  of  The  Bankruptcy 
Act,  R.S.C.  1927,  ch.  11,  unless  the  person  has  made  an  authorized 
assignment  or  has  had  a receiving  order  made  against  him  under 
the  provisions  of  The  Bankruptcy  Act. 

An  appeal  by  Bernard  Robinson  from  an  order  of  His  Honour 
Judge  Coughlin,  of  the  County  Court  of  the  County  of  Essex, 
disqualifying  and  removing  the  appellant  from  his  office  as  reeve 
of  the  Township  of  Sandwich  East  and  ordering  a new  election. 

The  appeal  was  heard  by  Urquhart  J.  in  Chambers  at 
Toronto. 

L.  R.  Cumming,  for  Bernard  Robinson,  appellant. 

J.  A.  Kennedy,  for  Donat  Laurin,  respondent. 

March  20th,  1939.  Urquhart  J.: — This  is  an  appeal  from  the 
judgment  of  His  Honour  Judge  Coughlin,  Senior  Judge  of  the 
County  of  Essex,  who  made  an  order  disqualifying  and  removing 
from  office  the  appellant  and  ordering  a new  election.  The 
judgment  was  dated  the  9th  day  of  February,  1939. 

The  learned  Judge  found,  on  the  evidence,  that  the  appellant 
who  had  been  elected  reeve  of  the  Township  of  Sandwich  East 
was  disqualified  as  being  an  insolvent  under  sec.  53(1)  (t)  of  The 
Municipal  Act,  R.S.O.  1937,  ch.  266. 

Upon  the  hearing  of  the  argument  there  was  no  doubt  in  my 
mind  that  the  appellant  was,  at  the  time  of  the  election,  insolvent 
according  to  the  meaning  of  sec.  2{u)  of  The  Bankruptcy  Act 
of  Canada,  R.S.C.  1927,  ch.  11,  which  defines  the  term  “insolvent 
person”  or  “insolvent”  as  follows: 

“(w)  ‘insolvent  person’  and  ‘insolvent’  includes  a person,  whe- 
ther or  not  he  has  done  or  suffered  an  act  of  bankruptcy, 

“(i)  who  is  for  any  reason  unable  to  meet  his  obligations  as 
they  generally  become  due,  or 
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“(ii)  who  has  ceased  paying  his  current  obligations  in  the 
ordinary  course  of  business  as  they  generally  become  due,  or 
“(iii)  the  aggregate  of  whose  property  is  not,  at  a fair 
valuation,  sufficient,  or,  if  disposed  of  at  a fairly  conducted  sale 
under  legal  process,  would  not  be  sufficient  to  enable  payment  of 
all  his  obligations,  due  and  accruing  due,  thereout”. 

The  learned  Judge  has  correctly  decided  that  the  appellant 
came  within  the  second  of  the  definitions  of  the  word  “insolvent” 
which  occur  in  the  above  quoted  section.  In  my  opinion  the 
appellant  also  would  almost  certainly  be  within  the  first  of 
these,  and  I agree  with  the  learned  Judge  that  it  would  be  doubt- 
ful as  to  whether  he  would  come  within  the  third. 

The  appellant  has  a number  of  debts,  and  he  also  has 
several  unsatisfied  judgments  against  him,  and  if  he  were  sub- 
ject to  the  jurisdiction  of  the  Bankruptcy  Court  and  an  applica- 
tion were  made  to  have  him  declared  a bankrupt,  as  Judge  of 
that  Court  I would  have  little  hesitation  in  making  a receiving 
order  against  him.  He  is,  in  fact,  insolvent  within  the  meaning 
of  the  definition.  Furthermore  the  financial  condition  of  the 
appellant  would,  in  my  opinion,  make  him  unfit  to  be  reeve  of 
the  municipality,  because  one  does  not  like  the  idea  of  a man 
who  is  unable  to  handle  his  own  affairs  and  who  does  not  pay 
his  debts  as  they  fall  due,  administering  public  moneys  as  he 
would  have  to  do  as  reeve  of  the  municipality. 

It  may  be,  possibly,  that  that  was  what  the  Legislature  had 
in  mind  in  1928  when  it  made  an  amendment  to  sec.  53  of  The 
Municipal  Act  by  inserting  a new  subsection  which  with  the  first 
part  of  sec.  53  reads  as  follows  : 

“53. — (1)  The  following  shall  not  be  eligible  to  be  elected 
a member  of  a council  or  be  entitled  to  sit  or  vote  therein, — 


“(^)  a person  who  is  an  undischarged  bankrupt  or  insolvent 
within  the  meaning  of  any  bankruptcy  or  insolvency  Act  in  force 
in  Ontario.” 

On  the  argument  a new  point  was  raised  by  me  as  to  the 
meaning  of  this  section.  This  point  was  not  taken  or  argued  in 
the  Court  below  nor  was  it  brought  to  the  learned  Judge’s  atten- 
tion, nor  was  it  set  up  in  the  notice  of  appeal. 

The  learned  Judge  treated  the  subsection  as  consisting  of  two 
parts,  i.e.,  that  a person  would  not  be  eligible  (a)  who  is  an  un- 
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discharged  bankrupt,  (b)  who  is  insolvent  within  the  meaning  of 
The  Bankruptcy  Act. 

When  I read  the  section  during  the  argument  it  looked  to  me 
as  if  no  such  distinction  should  be  made,  or  that  the  section 
was  not  free  from  ambiguity,  and  therefore  should  not  be  con- 
strued in  that  way  against  the  appellant,  and  so  I reserved 
judgment  on  the  point,  giving  the  appellant  leave  to  raise  it  not- 
withstanding that  there  was  no  notice  of  appeal  on  that  point, 
and  giving  leave  to  both  parties  to  put  in  written  arguments  as  to 
the  point. 

The  Bankruptcy  Act  was  passed  by  the  Dominion  Parliament 
in  1919  and  was  in  force  in  that  year  in  the  Province  of  Ontario. 
The  subsection  in  question  of  The  Municipal  Act  was  not  passed 
until  1928.  The  short  title  of  The  Bankruptcy  Act  is  “The 
Bankruptcy  Act”.  By  the  Act  the  word  “insolvent”  is  defined 
as  set  forth  above.  The  word  “bankrupt”  is  not  defined. 

Sec.  3 of  that  Act  defines  acts  of  bankruptcy.  Briefly  these 
include  making  an  assignment,  making  and  giving  fraudulent 
conveyances  and  preferences,  absconding,  allowing  executions  to 
lie  without  being  paid,  confessing  insolvency  to  creditors,  remov- 
ing assets,  making  bulk  sales  without  complying  with  The  Bulk 
Sales  Act,  giving  notice  of  suspension  of  the  payment  of  debts, 
and  the  general  one  of  ceasing  to  pay  liabilities  as  they  become 
due.  This  last  part  of  the  definition  is  somewhat  akin  to  the 
first  and  second  classes  in  the  definition  of  the  word  “insolvent” 
in  that  Act. 

By  sec.  4 of  The  Bankruptcy  Act,  if  one  of  the  above  acts  is 
committed  by  a person  who  can  be  put  in  bankruptcy  by  the 
action  of  another,  certain  creditors  may  present  a bankruptcy 
petition  to  that  Court. 

By  sec.  7,  this  procedure  cannot  be  taken  in  the  case  of  a 
wage  earner,  or  in  respect  of  persons  engaged  solely  in  farming. 

The  appellant  is  primarily,  but  not  solely,  a farmer,  in  that 
when  he  is  not  farming  he  works  for  wages.  He  is  either  a wage 
earner  or  a farmer  and  therefore  is  not  subject  to  the  ordinary 
proceedings  in  bankruptcy  at  the  instance  of  another.  No  credi- 
tor or  creditors,  however  large  their  claims,  can  put  him  in 
bankruptcy. 

It  will  be  noted  that  sec.  2{u)  of  The  Bankruptcy  Act  makes 
the  words  “insolvent  person”  and  “insolvent”  synonymous. 
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Now  an  insolvent  debtor  (i.e.,  an  insolvent)  may,  by  sec.  9 
of  The  Bankruptcy  Act,  as  enacted  by  1932,  22-23  Geo.  V.,  ch.  39, 
sec.  6 (Can.),  even  if  he  is  a farmer  (except  in  the  Province  of 
Quebec)  and/or  a wage  earner,  and  if  his  debts  exceed  $500.00, 
make  an  assignment  for  the  general  benefit  of  creditors  and 
that  section  prescribes  in  detail  how  that  is  done. 

From  then  on  the  course  of  procedure  in  winding  up  the 
estate  of  the  insolvent  goes  on  in  much  the  same  manner  as 
does  the  winding-up  of  an  estate  of  a man  who  has  been  put 
into  bankruptcy. 

Now  to  go  back  to  the  subsection  of  The  Municipal  Act  in 
question.  One  of  the  parties  which  sec.  53  of  the  Act  declares 
to  be  ineligible  is  “a  person  who  is  an  undischarged  bankrupt 
or  insolvent  within  the  meaning  of  any  bankruptcy  or  insolvency 
Act  in  force  in  Ontario”. 

It  will  be  noted  that  there  is  no  punctuation  in  the  clause.  If 
a comma  had  occurred  after  the  word  “bankrupt,”  then  the  word 
“insolvent”  would  relate  back  to  the  word  “is”,  and  in  the 
interpretation  of  “insolvent”  any  intermediate  words  would  be 
disregarded.  In  my  opinion  the  word  “undischarged”  in  this 
subsection  controls  and  modifies  both  the  words  “bankrupt” 
and  “insolvent”,  both  from  a grammatical  and  from  a legal 
point  of  view.  That  being  so,  if  the  man  has  not  been  in  bank- 
ruptcy, which  this  man  can  only  be  by  being  an  insolvent  person, 
and  by  his  own  act,  he  cannot  plainly  be  an  undischarged  insol- 
vent. He  must  be  within  the  protection  of  The  Bankruptcy  Act 
before  he  can  be  undischarged. 

By  sec.  2{q)  “‘discharge’  means  the  release  of  a bankrupt 
or  authorized  assignor  from  all  his  debts  provable  in  bankruptcy 
or  under  an  authorized  assignment  . . . .” 

Then  by  sec.  2{g)  “ ‘authorized  assignor’  means  an  insolvent 
assignor  whose  debts  provable  under  this  Act  exceed  five  hundred 
dollars.” 

Then  by  sec.  2{e)  “ ‘assignor’  means  the  maker  of  an  assign- 
ment, whether  under  this  Act  such  maker  may  lawfully  make 
such  assignment  . . . .” 

By  sec.  2(/)  “authorized  assignment”  is  also  defined. 

It  will  be  seen  by  these  sections  that  The  Bankruptcy  Act 
carefully  continues  the  distinction  between  a bankrupt  and  an 
insolvent,  and  by  sec.  141,  when  the  bankrupt  or  authorized 
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assignor  applies  for  his  discharge,  the  distinction  is  carefully 
maintained. 

The  effect  of  these  sections  is  such  that  the  words  “bank- 
rupt” and  “insolvent”  are  not  used  by  the  Legislature  as  a mere 
redundancy,  but  each  is  given  its  definite  meaning;  that  the  word 
“bankrupt”  refers  to  those  people  who  have  been  put  into  bank- 
ruptcy by  the  action  of  another;  that  the  word  “insolvent”  means 
those  people  who  could  not  be  put  into  bankruptcy  but  had  the 
privilege  of  taking  advantage  of  The  Bankruptcy  Act  if  they 
wished,  and  otherwise  complied  with  the  requirements;  and  it 
also  confirms  me  in  the  idea  that  the  bankrupt  or  insolvent  must 
be  undischarged,  that  is,  still  under  the  jurisdiction  of  The 
Bankruptcy  Act,  and  includes  people  whose  assets  are  being 
administered  for  the  benefit  of  creditors. 

If,  on  the  contrary,  it  is  a mere  redundancy,  there  is  nothing 
very  strange  about  it.  The  statutes  are  full  of  words  meaning  the 
same  which  are  put,  I presume,  ex  dbundanti  cautela,  and  the 
latter  part  of  the  section  which  refers  to  any  bankruptcy  or  in- 
solvency Act  would  seem  to  bear  this  out. 

I think,  however,  that  the  Legislature  must  have  had  in  mind 
the  distinction  made  by  The  Bankruptcy  Act  between  bankrupt 
and  insolvent,  and  it  wanted  to  be  sure  that  both  classes  were  in- 
cluded in  the  restriction,  but  it  must  be  an  undischarged  one,  that 
is,  one  that  had  either  been  put  there  by  the  action  of  another 
(bankrupt) , or  one  who  has  put  himself  under  the  Act  by  his  own 
action  (insolvent). 

However  even  if  this  is  not  so,  I can  see  no  reason  for  extend- 
ing the  grammatical  meaning  of  the  subsection.  I have  to  pre- 
sume that  the  Legislature  means  what  it  has  said.  Why  should 
I or  anyone  else  write  in  the  comma  which  has  been  omitted,  or 
put  the  word  “is”  or  the  word  “an”  before  the  word  “insolvent”, 
one  of  which  would  be  necessary  in  order  to  give  this  section  a 
meaning  different  from  its  grammatical  meaning? 

It  must  be  remembered  that  this  subsection  is  a restrictive 
one.  Its  effect  is  to  take  away  existing  rights  and  I believe  the 
proper  rule  of  interpretation  of  such  a section  is  well  summarized 
by  Riddell  J.,  in  Rex  ex  rel.  Scroggie  v.  Rohh  (1925),  57  O.L.R. 
23,  at  p.  25,  where  he  says: 

“In  my  view,  the  right  of  being  chosen  to  represent  his  fel- 
lows in  a representative  body.  Parliament,  Legislature,  municipal 
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council,  is  one  of  the  dearest  possessions  of  a freeman,  and  it 
should  not  be  taken  away  without  clear  statutory  direction.” 

The  authorities  cited  by  him  in  the  above  case  also  show  that 
clauses  creating  ineligibility  must  be  strictly  construed. 

That  statutes  which  encroach  upon  the  rights  of  the  subject 
are  subject  to  strict  construction  is  made  plain  in  the  case  of  Re 
Stro'tiach  (1928),  61  O.L.R.  636,  at  p.  641,  per  Grant  J.A.  See 
also  Holden  v.  Southwark  Coryn.,  [1921]  1 Ch.  550,  at  p.  555. 

So  that  my  opinion  is  that  an  undischarged  bankrupt  or  an 
undischarged  insolvent  who  is  under  the  operation  of  The  Bank- 
ruptcy Act  at  the  time  of  election  is  what  is  meant  by  the  clear 
words  of  this  section. 

There  is  another  aspect  of  this  problem  and  that  is  that  to 
enable  a man  to  be  declared  an  insolvent  upon  a proceeding  of 
this  sort  would  have  the  effect  virtually  of  declaring  this  man 
a bankrupt. 

That  could  not  be  the  intention  of  the  Legislature.  It  could 
not  have  intended  that  a Judge,  other  than  the  bankruptcy  Judge, 
could  make  inquiries  into  the  assets  and  liabilities  of  a candidate 
and  declare  him  an  insolvent  and  disqualify  him  upon  such.  The 
intention  was  that  if  a person  had  become  a bankrupt,  or  an  in- 
solvent in  the  sense  that  he  had  made  an  authorized  assignment, 
thereby  taking  the  benefit  of  The  Bankruptcy  Act,  the  question 
of  his  financial  position  would  not  admit  of  any  doubt.  It  would 
have  been  undisputed.  If  he  had  come  under  The  Bankruptcy 
Act,  either  by  the  act  of  another  or  by  his  own  act  then,  if  he 
had  not  received  a discharge,  he  would  be  clearly  disqualified. 
I do  not  think  the  intention  of  the  Legislature  in  passing  this 
amendment  was  that  a person  who  is  elected  to  public  office  is  to 
be  subjected  to  a strict  and  perhaps  minute  inquiry  into  his 
private  affairs  to  see  whether  or  not  he  is  paying  his  debts,  or 
for  the  purpose  of  weighing,  either  with  a nicety  or  otherwise,  the 
question  whether  his  assets  would  exceed  his  liabilities  under 
the  third  definition  of  an  insolvent,  but  the  intention  of  the  Legis- 
lature was  that  those  who  had  either  been  put  into  bankruptcy  or 
had  voluntarily  put  themselves  into  bankruptcy  were  to  be  dis- 
qualified. 

The  question  of  whether  a man  is  discharged  or 
not  would  also  be  easily  ascertained.  Surely  after  each  election 
a private  person  is  not  to  be  submitted  to  a critical  examination 
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of  his  private  affairs.  This  would  leave  the  way  open  to  improper 
and  embarrassing  proceedings  at  the  instance  of  his  opponents. 

I do  not  think  that  legislation,  which  grammatically  appears  to 
me  to  be  clear,  should  be  extended  in  any  way,  or  that  I am  called 
upon  to  make  any  interpretation  other  than  what  appears  to  me 
to  be  the  grammatical  one.  If  the  Legislature  had  intended  the 
word  “insolvent”  to  be  treated  as  being  independent  of  the  word 
“discharged”,  at  the  present  session  it  can  easily  alter  its  wording 
to  make  the  matter  perfectly  clear,  and  no  great  harm  has  been 
done. 

For  the  above  reasons  I see  no  reason  why  the  appeal  should 
not  be  allowed  and  the  appellant  declared  to  be  not  ineligible 
under  the  subsection.  The  order  for  a new  election  will  also  be 
reversed. 

I am  quite  sure  that  had  the  matter  been  drawn  to  the  atten- 
tion of  the  learned  Judge  he  would  have  decided  the  matter  in  the 
same  way.  I see  no  reason  why  I should  not  now  give  effect  to 
the  above  reasons.  The  only  result  of  the  failure  of  the  appel- 
lant to  take  the  point  before  would  be  to  affect  the  question  of 
costs  and  as  the  point  was  not  raised  earlier,  there  will  be  no 
costs  either  of  the  proceedings  before  His  Honour  Judge  Coughlin 
or  before  me  to  either  party. 


Appeal  allowed  without  costs. 
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[COURT  OF  APPEAL.] 

Hayes  v.  Hayes.  | 

Real  Property — Partition — Tenancy  in  common — Jurisdiction  of  County  | 

Courts  with  reference  to  actions  for  partition  considered.  ; 

I 

The  sole  jurisdiction  to  award  partition  or  sale  of  land  under  The  j 
Partition  Act,  R.S.O.  1937,  ch.  157,  is  vested  in  the  Supreme  Court  ! 
of  Ontario;  the  County  Courts  now  have  no  jurisdiction  in  partition  j 
or  sale. 

A Judge  who  has  no  jurisdiction  in  relation  to  a particular  matter  is  ' 
not  constituted  an  arbitrator  merely  because  the  parties  have  pro- 
ceeded in  the  matter  before  him;  under  such  circumstances  to  con- 
stitute a Judge  an  arbitrator  the  parties  must  have,  with  knowledge 
of  the  lack  of  jurisdiction,  assented  to  the  Judge  hearing  and  deter- 
mining the  matter  virtually  as  an  arbitrator:  Dominion  Canners  Ltd. 
v.  Costanza,  [1923]  S.C.R.  46,  at  pp.  66  and  67,  applied. 

An  appeal  by  the  defendant  from  a judgment  of  His  Honour 
Judge  Coughlin  of  the  County  Court  of  the  County  of  Essex. 

March  7th,  1939.  The  appeal  was  heard  by  Robertson  C.J.O., 
Middleton  and  McTague  JJ.A. 

R.  L.  Kellock,  K.C.,  for  the  defendant,  appellant,  contended 
that  a County  Court  has  now  no  jurisdiction  to  order  partition 
or  sale.  This  is  a purely  statutory  jurisdiction  and  the  County 
or  District  Court  received  its  limited  jurisdiction  in  partition  or 
sale  from  The  Partition  Act,  R.S.U.C.  1832,  ch.  35  and  continued 
to  have  this  jurisdiction  until  it  was  taken  away  by  1913,  3-4 
George  V,  ch.  23  (Ont.).  The  history  of  this  jurisdiction  is  given 
very  fully  in  Ontario  Power  Co.  v.  Whattler  (1904),  7 O.L.R.  198. 

7.  Levinter,  K.C.,  for  the  plaintiff,  respondent,  contended  that 
the  County  Court’s  jurisdiction  was  preserved  by  sec.  19(1)  (i) 
of  The  County  Courts  Act,  R.S.O.  1937,  ch.  103,  “all  other 
actions  for  equitable  relief  where  the  subject  matter  involved 
does  not  exceed  in  value  or  amount  $500’’. 

Even  if  the  County  Court  had  no  jurisdiction  to  award  parti- 
tion or  sale,  the  parties,  by  going  on  with  the  trial,  had  con- 
stituted the  County  Court  Judge  an  arbitrator  from  whose  find- 
ing there  is  no  appeal. 

R.  L.  Kellock,  K.C.,  in  reply,  pointed  out  that  sec.  19(1)  (i) 
of  The  County  Courts  Act,  R.S.O.  1937,  ch.  103,  is  substantially 
similar  to  sec.  23(13)  of  The  County  Courts  Act,  R.S.O.  1897,  ch. 
55,  but  that  it  is  significant  that  in  1897  the  County  Courts  had 
jurisdiction  as  to  partition  or  sale  in  certain  cases  under  The 
Partition  Act,  R.S.O.  1897,  ch.  123.  The  inference  is  that  the 
one  jurisdiction  is  exclusive  of  the  other,  and  hence  that  on  the 
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repeal  of  the  latter  provisions,  the  County  Court  lost  jurisdic- 
tion to  award  partition  or  sale.  The  County  Court  Judge  cannot 
be  considered  to  have  acted  as  an  arbitrator  because,  although  he 
had  no  jurisdiction  to  try  this  case,  the  parties  were  not  aware 
of  it  at  the  time  of  the  trial  and  hence  there  was  no  consent  with 
knowledge  of  the  lack  of  jurisdiction:  Dominion  Canners  Ltd.  v. 
Costanza,  [1923]  S.C.R.  46,  per  Anglin  J.  at  pp.  66,  67  and  Re 
Graham  (1911),  25  O.L.R.  5. 

Cur.  adv.  vult. 

March  17th,  1939.  The  judgment  of  the  Court  was  delivered 
by  McTague  J.A.: — This  is  an  appeal  from  a judgment  of  His 
Honour  Judge  Coughlin,  Senior  Judge  of  the  County  Court  of  the 
County  of  Essex,  dated  the  13th  day  of  January,  1939. 

The  plaintiff  and  the  defendant  are  owners  as  tenants  in 
common  of  some  fifty  acres  of  land  situated  in  the  ninth  con- 
cession of  the  Township  of  Sandwich  South.  The  plaintiff,  who 
is  the  defendant’s  mother,  commenced  an  action  in  the  County 
Court  for  damages  against  her  son  for  the  removal  and  sale 
of  timber,  for  an  injunction  restraining  him  from  cutting  timber 
and  for  partition  or  sale  of  the  lands  in  question.  After  trial,  the 
learned  County  Court  Judge  gave  judgment  partitioning  the 
lands  and  awarding  the  plaintiff  the  sum  of  $30.00  as  damages 
for  waste  of  trees  cut  down  and  sold  or  used  by  the  defendant. 

From  this  judgment  the  defendant  appeals  on  one  ground 
only,  namely,  that  there  is  no  jurisdiction  in  the  County  Court 
to  award  partition  or  sale. 

A very  full  analysis  of  the  jurisdiction  in  partition  and  sale 
down  to  the  time  of  the  decision  may  be  found  in  Ontario  Power 
Co.  V.  Whattler  (1904) , 7 O.L.R.  198.  It  would  appear  that  by  The 
Partition  Act,  R.S.U.C.  1832,  ch.  35,  if  the  lands  sought  to  be 
partitioned  or  sold  were  in  two  or  more  districts,  the  Court  of 
King’s  Bench  was  to  have  exclusive  jurisdiction,  but  if  the  lands 
were  in  one  district  only,  the  proceedings  could  be  taken  either 
in  the  Court  of  King’s  Bench  or  in  the  District  Court  of  the 
district  wherein  the  lands  were  situated.  Subsequent  statutes 
extended  to  the  Court  of  Chancery  and  the  Court  of  Common 
Pleas  concurrent  jurisdiction  with  the  Court  of  King’s  Bench. 
After  the  passing  of  The  Judicature  Act  the  jurisdiction  formerly 
belonging  to  the  Court  of  King’s  Bench,  the  Court  of  Chancery 
and  the  Court  of  Common  Pleas  was  vested  in  the  High  Court 
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with  jurisdiction  still  remaining  in  the  County  Courts  where  the 
lands  were  in  one  county  only.  By  1913,  3-4  Geo.  V,  ch.  23  (Ont.), 
the  Court  having  jurisdiction  in  partition  and  sale  was  defined  as 
the  High  Court  Division  of  the  Supreme  Court,  and  R.S.O.  1897, 
ch.  123,  which  had  continued  limited  jurisdiction  to  the  County 
Courts,  was  repealed.  So  that  in  1913  the  jurisdiction  of  the 
County  Courts  ceased  to  exist  unless  effect  can  be  given  to  Mr. 
Levinter’s  argument  that  jurisdiction  is  still  preserved  by  virtue 
of  sec.  19(1)  (i)  of  The  County  Courts  Act,  R.S.O.  1937,  ch.  103, 
“all  other  actions  for  equitable  relief  where  the  subject  matter 
involved  does  not  exceed  in  value  or  amount  $500”. 

In  the  County  Courts  Act,  R.S.O.  1897,  ch.  55,  sec.  23(13)  it 
was  provided  that  claims  for  equitable  relief  where  the  subject 
matter  involved  does  not  exceed  $200.00  may  be  brought  in  the 
County  Court.  This  section  was  repealed  and  the  present  juris- 
diction given  by  9 Edw.  VII,  ch.  28,  sec.  21,  in  1909.  It  may  be 
noted  then  that  in  1897  the  County  Courts  had  specific  jurisdic- 
tion under  The  Partition  Act,  R.S.O.  1897,  ch.  123,  sec.  6,  in  cases 
where  the  lands  sought  to  be  partitioned  or  sold  were  in  one 
county  only,  and  had  at  the  same  time  by  The  County  Courts  Act, 
R.S.O.  1897,  ch.  55,  sec.  23(13),  jurisdiction  in  cases  where 
equitable  relief  was  sought  and  the  subject  matter  involved  did 
not  exceed  $200.00.  The  one  was  necessarily  exclusive  of  the 
other.  Consequently,  when  jurisdiction  of  the  County  Court  was 
taken  away  by  the  statute  of  1913  in  partition  or  sale  of  lands, 
that  ended  the  matter  as  far  as  the  County  Court  was  concerned. 
The  County  Courts  Act  never  did  give  jurisdiction  in  partition  and 
sale,  and  the  present  sec.  19(1)  (i)  has  no  such  effect. 

Mr.  Levinter  also  contends  that,  even  if  the  County  Court 
Judge  had  no  jurisdiction,  the  parties  by  going  on,  in  effect, 
constituted  him  an  arbitrator,  and  there  can  be  no  appeal.  That 
proposition  can  only  obtain  when  parties  with  knowledge  of  the 
lack  of  jurisdiction  assent  to  the  Judge  hearing  and  determining 
the  matter  virtually  as  an  arbitrator.  See  Dominion  Canners 
Ltd,  v.  Costanza,  [1923]  S.C.R.  46,  at  pp.  66  and  67.  This  was 
not  the  case  here.  The  plaintiff  mistakenly  invoked  the  juris- 
diction, and  the  defendant  in  no  way  challenged  it  until  this 
appeal.  There  was  no  consent  to  the  matter  being  determined 
by  the  learned  County  Court  Judge  with  knowledge  that  he  had 
no  jurisdiction.  In  fact  the  plaintiff  still  argues  here  that  there 
was  jurisdiction. 
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This  being  the  case,  the  appeal  must  be  allowed  as  far  as  that 
part  of  the  judgment  is  concerned  which  purports  to  partition 
the  lands.  Otherwise  the  judgment  stands.  The  appellant  being 
as  much  responsible  for  the  difficulty  which  has  arisen  as  the 
plaintiff,  there  should  be  no  costs  of  the  appeal.  The  plaintiff 
may  now  apply  for  partition  in  the  usual  way. 

Appeal  allowed  without  costs. 


[COURT  OF  APPEAL.] 

Re  Kemp. 

Wills — Income  Tax — Direction  in  will  that  all  income  taxes  payable  by 
beneficiary  in  respect  of  certain  provisions  for  beneficiary  contained 
in  will  be  paid  by  trustees  out  of  estate — Residue  of  estate  required 
to  bear  such  proportion  of  total  tax  payable  by  beneficiary  as  the 
portion  of  income  in  respect  of  which  the  beneficiary  is  entitled 
to  be  relieved  bears  to  the  total  income  subject  to  the  tax. 

The  testator,  by  clause  3 of  his  will,  directed  his  trustees,  during  the 
lifetime  of  his  wife,  to  keep  up  his  residence  property,  known  as 
Castle  Frank,  in  a suitable  condition  for  her  use  as  a residence  and 
that  all  taxes,  insurance  premiums,  repairs,  etc.,  be  paid  by  the 
trustees  and  that  his  wife  be  permitted  to  occupy  Castle  Frank  as 
her  home  and  residence  free  of  rent.  The  testator  also  directed  his 
trustees  to  pay  to  his  wife  the  sum  of  $2,250.00  each  month  in  advance 
to  cover  the  cost  of  the  maintenance  and  management  of  Castle 
Frank. 

By  clause  4 the  testator  directed  that  “all  income  taxes  which  may  be 
payable  in  respect  of  the  said  above  provisions  for  my  wife  shall 
be  paid  out  of  my  estate  by  my  trustees.” 

The  testator’s  widow,  in  addition  to  the  benefits  conferred  by  clause  3, 
is  in  receipt  of  other  substantial  income  from  the  estate  of  the  testator 
and  she  also  has  an  independent  income  of  her  own  from  other 
sources. 

Held  by  the  Court  of  Appeal,  reversing  the  order  of  McTague  J.,  re- 
ported in  [1939]  O.R.  59,  as  follows: 

1.  By  virtue  of  clause  4 the  residue  of  the  testator’s  estate  is  required 
to  bear  only  such  proportion  of  the  total  income  tax  payable  by  the 
widow  in  respect  of  income  as  the  portion  of  income  in  respect  of 
which  the  widow  is  entitled  to  be  relieved  bears  to  her  total  income 
subject  to  the  tax.  The  widow  is  not  entitled  to  require  the  residue 
to  bear  all  income  tax  levied  against  her  in  excess  of  the  income 
tax  which  would  have  been  levied  against  her  if  she  were  in  receipt 
of  no  income  under  clause  3:  Re  Bowring;  Wimble  v.  Bowring,  34 
T.L.R.  575,  [1918]  W.N.  265;  Re  Doxat,  [1920]  W.N.  262;  Re  Pettit; 
Le  Fevre  v.  Pettit,  [1922]  2 Ch.  765;  Re  Hulton;  Hulton  v.  Midland 
Bank,  [1931]  1 Ch.  77;  Read  v.  Sayles  (1927),  51  A.L.R.  451,  considered 
and  applied. 

2.  By  clause  4 of  the  will  the  trustees  are  not  obligated  to  pay  the 
further  tax  on  the  income  tax  paid  for  the  widow  by  the  trustees 
under  clause  4 in  relief  of  the  widow  which  is,  for  the  purposes  of 
The  Income  War  Tax  Act,  R.S.C.  1927,  ch.  97,  additional  income 
received  by  her  for  which  she  is  taxable. 

An  appeal  by  adult  residuary  beneficiaries  from  the  order  of 
McTague  J.,  reported  in  [1939]  O.R.  59,  made  on  an  application 
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by  the  executors  of  the  estate  of  Sir  Albert  Edward  Kemp,  de-  ] 
ceased,  for  the  advice  of  the  Court  as  to  the  proper  interpreta-  I 
tion  of  the  will  of  the  deceased.  1 

March  17th,  1939.  The  appeal  was  heard  by  Robertson 
C.J.O.,  Middleton^  Fisher^  Henderson  and  Gillanders  JJ.A. 

H.  C.  F.  Mockridge,  for  the  adult  residuary  beneficiaries,  ap- 
pellants, discussed  the  general  scheme  of  the  will  and  pointed  out 
that  under  clause  3 Lady  Kemp  is  receiving  a monthly  allow- 
ance of  $2,250.00  to  be  used  for  the  upkeep  of  Castle  Frank  and, 
in  addition  to  this  and  other  benefits  under  this  will,  she  pos- 
sesses a large  independent  income.  By  clause  4 the  trustees 
were  directed  to  pay  out  of  the  residue  all  income  tax  which 
might  be  payable  in  respect  of  this  allowance  to  his  wife.  Coun- 
sel for  the  appellants  submitted  that,  as  income  tax  increases  on 
a sliding  scale,  there  are  three  possible  methods  of  proportioning 
the  payment  of  income  tax  in  respect  to  this  allowance.  This 
determination  must  be  decided,  if  possible,  on  the  basis  of  what 
was  the  intention  of  the  testator. 

The  first  method  is  to  compute  the  tax  upon  Lady  Kemp’s 
income  from  all  sources  and  subtract  therefrom  the  tax  which 
would  be  payable  if  she  received  no  allowance  under  Sir  Albert  E. 
Kemp’s  will  and  consider  the  balance  as  the  amount  of  tax  pay- 
able by  the  trustees,  thus  treating  the  allowance  as  the  “top 
slice”  of  her  income.  This  method  is  only  to  be  adopted  where 
the  testator  clearly  expresses  an  intention  that  this  heavy  burden 
should  be  cast  on  the  residuary  estate  and  that  the  gift  should  be 
received  completely  intact.  This  method  was  adopted  by  the 
learned  Judge  below  because  he  found  such  an  intention  in  the 
will  in  that  Lady  Kemp  was  to  receive  the  allowance  completely 
clear  if  she  undertook  the  obligation  of  keeping  up  Castle  Frank. 
The  learned  Judge  was  wrong  in  finding  such  an  intention  of 
which  there  was  no  evidence.  The  upkeep  of  Castle  Frank  was 
a privilege  not  an  obligation. 

The  second  method,  which  the  appellants  submit  should  be 
the  one  adopted,  is  to  compute  the  tax  which  would  be  imposed  on 
Lady  Kemp’s  income  if  she  received  no  income  except  the  allow- 
ance in  question  and  consider  the  tax  on  this  amount  as  the 
amount  payable  by  the  trustees  out  of  the  residuary  estate. 
This  is  known  as  “bottom  slice”  method,  and  it  avoids  casting 
an  unfair  burden  on  the  residue.  This  method  was  adopted  in  the 
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case  of  Baird's  Trustees  v.  Baird,  [1933]  Scots  L.T.  397,  which  is 
quite  similar  to  this  case  in  that  in  the  words  of  bequest  there 
was  not  a gift  free  of  income  tax  but  the  relief  from  the  income 
tax  was  given  by  a subsequent  clause. 

In  the  alternative  the  appellants  submit  that  the  third  or 
“equitable”  method  be  adopted  as  was  done  in  In  re  Bowring; 
Wimble  v.  Bowring  (1918),  34  T.L.R.  575,  [1918]  W.N.  265, 
and  the  line  of  cases  which  followed  it.  By  this  method  the  tax 
is  computed  on  Lady  Kemp’s  income  from  all  sources,  and  the 
payment  thereof  is  apportioned  rateably.  This  is  a logical 
method  to  adopt  as  the  increase  in  tax  is  due  to  the  combination 
of  the  two  sources  of  income  and  it  is  only  fair  that  each  source 
should  share  part  of  the  burden:  Re  Doxat,  [1920]  W.N.  262; 
Wordie's  Trustees  v.  W or  die  (1921),  59  Scots  L.R.  39;  Re  Pettit; 
Le  Fevre  v.  Pettit,  [1922]  2 Ch.  765;  In  re  Bowen;  Paddock  v. 
Bowen,  [1925]  W.N.  206;  In  re  Crawshay,  [1915]  W.N.  412;  In 
re  Reckitt,  [1932]  2 Ch.  144;  Michelham's  Trustees  v.  Commis- 
sioners of  Inland  Revenue  (1931),  144  L.T.  163;  In  re  Lord 
Armaghdale  (1928),  44  T.L.R.  239;  Re  Hulton;  Hulton  v.  Mid- 
land Bank,  [1931]  1 Ch.  77;  Richmond  v.  Richmond,  [1935]  S.C. 
585;  Read  v.  Sayles  (1927) , 51  A.L.R.  451. 

The  second  question  in  appeal  is  the  decision  of  the  learned 
trial  Judge  that  the  amount  payable  by  the  trustees  in  relief  of 
Lady  Kemp  as  to  income  tax  on  the  allowance  under  clause  3, 
which  must  itself  be  considered  as  part  of  her  income,  shall  also 
be  freed  of  income  tax  by  the  trustees  out  of  the  residuary 
estate.  The  appellants  contend  that  it  is  unreasonable  to  impose 
such  an  obligation  on  the  trustees  and  that  there  is  nothing  in 
clause  4 of  the  will  to  justify  such  a course.  Counsel  relied  on 
the  reasoning  in  Read  v.  Sayles,  supra. 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  the  infant  residuary 
beneficiaries,  supported  the  appeal  and  adopted  the  argument  and 
cases  cited  by  counsel  for  the  adult  residuary  beneficiaries.  If 
the  testator  had  intended  what  the  respondents  contend  for  and 
what  McTague  J.  has  held,  he  would  have  specifically  said  so 
in  a separate  clause  in  his  will. 

D.  M.  Fleming,  for  the  executors,  referred  to  the  relevant 
clauses  in  the  will  and  to  the  three  possible  methods  of  allocat- 
ing the  payment  of  the  tax  between  the  trustees  and  Lady  Kemp 
as  set  out  in  the  judgment  of  the  Rhode  Island  Court  of  Appeal 
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in  Read  v.  Saijles  (1927),  51  A.L.R.  451,  136  Atl.  Rep.  440. 
Counsel  also  referred  to  In  re  Lord  Armaghdale  (1928) , 44  T.L.R.  ' 
239  as  an  example  of  a case  where  the  testator  specifically  i 
directed  that  there  should  be  no  apportionment  of  the  tax. 

G.  B.  Balfour,  K.C.,  and  8.  E.  Fennell,  for  Lady  Kemp,  the  ' 
respondent,  contended  that  the  judgment  of  McTague  J.  should  be  i 
upheld.  It  is  clear  that  Sir  Albert  E.  Kemp  was  anxious  that  his  , 
wife  could  maintain  Castle  Frank  and  that  no  added  burden  ! 
should  be  cast  on  her  for  so  doing.  This  is  not  a simple  annuity 
but  a benefit  coupled  with  an  obligation.  The  sum  of  $2,250.00  i 
is  really  not  an  allowance  to  Lady  Kemp  but  actually  is  a sum 
to  be  expended  by  the  trustees  for  the  maintenance  of  Castle  ' 
Frank. 

As  to  the  proportionate  method  of  allocating  the  payment  of  > 
tax  the  American  case  of  Read  v.  Sayles,  supra,  indicates  that 
this  method  is  the  general  rule  in  the  absence  of  an  expression 
of  the  testator’s  intention  as  to  this  point.  In  this  case  the  testa- 
tor has  clearly  shown  his  desire  that  no  added  expense  whatso- 
ever should  fall  on  Lady  Kemp  by  reason  of  her  maintaining  ; 
Castle  Frank. 

H.  C.  F.  Mockridge,  in  reply,  argued  that  the  sum  of  $2,250.00 

given  to  Lady  Kemp  by  clause  3(f)  of  the  will  was  an  allowance,  ; 
not  a mere  expenditure  by  the  trustees  as  contended  by  the  re-  ■ 
spondent.  Lady  Kemp  was  given  the  alternative  of  keeping 
up  Castle  Frank  or  relinquishing  it  and  receiving  a straight  allow- 
ance. There  is  nothing  in  the  will  about  the  testator  “desiring  ; 
to  maintain  an  historic  old  residence”.  I 

Cur  adv.  vult.  j 

March  26th,  1939.  Robertson  C.J.O.: — Appeal  from  order 
of  McTague  J.  of  14th  December,  1938,  on  an  originating  motion  ' 
for  order  construing  and  interpreting  certain  parts  of  the  v^lll 
of  the  late  Sir  Albert  Edward  Kemp. 

The  questions  arise  in  relation  to  clause  4 of  the  will. 

The  testator,  by  clause  3 of  his  will,  had  provided  that  his  i 
trustees,  during  the  lifetime  of  his  wife,  so  long  as  she  remained 
his  widow,  and  so  long  as  she  desired  to  make  use  of  the  same  r 
as  a residence,  should  keep  up  his  residence  property,  known  as  '! 
Castle  Frank,  in  a suitable  condition  for  that  purpose,  and  that  ! 
all  costs  and  charges  for  the  payment  of  taxes,  insurance,  repairs,  ■ 
renewal  and  other  like  expenditures  for  the  proper  structural  I 
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upkeep  of  the  houses  and  buildings  should  be  paid  by  his  trustees, 
and  he  directed  that  they  should  allow  his  wife,  during  her  life- 
time so  long  as  she  remained  his  widow,  to  occupy  Castle 
Frank  as  her  home  and  residence  free  of  rent. 

Clause  3 further  provided  that  while  his  wife  should  occupy 
Castle  Frank  as  her  home  and  residence,  his  trustees  should 
bear  the  expense  of  the  maintenance  and  management  thereof, 
and  to  cover  such  cost,  the  testator  directed  his  trustees  to  pay 
to  his  wife  $2,250.00  each  month  in  advance,  so  long  as  she  con- 
tinued to  reside  in  Castle  Frank  and  to  use  it  as  her  home. 

He  further  provided  in  the  same  clause  that  if  his  wife  ceased 
to  occupy  Castle  Frank  as  her  home,  his  trustees  should  raise 
out  of  his  general  estate  the  sum  of  $75,000.00  to  enable  her, 
if  she  so  desired,  to  purchase  or  build  or  otherwise  provide  a 
suitable  home  for  herself.  He  declared  that  this  sum  of  $75,- 
000.00  was  intended  to  be  an  absolute  gift  to  his  wife,  and  that 
she  should  not  be  obliged,  unless  she  wished  to  do  so,  to  expend 
that  sum  or  any  part  of  it  in  purchasing,  building  or  otherwise 
acquiring  a residence,  and  he  made  the  further  provision  that 
upon  his  wife  ceasing  to  occupy  Castle  Frank  as  her  residence, 
the  monthly  allowance  of  $2,250.00  for  the  upkeep  thereof  should 
cease,  and  he  gave  her  in  lieu  thereof  a monthly  allowance  of 
$2,000.00  while  she  remained  his  widow. 

Clause  4,  under  which  the  questions  now  to  be  considered 
arise,  is  as  follows : 

“4.  I direct  that  the  above  provisions  in  favour  of  my  wife 
shall  be  a first  charge  upon  my  estate,  and  shall  be  provided  for 
and  paid  by  my  trustees  in  priority  to  any  other  legacies  payable 
under  my  said  will,  and  I further  direct  that  any  succession 
duties,  and  all  income  taxes  which  may  be  payable  in  respect  of 
the  said  above  provisions  for  my  wife  shall  be  paid  out  of  my 
estate  by  my  trustees.” 

Under  later  provisions  of  the  will  Lady  Kemp  is  in  receipt 
of  other  substantial  income  from  the  estate.  She  had  also  in  the 
lifetime  of  the  testator,  and  continues  to  have,  an  independent 
income  of  her  own  from  other  sources. 

For  the  purposes  of  The  Income  War  Tax  Act,  R.S.C.  1927, 
ch.  97,  the  net  income  upon  which  the  tax  is  computed  is  ascer- 
tained at  one  total  sum,  notwithstanding  that  it  may  be  derived 
from  various  sources.  The  income  tax  payable  is  arrived  at  by 
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the  application  to  the  whole  net  income,  of  rates  which  increase 
on  a graduated  scale  as  the  amount  of  the  net  income  increases.  | 
One  effect,  therefore,  of  including  with  the  income  of  Lady  i 
Kemp  from  other  sources,  further  taxable  income  under  the  pro-  ! 
visions  of  clause  3 of  the  will,  is  to  increase  the  rate  at  which  the  ' 
higher  portion  of  her  income  is  taxed.  It  is  contended  on  her  ■ 
behalf  that  the  intention  of  clause  4 of  the  will  is  that  that  portion  ' 
of  her  taxable  income  which  is  derived  under  the  provisions  of 
clause  3 of  the  will  should  bear  the  highest  rate  of  taxation 
applicable  to  any  part  of  her  income,  and  she  claims  that  upon 
any  other  basis  she  is  not  entirely  relieved  from  the  payment 
of  income  tax  in  respect  of  the  provisions  of  clause  3. 

McTague  J.  has  given  effect  to  the  contention  made  on  behalf 
of  Lady  Kemp  and  has  directed  that  the  trustees  must  repay 
to  Lady  Kemp  all  income  tax  levied  against  her  in  excess  of  the 
income  tax  which  would  have  been  levied  against  her  if  she  were 
in  receipt  of  no  income  under  clause  3. 

Substantially  the  same  question  that  arises  here  has  fre- 
quently been  considered  in  England.  The  principle  that  appears 
to  be  well  settled  there  is  that  in  such  circumstances  the  residue 
of  the  estate  is  required  to  bear  only  such  proportion  of  the 
total  tax  payable  by  the  beneficiary  in  respect  of  income  as  the 
portion  of  income  in  respect  of  which  the  beneficiary  is  entitled 
to  be  relieved  bears  to  the  total  income  subject  to  the  tax. 

Reference  may  be  made  to  Re  Bowring;  Wimble  v.  Bowring, 
34  T.L.R.  575,  [1918]  W.N.  265;  In  re  Doxat,  [1920]  W.N.  262; 
Re  Pettit;  Le  Fevre  v.  Pettit,  [1922]  2 Ch.  765;  Re  Hulton; 
Hulton  v.  Midland  Bank,  [1931]  1 Ch.  77.  The  same  principle  has 
been  applied  in  an  American  case.  Read  v.  Sayles  (1927),  51 
A.L.R.  451. 

The  principle  of  these  decisions  is  recognized  by  McTague  J., 
and  he  says  he  would  have  no  trouble  in  applying  it  if  the  be- 
quest were  in  the  form  of  a simple  annuity.  He  considers,  how- 
ever, that  the  benefits  accruing  to  Lady  Kemp  under  clause  3 
are  subject  to  an  obligation  on  her  part  to  reside  in  and  keep 
up  Castle  Frank,  and  that  the  provisions  in  her  favour  are  not 
direct  benefits  to  her  personally,  but  benefits  coupled  with  the 
obligation  of  keeping  up  Castle  Frank.  He  held,  therefore,  that 
it  was  the  testator’s  intention  that  there  should  be  no  additional 
income  tax  burden  placed  upon  her  whatever,  and  made  an  order 
in  the  terms  already  stated. 


C.A. 


Re  Kemp, 


Robertson  C.J.O.  251 


With  respect,  I do  not  think  the  considerations  which  weighed 
with  the  learned  Judge  in  holding  that  the  principle  of  the 
English  cases  referred  to,  does  not  apply,  are  relevant.  The 
fact  that  Lady  Kemp  may  have  obligations  imposed,  as  well  as 
benefits  conferred,  upon  her  by  clause  3 of  the  will  may  be  a 
very  good  argument  to  address  to  the  income  tax  authorities  in 
support  of  a claim  for  deduction  from  her  taxable  income,  but 
I am  unable  to  see  that  the  interpretation  of  clause  4 is  affected 
thereby.  It  is  to  be  observed  that  clause  4 applies  equally  whe- 
ther Lady  Kemp  elects  to  reside  at  Castle  Frank  or  elects  to 
accept  in  lieu  of  residing  there  $75,000.00  as  an  absolute  gift, 
and  a monthly  allowance  of  $2,000.00.  In  either  event  the  trus- 
tees are  to  pay  out  of  the  estate  whatever  income  taxes  may  be 
payable  in  respect  of  the  provisions  made  by  clause  3 in  favour 
of  Lady  Kemp.  What  has  to  be  determined  is  the  method  of 
arriving  at  the  income  taxes  payable  in  respect  of  these  provi- 
sions, when  the  tax  is  levied  in  one  sum  in  respect  of  all  her 
taxable  income. 

Re  Bowling;  Wimble  v.  Bowring,  34  T.L.R.  575,  [1918]  W.N. 
265,  is  the  earliest  of  the  cases  in  England  to  which  reference 
has  been  m.ade.  In  that  case  the  testator  gave  to  his  wife  during 
her  life  an  annuity  of  £4,000  free  of  debt  and  of  income  tax,  super- 
tax and  any  other  tax  or  impost  of  that  nature,  to  the  intent 
that  she  should  receive  the  sum  of  £4,000  net  per  annum.  Gener- 
ally, in  the  cases  in  England  somewhat  similar  language  directing 
payment  free  of  income  tax  or  without  deduction  for  income  tax 
is  to  be  found.  If  there  is  any  real  difference  in  meaning  between 
such  a direction  and  the  words  found  in  clause  4,  one  is  inclined 
to  think  that  the  former  might  more  reasonably  be  deemed  to 
express  an  intention  to  relieve  the  beneficiary  of  all  income  tax 
burden  consequent  upon  the  gift  of  additional  income.  The  prob- 
lem, both  in  England  and  here,  arises  from  the  fact  that  taxes 
are  assessed  and  levied  upon  the  total  net  income  of  the  tax- 
payer. As  a separate  levy  is  not  made  in  respect  of  the  several 
component  parts  of  the  taxable  income,  no  distinguishable  part 
of  Lady  Kemp’s  income  tax  is  computed  upon  her  income  under 
clause  3 of  the  will.  That  part  of  her  income  tax  which  is  com- 
puted at  the  highest  percentage  rate  is  no  more  payable  ex- 
clusively in  respect  of  her  income  derived  under  clause  3 of  the 
will  than  it  is  payable  exclusively  in  respect  of  the  income  from 
other  sources.  Having  regard  to  the  way  in  which  income  tax  is 
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assessed  and  levied,  it  would  seem  that  the  principle  adopted 
by  the  cases  in  England  to  which  reference  has  been  made,  that 
is,  to  take  a proportionate  part  of  every  dollar  of  the  tax  as 
payable  in  respect  of  each  particular  part  of  the  income,  is 
the  only  way  in  which  the  language  of  clause  4 can  be  applied. 
If  the  testator  had  intended  to  go  further  and  to  relieve  Lady 
Kemp,  not  only  from  income  tax  in  respect  of  the  provisions  of 
clause  3,  but  also  from  any  increase  in  her  income  tax  generally 
resulting  from  these  provisions,  it  would  have  been  a simple 
matter  to  say  so. 

The  second  question  arises  under  clause  4 of  the  will.  The 
income  tax  paid  by  the  trustees  under  clause  4 of  the  will,  in 
relief  of  Lady  Kemp,  is,  for  the  purposes  of  The  Income  War 
Tax  Act,  additional  income  received  by  her,  in  respect  of  which 
she  is  also  taxable.  Mr.  Justice  McTague  has  held  that  this 
further  tax  comes  within  clause  4 of  the  will  and  is  to  be  borne 
by  the  trustees.  I am  unable  to  see  anything  in  the  language 
of  clause  4 that  applies  to  such  a tax.  Clause  4 is  a separate 
provision  for  the  benefit  of  Lady  Kemp,  in  addition  to  clause  3 
and  not  as  part  of  it.  I think  it  is  impossible  to  read  the  words, 
“all  income  taxes  which  may  be  payable  in  respect  of  the  said 
above  provisions  for,  my  wife”  as  including  an  additional  benefit 
not  within  the  provisions  of  clause  3.  One  is  not  at  liberty  to 
speculate  whether  the  testator  had  fully  in  mind,  or,  on  the 
other  hand,  was  under  misapprehension  as  to  the  operation  of 
The  Income  War  Tax  Act.  All  that  the  Court  can  do  is  to  take 
the  language  of  the  testator  and  apply  it. 

I am,  therefore,  of  the  opinion  that  the  appeal  must  be  allowed 
and  the  order  varied  as  herein  indicated,  in  respect  of  the  two 
matters  argued  before  us. 

Costs  of  all  parties  of  the  appeal  may  well  be  paid  out  of  the 
estate,  the  costs  of  the  trustees  as  between  solicitor  and  client. 

Middleton,  Henderson  and  Gillanders  JJ.A.  agreed  with 
Robertson  C.J.O. 

Fisher  J.A.: — I confess  to  having  formed  during  and  at  the 
end  of  the  argument  of  this  appeal,  a strong  opinion  that  the 
reasoning  and  conclusion  of  my  brother  McTague  could  not  be 
disturbed,  but  after  a careful  re-reading  of  the  will  and  con- 
sideration of  the  cases,  particularly  In  re  Lord  Armaghdale 
(1928),  44  T.L.R.  239,  following  In  re  Bowring;  Wimble  v.  Bow- 
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ring  (1918),  34  T.L.R.  575,  [1918]  W.N.  265,  I have  reached  the 
conclusion,  with  some  doubt  but  not  sufficient  to  disagree  with 
the  reasoning  and  conclusions  of  my  Lord  the  Chief  Justice, 
that  the  appeal  should  be  allowed  with  costs  payable  out  of  the 
estate,  those  of  the  executors  as  between  solicitor  and  client. 

Appeal  allowed. 


[COURT  OF  APPEAL.] 

Sauriol  v*  Summers. 

Shell  Oil  Co.  of  Canada,  Third  Party. 

Negligence — Joint  tort-feasors — Contribution — Third  party  procedure — 
The  Negligence  Act,  R.S.O.  1937,  ch.  115 — Applicability  of  third 
party  procedure  under  Rule  165  to  claims  for  contribution  under 
The  Negligence  Act. 

This  action  arose  out  of  a collision  which  occurred  on  April  1st,  1937, 
between  three  motor  vehicles,  one  in  which  the  plaintiff  was  a pas- 
senger, another  owned  by  the  defendant,  and  a motor  truck  owned 
by  the  third  party. 

The  plaintiff  first  brought  action  in  the  Province  of  Quebec  against  the 
third  party  alone  and  this  claim  was  settled  and  a release  executed 
on  November  29th,  1938,  whereby  the  plaintiff  acknowledged  the  re- 
ceipt of  $8,000.00  in  full  settlement  of  all  his  claims  against  the  third 
party  but  reserved  his  rights  against  the  defendant  for  any  claim 
over  and  above  the  said  sum  of  $8,000.00. 

On  March  29th,  1938,  the  plaintiff  issued  the  writ  in  the  present  action 
against  the  defendant  and  after  the  delivery  of  the  statement  of 
claim  the  defendant  issued  a third  party  notice  pursuant  to  Con- 
solidated Rule  165. 

By  an  order  of  Makins  J.,  reported  in  [1939]  O.R.  120,  the  third  party 
notice  was  stricken  out  on  the  ground,  inter  alia,  that  a claim  for 
relief  over  under  The  Negligence  Act,  R.S.O.  1937,  ch.  115,  can  not 
be  asserted  by  the  procedure  of  a third  party  notice. 

Held,  on  appeal  from  the  order  of  Makins  J.,  (Riddell  J.A.  dissenting), 
that  it  should  not  be  determined  on  a summary  application  before 
trial  whether  The  Negligence  Act  does  or  does  not  exclude  the  appli- 
cation of  Rule  165.  Therefore  the  appeal  was  allowed,  and  the 
action,  including  the  third  party  claim,  was  permitted  to  proceed 
to  trial  without  prejudice  to  the  right  of  the  parties  at  a later  stage 
in  the  action  to  raise  the  question  as  to  the  propriety  of  the  use  of 
a third  party  notice  under  Rule  165. 

An  appeal  by  the  defendant,  pursuant  to  leave  granted  by 
Rose  C.J.H.C.,  from  an  order  of  Makins  J.,  reported  in  [1939] 
O.R.  120,  striking  out  a third  party  notice  issued  by  the  defen- 
dant against  Shell  Oil  Company  of  Canada. 

March  7th,  1939.  The  appeal  was  heard  by  Riddell,  Hender- 
son and  Gill.^nders  JJ.A. 

F.  J.  Hughes,  K.C.,  for  Summers,  the  defendant,  appellant. 

T.  N.  Phelan,  K.C.,  and  J.  D.  Watt,  for  Shell  Oil  Company  of 
Canada,  the  third  party,  respondent. 
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March  22nd,  1939.  Gillanders  J.A.: — This  is  an  appeal  by 
leave  of  the  Honourable  the  Chief  Justice  of  the  High  Court  from 
the  order  of  the  Honourable  Mr.  Justice  Makins  striking  out  a 
third  party  notice  issued  by  the  defendant  against  the  third  party 
herein. 

The  action  arises  out  of  a motor  car  accident  which  occurred 
on  April  1st,  1937.  Three  motor  vehicles  were  involved,  the  one 
in  which  the  plaintiff  was  a passenger,  one  owned  by  the  defen- 
dant, and  a motor  truck  owned  by  the  third  party. 

The  plaintiff  first  brought  action  in  the  Province  of  Quebec 
against  the  third  party  alone,  and  it  is  said  this  claim  was 
settled  and  a release  executed  on  November  29th,  1938,  whereby 
the  present  plaintiff  acknowledged  the  receipt  of  $8,000.00  in  full 
settlement  of  all  his  claims  against  the  third  party,  but  reserved 
his  rights  against  this  defendant  for  any  claim  over  and  above 
the  said  sum  of  $8,000.00. 

On  the  hearing  of  the  appeal  the  alleged  release  was  not  ad- 
mitted by  counsel  for  the  third  party  who  contended  there  was 
no  proof  before  this  Court  that  a binding  settlement  had  been 
made  between  the  plaintiff  and  the  third  party.  If  there  is  any 
question  about  this  it  should  not  be  determined  on  this  applica- 
tion. 

On  March  29th,  1938,  two  days  before  the  one-year  limita- 
tion for  bringing  such  an  action,  as  provided  in  The  Highway 
Traffic  Act,  R.S.O.  1937,  ch.  288,  sec.  60,  would  expire,  he  issued 
a writ  in  the  present  action  in  our  Courts.  The  statement  of 
claim  was  served  on  September  12th,  1938,  and  the  third  party 
notice  in  question  was  issued  on  September  20th,  1938,  in  pursu- 
ance of  Rule  165.  The  defendant  moved  for  directions  before 
the  Master,  and  the  third  party  moved  to  strike  out  the  third 
party  notice.  The  learned  Master  made  an  order  validating  the 
third  party  notice  and  from  this  order  the  third  party  appealed. 
Mr.  Justice  Makins  made  an  order  striking  out  the  notice  and, 
as  has  been  said,  by  leave  of  the  Chief  Justice  of  the  High  Court, 
the  defendant  appeals. 

The  defendant  seeks,  if  he  is  held  liable  to  the  plaintiff,  to 
obtain  a contribution  from  the  third  party  to  the  extent  to  which 
the  third  party  may  be  found  to  be  at  fault  or  negligent  in  respect 
of  the  accident.  This  claim  is  based  on  the  provisions  of  The 
Negligence  Act,  R.S.O.  1937,  ch.  115,  sec.  2(1). 
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As  pointed  out  by  my  Lord  Mr.  Justice  Riddell  in  his  judg- 
ment, the  right  to  contribution  given  in  the  section  is  a statutory 
right  created  by  the  Act  which  was  not  available  at  common 
law.  This  Act  provides  (sec.  5)  that:  “Whenever  it  appears 
that  any  person  not  already  a party  to  an  action  is  or  may  be 
wholly  or  partly  responsible  for  the  damages  claimed,  such 
person  may  be  added  as  a party  defendant  upon  such  terms  as 
may  be  deemed  just”.  This  course  was  not  open  to  the  defendant 
in  this  case  by  reason  of  the  fact  that  the  period  of  limitation  had 
expired  before  he  had  an  opportunity  of  making  such  applica- 
tion, and  he  relies  on  the  provisions  of  Rule  165(1)  which  pro- 
vides in  effect  that  where  a defendant  claims  to  be  entitled  to  a 
contribution  against  any  person  not  a party  to  the  action  he  may 
issue  a third  party  notice. 

To  my  mind  the  question  raised  is  one  of  some  difficulty  and 
is  not  entirely  free  from  doubt.  If  the  plaintiff  has  settled  with 
the  third  party  and  taken  a complete  release,  he  has,  from  the 
date  of  such  release,  no  further  claim  against  the  third  party, 
and  the  third  party  could  not  be  found  liable  to  the  plaintiff. 
On  the  other  hand,  if  the  defendant  had  in  law  a right  to  claim 
contribution  in  respect  of  any  damages  for  which  he  might  be 
found  liable,  it  is  forcibly  argued  that  nothing  done  between  the 
plaintiff  and  the  third  party  to  which  he  was  not  privy  should 
deprive  him  of  such  right. 

The  provisions  of  Rule  165  are  broad  and  it  has  been  said 
that  these  rules  relating  to  third  party  procedure  should  be 
given  a liberal  construction:  Swale  v.  Canadian  Pacific  R.W.  Co. 
(1912),  25  O.L.R.  492.  In  the  above  case  at  p.  505,  dealing  with 
an  application  to  set  aside  a third  party  notice,  Middleton  J.  says : 

“I  adhere  to  what  I said  in  Pettigrew  v.  Grand  Trunk  R.W.  Co. 
(1910),  22  O.L.R.  23,  as  to  the  way  in  which  applications  to  set 
aside  third  party  notices  should  be  dealt  with.  The  real  question 
should  be  left  to  the  trial;  and  such  applications  should  form 
no  exception  to  the  general  rule  that  the  rights  of  the  parties 
should  not  be  disposed  of  on  summary  applications.” 

In  Pettigrew  v.  Grand  Trunk  R.W.  Co.,  referred  to  above,  he 
says,  at  p.  25 : 

“The  rights  of  the  parties  are  not  to  be  finally  determined  on 
the  interlocutory  motion  for  directions,  except  in  the  plainest 
cases,  and  it  is  enough  that  the  plaintiff  has  made  a claim  against 
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the  defendants  in  respect  of  which  there  is  a piimd  facie  right 
to  relief  over.” 

With  that  in  mind  therefore  we  turn  to  the  claim  for  con- 
tribution. Under  The  Negligence  Act,  R.S.O.  1937,  ch.  115,  sec. 
2(1),  “where  two  or  more  persons  are  found  at  fault  or  negli- 
gent”, they  shall  be  jointly  and  severally  liable  to  the  person  in- 
jured. If  the  injured  person  has  accepted  settlement  and  given 
a complete  release  to  one  of  them,  it  is  obvious  that  from  the 
time  of  such  settlement  that  person  could  not  be  liable.  In 
addition  to  stating  the  right  of  the  injured  party  against  the 
wrong-doer,  which  is  a statement  of  his  common  law  right,  the 
section  proceeds  to  state  the  rights  of  the  tort-feasors  as  between 
themselves  by  providing,  “but  as  between  themselves,  in  the 
absence  of  any  contract  express  or  implied,  each  shall  be  liable 
to  make  contribution  and  indemnify  each  other  in  the  degree 
in  which  they  are  respectively  found  to  be  at  fault  or  negligent.” 

The  Negligence  Act  as  originally  enacted,  1930,  20  Geo.  V, 
ch.  27,  by  sec.  3 provided  in  effect  that  where  two  or  more  per- 
sons “are  found  liable”  they  are  jointly  and  severally  liable  to 
the  injured  person,  but  as  between  themselves  have  the  right  of 
contribution  above  mentioned. 

In  1935  by  25  Geo.  V,  ch.  46,  sec.  2,  the  Act  was  amended  by 
striking  out  the  words  (among  others)  “are  found  liable”,  and 
in  inserting  in  lieu  thereof  (after  excepting  certain  cases)  “are 
found  at  fault  or  negligent”. 

It  would  therefore  seem  that  the  right  of  contribution  before 
the  amendment  was  based  on  both  persons  being  liable,  but  is 
now  based  on  fault  or  negligence  as  distinguished  from  liability. 

In  the  case  of  Cameron  v.  Murray,  [1931]  O.R.  83,  under 
different  circumstances,  there  is  the  dictum  of  Sedgewick  J.,  at 
p.  85: 

“I  cannot  see  how  third  party  relief  can  be  given  here.  The 
Act  (The  Negligence  Act,  1930)  does  not  seem  to  provide  gener- 
ally for  contribution  between  joint  tort-feasors,  but  only  between 
tort-feasors  who  are  parties  to  an  action.  It  seems  to  me  that 
the  Act  contemplates  the  giving  of  relief  only  between  parties 
to  an  action.  ‘Defendant’  does  not  ordinarily  include  a third 
party,  and  the  Act  does  not  include  a third  party  in  its  definition 
of  ‘defendant’.”  The  question  of  the  validity  of  the  third  party 
notice  was,  however,  in  this  case  left  open  for  argument. 
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In  Mara  v.  Hartley,  [1931]  O.R.  69,  under  somewhat  different 
circumstances  and  when  the  wording  of  the  Act  was  somewhat 
different  from  that  at  present,  Middleton  J.A.,  at  p.  73,  while 
indicating  that  “Rule  165  deals  with  the  procedure  to  be  fol- 
lowed where  a claim  is  against  any  person  not  a party  to  the 
action”  provides  that  the  disposition  of  the  matter  is  to  be 
without  prejudice  to  any  application  the  defendant  may  make 
for  leave  to  proceed  by  appropriate  third  party  procedure. 

In  Wilson  v.  Hamilton  Hydro-Electric  Commission  (1931), 
40  O.W.N.  545,  Logie  J.  struck  out  a third  party  notice  in  a 
claim  under  The  Fatal  Accidents  Act,  R.S.O.  1927,  ch.  183, 
where  the  plaintiff  was  a dependant  under  The  Workmen’s  Com- 
pensation Act,  R.S.O.  1927,  ch.  179,  and  the  third  party  was  an 
employer.  The  learned  Judge  says  in  part,  at  p.  546: 

“In  the  case  at  bar  the  propriety  arises  of  joining  a third  party 
whose  negligence  is  alleged  to  have  contributed  to  the  accident. 
By  the  third  party  notice  in  issue  the  defendant  is  taking  an 
indirect  way  of  suing  an  employer  whom  the  Workmen’s  Com- 
pensation Act  says  cannot  be  sued.  That  Act  does  not  mention 
third  parties  but  the  intent  must  be  looked  at  and  the  con- 
struction which  gives  effect  thereto  ought  to  prevail  against  a 
construction  which  runs  counter  to  the  principle  and  spirit  of  it: 
McBratney  v.  McBratney  (1919),  59  S.C.R.  550. 

“No  judgment  could  be  given  in  favour  of  the  plaintiff  against 
the  third  party.  But  if  the  third  party  is  compelled  to  pay  all  or 
part  of  a judgment  against  the  defendants,  it  is  in  effect  a judg- 
ment against  the  third  party.  What  cannot  be  done  directly 
should  not  be  allowed  to  be  done  indirectly.” 

It  should  be  borne  in  mind  that  in  this  case  in  view  of  the 
provisions  of  The  Workmen’s  Compensation  Act  there  never 
could  have  been  any  liability  by  the  third  party  to  the  plaintiff, 
while  in  the  case  at  bar  the  plaintiff  could  have  brought  action 
against  both  the  defendant  and  the  third  party  and  it  is  possible 
both  might  have  been  found  jointly  and  severally  liable. 

It  seems  to  me  very  doubtful  from  a reading  of  The  Negli- 
gence Act,  R.S.O.  1937,  ch.  115,  whether  or  not  it  contemplates 
third  party  procedure  and  there  is  considerable  force  in  the 
argument  that  in  addition  to  creating  the  right  to  contribution,  it 
sets  up  in  the  Act  the  machinery  by  which  it  may  be  attained. 
A reading  of  sec.  2(1)  with  secs.  3 and  4 would  seem  to  indicate 
the  rights  are  between  parties  to  the  action  and  this  is  some- 
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what  strengthened  by  sec.  2(2)  (3),  which  provides  for  the  cases 
of  a passenger  or  a spouse  of  the  negligent  person  and  for  the 
determination  of  the  degree  of  fault  or  negligence  in  those  par- 
ticular cases,  although  the  owner  or  driver  in  the  one  case  and 
the  spouse  in  the  other  case  “is  not  a party  to  the  action.” 

Rule  165,  however,  is  specific  and  I do  not  think  it  should 
be  determined  on  a summary  application  under  these  circum- 
stances that  the  statute  does  or  does  not  exclude  the  application 
of  the  Rule.  I think,  however,  that  the  third  party  should  have 
the  right  reserved  to  it  to  have  this  question  pronounced  upon  at 
the  trial. 

It  is  argued  that  in  any  event  the  institution  of  the  third  party 
proceedings  is  barred  by  the  limitation  contained  in  sec.  60  of 
The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  which  limits  the 
time  for  bringing  an  action  for  the  recovery  of  damages  occa- 
sioned by  a motor  vehicle  to  twelve  months  from  the  time  the 
damages  were  sustained.  The  third  party  notice  here  was 
issued  more  than  twelve  months  after  the  damages  were  sus- 
tained, but  it  is  argued  this  defect  is  now  cured  by  1938,  2 Geo.  VI, 
ch.  17,  sec.  12,  which  repealed  subsec.  3 of  sec.  60  of  The  Highway 
Traffic  Act  and  substituted  the  following: 

“(3)  Notwithstanding  the  provisions  of  subsections  1 and  2 
when  an  action  is  brought  within  the  time  limited  by  this  Act  for 
the  recovery  of  damages  occasioned  by  a motor  vehicle  and  a 
counterclaim  is  made  or  third  party  proceedings  are  instituted  by 
a defendant  in  respect  of  damages  occasioned  in  the  same  acci- 
dent, the  lapse  of  time  herein  limited  shall  be  no  bar  to  such 
counterclaim  or  third  party  proceedings.” 

The  subsection  formerly  protected  a counterclaim  by  a defen- 
dant from  being  barred  under  the  circumstances,  and  by  this 
amendment  the  same  protection  is  extended  to  third  party  pro- 
ceedings. This  amendment  became  law  before  the  third  party 
notice  in  question  was  issued,  and  on  the  reasoning  of  Grant  J. 
in  Carlino  v.  Zimblarte  (1927),  60  O.L.R.  269,  I think  the  third 
party  notice  is  not  barred  by  the  limitation  of  time. 

I appreciate  the  embarrassing  position  in  which  the  third 
party  may  be  placed  by  these  proceedings,  and  that  under  the 
directions  given  it  may  be  given  the  right  to  defend  and  deem  it 
advisable  to  defend  the  plaintiff’s  action,  and  it  is  contended,  and 
no  doubt  will  be  contended,  might  be  called  upon  to  contribute 
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indirectly  to  the  plaintiff’s  damages,  after  settling  with  him  and 
obtaining  a release.  However,  those  are  difficulties  and  questions 
with  which  we  have  not  to  deal  now. 

On  the  one  hand  it  is  desirable  that  people  should  be  en- 
couraged rather  than  discouraged  to  settle  their  disputes.  The 
plaintiff,  however,  must  accept  not  only  the  advantages  but  the 
disadvantages,  if  there  are  any,  of  having  made  a settlement  with 
one  party  and  then  bringing  an  action  against  a second  party 
whose  rights  cannot  be  prejudiced  by  the  settlement  made.  If 
the  third  party  notice  is  allowed  to  stand,  all  questions  at  issue 
between  the  plaintiff,  the  defendant  and  the  third  party  can  be 
tried  and  determined  in  this  action.  It  is  true  the  plaintiff  can 
recover  no  judgment  against  the  third  party  in  this  action,  if  a 
settlement  has  been  made,  but  I think  the  order  for  directions 
should  provide,  in  addition  to  the  usual  terms  permitting  the 
third  party  to  defend,  to  have  production  and  discovery,  to  cross- 
examine  witnesses  and  call  witnesses,  that  the  Court  or  jury 
shall  determine  the  degree  of  negligence,  if  any,  of  the  plaintiff, 
the  defendant  and  the  third  party,  and  in  addition  should  deter- 
mine the  total  damages  suffered  by  the  plaintiff. 

The  Court  will  then  be  in  a position  to  make  a final  disposition 
of  all  issues. 

It  would,  I think,  be  improper  under  all  the  circumstances  to 
dispose  of  the  matter  at  this  stage  where  the  defendant  desires 
to  avail  himself  of  the  provisions  of  Rule  165,  and  in  the  words  of 
the  Rule  “claims  to  be  entitled  to  contribution  . . . against  any 
person  not  a party  to  the  action”. 

It  may  be  that  some  further  legislation  is  desirable  to  clear 
up  the  question  here  raised.  If  it  were  clear  that  the  plaintiff, 
upon  effecting  settlement  with  one  of  the  persons  contributing 
to  his  loss,  could  only  then  recover  from  the  other  or  others  that 
portion  of  his  loss  for  which  such  other  or  others  was  found  at 
fault,  without  any  right  of  contribution  from  the  person  who  had 
settled,  the  present  difficulty  would  not  arise. 

I would  therefore  allow  the  appeal.  The  costs  of  this  applica- 
tion here  and  below  should  be  in  the  cause,  to  be  disposed  of  by 
the  trial  Judge.  It  should,  however,  be  clear  that  this  is  wholly 
without  prejudice  to  the  right  of  the  parties  to  the  raising  of  the 
question  now  argued,  at  some  later  stage  in  the  action. 

Henderson  J.A.  agreed  with  Gillanders  J.A. 
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Riddell  J.A.  (dissenting) : — This  is  a somewhat  unusual  pro-  i 
ceeding  and  the  parties  concerned  think  it  of  great  importance.  j 
The  facts  are  that  in  April,  1937,  the  plaintiff  while  riding  in  ! 
the  motor  car  of  another  was  injured  by  a truck  of  the  third  ■ 
party,  driven  by  its  chauffeur;  this  truck  had  before  this  accident  1 
been  struck  by  an  automobile  of  the  defendant’s  driven  by  his  , 
brother. 

The  plaintiff  sued  the  third  party  in  Montreal  and  settled  for  j 
$8,000.00,  without  reference  to  the  defendant,  who  had  no  part  | 
in  the  action  or  the  settlement.  He  now  sues  the  defendant  in  | 
our  Courts,  without  reference  to  the  third  party;  the  defendant 
issued  a third  party  notice,  and  this  was  struck  out  by  Mr.  Justice  i 
Makins;  leave  to  appeal  was  obtained  from  the  Chief  Justice  of 
the  High  Court;  and  now  we  are  called  on  to  decide  the  matter.  ■ 
Of  course,  the  arrangement  between  the  plaintiff  and  the  third  ; 
party  in  the  Montreal  action  can  have  no  effect  upon  the  rights 
of  the  defendant;  he  claims  contribution  from  the  third  party  to 
the  extent  of  the  degree  of  fault  of  its  driver,  upon  the  ground 
that  it  is  responsible  for  the  negligence  of  its  driver. 

At  the  common  law,  where  the  tort  was  by  two  or  more  joint 
tort-feasors,  no  contribution  could  be  legally  claimed  for  con- 
tribution from  any  of  the  others  to  the  amount  one  of  them  was 
compelled  to  pay;  it  required  statutory  enactment  to  fix  any  such 
liability.  The  statute  we  are  to  look  at  is  The  Negligence  Act, 
R.S.0. 1937,  ch.  115,  sec.  2(1)  which  reads: 

“2. — (1)  Where  damages  have  been  caused  or  contributed 
to  by  the  fault  or  neglect  of  two  or  more  persons  the  court  shall 
determine  the  degree  in  which  each  of  such  persons  is  at  fault  or 
negligent,  and,  except  as  provided  by  subsections  2 and  3,  where 
two  or  more  persons  are  found  at  fault  or  negligent,  they  shall 
be  jointly  and  severally  liable  to  the  person  suffering  loss  or 
damage  for  such  fault  or  negligence,  but  as  between  themselves, 
in  the  absence  of  any  contract  express  or  implied,  each  shall 
be  liable  to  make  contribution  and  indemnify  each  other  in  the 
degree  in  which  they  are  respectively  found  to  be  at  fault  or 
negligent.” 

From  this  it  is  perfectly  plain  that  the  degree  in  which  each 
wrongdoer  is  at  fault  is  cast  upon  the  Court  and  the  Court 
only.  I do  not,  of  course,  suggest  that  the  Court  would  not 
approve  and  adopt  the  relative  degree  of  fault  agreed  upon  by 
the  parties,  but  it  would,  or  might,  give  a judgment  accordingly; 
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it  is  not  bound  to  determine  the  degree  in  any  particular  way; 
but  it  is  the  finding  of  the  Court  that  is  binding  according  to 
the  statute.  Then  the  statute  provides  that  where  “two  or  more 
persons  are  found  at  fault  or  negligent  ...  as  between  them- 
selves . . . each  shall  be  liable  to  maKe  contribution  and  in- 
demnify each  other  in  the  degree  in  which  they  are  respectively 
found  to  be  at  fault  or  negligent.”  They  are  so  “found”  by 
the  Court;  and  until  they  are  so  “found”,  there  is  no  obligation 
on  them  toward  their  co-tort-feasor;  they  owe  no  duty  to  him 
unless  and  until  the  Court  has  determined  the  relative  degree 
of  their  wrongdoing.  This  has  not  yet  been  done,  and  there  is 
no  duty  cast  upon  this  third  party  to  contribute  anything  to  the 
defendant. 

There  has  not  yet  been  so  much  as  a determination  of  negli- 
gence on  anyone’s  part. 

If  and  when  there  is  an  adjudication  of  negligence  against 
the  defendant,  he  may  then  bring  an  action  against  the  third 
party  for  a declaration  that  it  is  one  of  the  “two  or  more  persons” 
at  fault,  a determination  of  the  relative  degree  of  delict  and  an 
order  that  he  receives  a contribution  from  it  to  be  determined  by 
the  relative  degree  of  wrongdoing;  but  at  the  present  time  and 
at  the  time  of  the  issue  of  the  third  party  notice,  no  obligation 
existed. 

I would  dismiss  the  appeal  and  with  costs  throughout. 

Appeal  allowed,  Riddell  J.A.  dissenting. 
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[COURT  OF  APPEAL.]  ] 

Canadian  Performing  Rights  Society  Ltd*  v.  Lombardo.  I 

Copyright — Musical  works — Performance  without  motive  of  gain  at 

an  exhibition  or  fair — The  Copyright  Act,  R.S.C.  1927,  ch.  32,  sec. 

17(1)  (vii)  as  amended  by  1938,  2 Geo.  VI,  ch.  27. 

By  sec.  17(1)  (vii)  of  The  Copyright  Act,  R.S.C.  1927,  ch.  32,  as  amended 
by  1938,  2 Geo.  VI,  ch.  27,  “the  performance  without  motive  of  gain 
of  any  musical  work  at  any  agricultural,  agricultural-industrial  ex- 
hibition or  fair  which  receives  a grant  from  or  is  held  under  Domin- 
ion, provincial  or  municipal  authority,  by  the  directors  thereof”  does 
not  constitute  an  infringement  of  copyright. 

Under  the  foregoing  subsection  immunity  exists  only  if  the  performance 
of  the  musical  work  in  question  is  by  the  directors  immediately  or 
mediately,  and  if  a defendant  performer  of  a musical  work  desires 
to  avail  himself  of  the  immunity  created  by  the  subsection  he  must 
satisfy  the  onus  upon  him  of  establishing  that  the  directors  of  the 
exhibition  or  fair  exercised  control  over  the  performance. 

An  action  for  infringement  of  copyright. 

The  action  was  tried  by  J.  G.  Kelly^  J.,  without  a jury  at  j 
Toronto. 

R.  C.  H.  C assets,  K.C.,  and  Graham  Cossets,  for  the  plaintiff. 

G.  W.  Mason,  K.C.,  and  J.  N.  Herapath,  for  the  defendant. 

February  18th,  1939.  J.  G.  Kelly  J.: — The  defendant,  an  or- 
chestra leader,  was  engaged  with  his  orchestra  by  The  Canadian 
National  Exhibition  Association  to  play  music  for  dancing  at  a 
dance  pavilion  erected  on  the  grounds  of  that  association  at  the 
City  of  Toronto  for  its  annual  exhibition  in  the  year  1938.  An 
admission  fee  of  25  cents  per  person  was  charged  on  entry  to  the 
main  exhibition  grounds.  A separate  and  additional  fee  (50  cents 
per  person  in  the  afternoon,  $1.00  at  night)  was  charged  on 
entry  to  the  dance  pavilion.  In  the  pavilion,  or  connected  there- 
with, were  two  booths  or  counters  at  which  refreshments  were 
sold  to  such  of  the  dancers  as  desired  them.  The  association 
paid  the  defendant  $5,000.00  for  the  services  of  himself  and  his 
orchestra. 

Pursuant  to  his  engagement,  the  defendant  with  his  orchestra 
played  at  the  pavilion  on  the  afternoon  of  September  1,  1938, 
the  night  of  September  1-2,  and  the  night  of  September  2-3. 

In  the  course  of  these  performances,  the  defendant  played  cer- 
tain musical  compositions  mentioned  in  the  pleadings.  Some 
pieces  were  played  more  than  once,  but  it  is  not  in  dispute  that, 
without  the  plaintiffs  consent,  there  were  47  separate  perform- 
ances by  the  defendant  of  musical  works  the  sole  right  to  per- 
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form  which  was,  by  copyright,  the  property  of  the  plaintiff* 
I find  that,  before  these  performances,  the  defendant  had  notice 
of  the  plaintiff’s  title  and  of  the  absence  of  any  licence  from  the 
plaintiff  to  perform  these  musical  works. 

The  total  attendance  at  the  dance  pavilion  for  the  1st,  2nd, 
and  3rd  days  of  September,  1938,  was  11,610.  The  total  paid  on 
these  days  as  admission  fees  to  the  pavilion  was  $10,193.00. 

This  is  an  action  for  infringement  of  copyright,  in  which  the 
plaintiff  seeks  a declaration  that  the  defendant  by  the  perform- 
ances mentioned  has  infringed  the  plaintiff’s  copyright,  damages 
for  such  infringement,  payment  of  such  part  of  the  profits  made 
by  the  defendant  from  the  said  performances  as  the  Court  may 
direct,  and  its  costs  of  the  action.  Originally  an  injunction  was 
asked  for,  but  at  the  trial,  an  injunction  being  then  obviously 
inappropriate,  that  claim  was  dropped.  Because  of  written 
admissions  filed,  certain  declarations  sought  became  unneces- 
sary. The  action  is,  therefore,  really  to  determine  whether  the 
defendant,  by  the  said  performances,  did  in  law  infringe  the 
plaintiff’s  copyright. 

At  the  trial,  the  defendant  abandoned  all  defences  except  one, 
viz.,  that  the  performance  complained  of  did  not  constitute  an 
infringement  of  copyright  by  reason  of  The  Copyright  Act, 
R.S.C.  1927,  ch.  32,  sec.  17(1)  (vii)  as  amended  by  1938,  2 Geo. 
VI,  ch.  27,  sec.  2(2). 

Apart  from  any  question  of  damages,  this  case  presents  two 
difficult  problems:  the  first,  to  determine  the  meaning  and  effect 
of  the  subsection  of  The  Copyright  Act  upon  which  the  defend- 
ant relies;  and  the  second,  when  that  meaning  has  been  dis- 
covered, to  decide  whether  the  circumstances  surrounding  them 
are  such  as  to  bring  these  performances  within  the  protection, 
if  any,  which  that  subsection  affords. 

“Copyright”  is  defined  in  sec.  3 of  the  Act  as  “the  sole  right 
. . . to  perform  . . . the  work  ...  in  public  . . . and  shall  include 
the  sole  right  ...  to  authorize  any  such  acts  as  aforesaid.” 

“Infringement”  is  defined  in  sec.  17  as  follows: 

“17.  Copyright  in  a work  shall  be  deemed  to  be  infringed  by 
any  person  who,  without  the  consent  of  the  owner  of  the  copy- 
right, does  anything  the  sole  right  to  do  which  is  by  this  Act 
conferred  on  the  owner  of  the  copyright : 

IT— O.K.  a. 
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“Provided  that  the  following  acts  shall  not  constitute  an 
infringement  of  copyright:  — 


“ ( vii)  The  performance  without  motive  of  gain  of  any  musical  ' 
work  at  any  agricultural,  agricultural-industrial  exhibition  or  ; 
fair  which  receives  a grant  from  or  is  held  under  Dominion,  | 
provincial  or  municipal  authority,  by  the  directors  thereof.”  | 
It  is  admitted  that  the  exhibition  at  which  the  performances  i 
complained  of  in  this  action  took  place  was  an  agricultural- 
industrial  exhibition  or  fair  of  the  sort  described  in  the  sub-  i 
section.  The  difficulties  of  construction  which  the  subsection  ‘ 
present  centre  around  the  words  “without  motive  of  gain”. 

At  this  point  it  is  convenient  to  deal  with  Mr.  Cassels’  first 
argument,  which  he  puts  very  simply  as  follows:  The  motive 

of  gain  referred  to  is  the  motive  of  the  actual  performers.  The 
defendant  was  paid  $5,000.00  for  the  performance  and,  since  he 
is  a professional  musician,  his  motive  was  clearly  to  obtain  this 
money.  The  performances  were,  therefore,  not  within  the  sub- 
section, and  there  must  be  judgment  for  the  plaintiff. 

With  respect,  I am  unable  to  agree  with  this  construction, 
which  I think  does  violence  to  the  language  of  the  subsection.  | 
The  phrase,  “by  the  directors  thereof”,  must  qualify  or  modify 
some  preceding  word  in  the  subsection.  The  natural  construc- 
tion is  to  refer  the  phrase  to  the  word,  “performance”,  making  | 
the  subsection  mean  “the  performance  by  the  directors”.  This 
becomes  more  clear  if  a name  is  substituted  for  the  words  “the  i 
directors”,  e.g.,  the  defendant’s  name.  It  then  becomes  apparent  j 
that  the  concluding  phrase  of  the  subsection  refers  to  the  word  : 
“performance”.  i 

It  is  true  that  directors  do  not  actually  perform,  but  it  is  a 
common  use  of  English  to  speak  of  a performance  as  being  “by”  ; 
the  persons  who  control,  direct,  or  authorize  it.  Mr.  Mason  ‘ 
prefers  to  have  the  phrase,  “by  the  directors”  modify  or  qualify  ’ 
the  words,  “motive  of  gain”,  reading  the  word  “by”  as  the 
equivalent  of  “on  the  part  of”.  I think  that  this  would  be  a : 
much  more  unusual  construction  than  the  one  I have  adopted,  | 
and  I have  not  found  any  dictionary  to  define  “by”  in  this  way.  I 
If  the  construction  that  I prefer  is  the  correct  one,  the  motive  of  | 
gain  would  be  of  course  the  motive  inducing  the  directors.  I | 
think  the  subsection  must  be  understood  as  though  it  read  “The  j 
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performance  authorized  by  the  directors  of  the  exhibition  with- 
out motive  of  gain.  . . 

Before  arriving  at  this  conclusion  I considered  the  alterna- 
tive constructions  suggested  to  me.  Any  other  construction 
appears  to  me  to  be  open  to  more  serious  objections  than  the 
one  I have  adopted.  The  punctuation  of  the  subsection  appears 
to  be  quite  haphazard  and  of  no  assistance. 

“Gain”  is  defined  by  The  New  English  Dictionary  as  follows: 
“Increase  of  possessions,  resources  or  advantages  of  any  kind, 
consequent  on  some  action  or  change  of  conditions;  an  instance 
of  this;  profit,  emolument;  opposed  to  loss”. 

“Motive”  is  defined  by  the  same  dictionary  to  mean, 

“4.  That  which  moves  or  induces  a person  to  act  in  a certain 
way;  a desire,  fear,  or  other  emotion,  or  a consideration  of  rea- 
son, which  influences  or  tends  to  influence  a person’s  volition; 
also  often  applied  to  a contemplated  result  or  object  the  desire 
of  which  tends  to  influence  volition.” 

It  will  be  seen  that  if  the  foregoing  definition  of  “gain”  is 
substituted  for  the  word,  the  subsection  becomes  practically 
meaningless  and  ineffective  for  any  purpose  connected  with  the 
section  of  which  it  forms  a part.  It  is  not  possible  for  honest 
directors  to  authorize  any  performance  from  any  motive  other 
than  that  of  getting  some  advantage  for  the  fair  or  exhibition 
which  they  direct.  Parliament  must  have  expected  directors  to 
act  honestly  as  directors.  It  seems  equally  plain  that  Parliament 
intended  that  in  some  circumstances  the  performance  of  copy- 
right musical  works  at  a fair  such  as  the  one  with  which  this 
case  is  concerned  could  take  place  without  the  consent  of  the 
owner  of  the  copyright  and  without  being  an  infringement  of 
that  copyright.  If  the  word  “gain”,  is  given  its  full  ordinary 
meaning,  it  seems  to  me  that  every  unlicensed  performance 
authorized  by  directors  would  be  outside  the  purview  of  clause 
(vii)  and  would  constitute  an  infringement. 

In  attempting  to  discover  the  meaning  of  the  clause,  evidence 
of  the  facts  and  circumstances  in  the  case  at  bar  is  of  course 
not  relevant.  That  evidence  may  become  relevant  when  once 
the  true  meaning  of  the  clause  is  determined,  to  show  whether 
the  facts  of  this  case  bring  the  performances  complained  of 
within  the  protection  of  the  clause. 
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It  is  a rule  of  construction  that  words  used  in  a statute 
should  be  taken  first  in  their  plain  ordinary  sense.  It  is  also  a 
rule  that  any  meaning  or  construction  that  would,  if  adopted, 
render  meaningless  or  ineffective  an  enactment  of  the  Legis- 
lature must  be  avoided  if  at  all  possible.  That  is  to  say,  the 
language  used  in  a statute  must  be  given  such  interpretation  as 
will  give  some  meaning  and  effect  to  the  enactment,  if  this  can 
be  done  without  distorting  or  straining  unduly  the  language 
used  and  without  usurping  the  functions  of  the  Legislature 
and  writing  a new  enactment  which  in  fact  the  Legislature  did 
not  enact.  There  must,  I think,  be  some  evidence  that  the  in- 
terpretation given  does  carry  out  the  intention  of  the  Legisla- 
ture. 

Applying  these  principles  of  construction,  I think  that  the 
word  “gain”  in  clause  (vii)  of  sec.  17(1)  of  The  Copyright  Act 
must  be  understood  to  mean  “pecuniary  gain”,  and  that  an 
examination  of  the  whole  Act  will  show  that  such  a meaning  is 
a reasonable  and  natural  one. 

One  of  the  main  purposes  of  the  Act  seems  to  be  to  preserve 
to  the  author  or  to  the  owner  of  the  copyright  the  pecuniary 
benefits  to  be  derived  from  the  existence  of  the  work.  Thus, 
although  the  author  may  withhold  from  publication,  after  his 
death  there  is  provision  for  compulsory  licensing,  and  the  bene- 
fits to  be  derived  from  ownership  of  copyright  become  a matter 
solely  of  money.  Licence  fees  are  regulated  and  royalties  fixed. 
It  is  fair  to  say  that  the  object  of  the  Act  is  largely  to  translate 
artistic  and  literary  creative  effort  into  terms  of  money.  Again, 
if  the  history  of  the  section  of  the  Act  under  consideration  is 
regarded  and  the  amendments  thereto  passed  in  1931  and  1935 
studied,  there  can  be  little  doubt  that  what  Parliament  has  been 
concerned  with  is  pecuniary  gain:  compare  such  words  as  “with- 
out private  profit”  (1931,  21-22  Geo.  V,  ch.  8,  sec.  6)  with  the 
present  “without  motive  of  gain”.  The  judgments  of  Rose  C.J. 
H.C.  in  Canadian  Performing  Rights  Society  Ltd.  v.  Canadian 
National  Exhibition  Assn.,  [1934]  O.R.  610,  and  of  Greene  J.,  in 
the  case  between  the  same  parties  reported  in  [1938]  O.R.  476 
bear  this  out.  Mr.  Cassels  argued  that  the  word  “gain”  is  to  be 
taken  in  its  ordinary  sense  and  not  confined  to  “pecuniary  gain”, 
but  in  this,  for  the  foregoing  reasons,  I am  against  him. 

It  was  not  argued  by  counsel  for  either  party  that  the  “gain” 
referred  to  in  the  clause  could  be  taken  to  mean  gain  to  the 
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directors  personally,  and  I understood  both  counsel  to  repudiate 
any  such  meaning.  Mr.  Cassels,  indeed,  argued  that  the  “gain” 
meant  was  gain  to  the  actual  performers.  From  what  has  al- 
ready been  said,  it  will  be  clear  why  I must  hold  that  Parliament 
meant  gain  to  the  exhibition  or  fair  of  which  the  directors  who 
authorized  the  performance  were  directors. 

If  the  meaning  which  I have  found  Parliament  intended  to 
attach  to  the  language  of  the  clause  is  adopted,  for  the  purposes 
of  this  action  the  clause  may  be  paraphrased  as  follows ; 

“The  performance  of  any  musical  work  at  any  exhibition  or 
fair  (of  the  sort  described)  where  such  performance  is  author- 
ized by  the  directors  of  such  exhibition  and  where  the  directors, 
in  authorizing  the  performance,  have  not  been  induced  by  any 
motive  of  pecuniary  gain  to  such  exhibition  or  fair.” 

There  is  evidence,  and  I find,  that  the  performances  com- 
plained of  in  this  action  were  considered  and  authorized  by  the 
directors  of  The  Canadian  National  Exhibition  Association  with- 
in the  meaning  of  the  clause. 

The  next  problem  is  to  determine  whether  the  directors  were 
induced  or  influenced  in  any  degree  by  a motive  of  pecuniary 
gain  to  The  Canadian  National  Exhibition.  Mr.  Cassels  correctly 
points  out  that  the  expression  is  exclusive,  that  the  presence  of 
other  motives  will  not  prevent  the  performances  being  infringe- 
ments of  copyright,  that  there  must  be  an  entire  absence  of 
motive  of  gain  (i.e.  pecuniary  gain). 

The  nature  of  The  Canadian  National  Exhibition  Association 
is  not  in  dispute.  Extensive  written  admissions  have  been  filed 
which  describes  the  association  in  substantially  the  terms  used 
by  Rose  C.J.H.C.  in  the  case  referred  to  ( [1934]  O.R.  610).  It 
seems  that  the  association  cannot  make  profits  in  the  ordinary 
sense  because,  although  it  may  keep  on  hand  one  fund  of 
$15,000.00,  subject  to  that,  it  must  hand  over  to  the  corporation 
of  the  City  of  Toronto  all  surplus  of  actual  receipts  over  actual 
disbursements  in  each  year.  This  has  been  so  throughout  its 
whole  existence  and  during  that  period  the  corporation  of  the 
City  of  Toronto  has  sustained  a deficit  on  the  operations  of  the 
annual  exhibition  in  every  year.  I think  it  is  clear  that  the 
objects  of  the  association  are  not  pecuniary  gain  to  any  particu- 
lar individual  or  corporation  or  to  any  group  in  any  recognizable 
sense.  The  objects  are  to  benefit  and  increase  trade  and  indus- 
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try,  to  increase  cultural  and  utilitarian  knowledge,  and  generally 
to  benefit  the  inhabitants  of  the  City,  Province  and  Domin- 
ion. Objects  so  wide  are  simply  charitable  in  the  sense  of 
being  for  the  public  benefit.  I do  not  think  that  much  of  this 
is  relevant  to  this  action,  and,  if  relevant,  it  is  of  little  weight. 
Even  a purely  charitable  organization  may,  with  respect  to  any 
project,  be  actuated  solely  or  partly  by  motives  of  pecuniary 
gain.  A church  bazaar  is  held  usually  for  just  one  purpose,  viz., 
to  make  a pecuniary  profit,  to  get  money.  The  fact  that  the 
church  itself  is  not  run  for  pecuniary  gain  would  not  affect  the 
question  whether  the  bazaar  was  undertaken  with  or  without 
motive  of  pecuniary  gain.  That  question  would  depend  for  its 
answef  on  the  actual  motives  present  with  relation  to  holding 
the  bazaar.  So,*  in  the  present  action,  an  admission  that 
The  Canadian  National  Exhibition  Association  is  not  run  from 
motives  of  gain  will  not  help  very  greatly  in  determining  whe- 
ther the  dance  pavilion  was  operated  and,  more  particularly, 
whether  the  defendant  was  engaged  and  the  performances  com- 
plained of  authorized  by  the  directors  with  or  without  motives 
of  pecuniary  gain  to  the  exhibition  or  association.  That  ques- 
tion must  depend  on  the  evidence  of  the  motives  inducing  the 
directors  with  relation  to  the  defendant’s  engagement. 

One  important  distinction  must  be  made.  A person  or  organi- 
zation may  do  a thing  for  money,  or  even  for  profit,  and  yet 
the  motive  inducing  him  to  do  that  thing  may  not  be  pecuniary 
gain.  An  example  may  make  this  important  distinction  more 
clear.  Suppose  a host,  in  order  to  entertain  some  guests,  sug- 
gests that  they  play  cards.  The  guests  say  that  they  never 
enjoy  cards  unless  played  for  money  stakes.  The  host  may  find 
playing  for  money  most  distasteful,  but  to  entertain  his  guests 
may  consent  and  the  game  proceeds.  Now,  in  the  game,  the 
host  is  clearly  playing  for  money  and,  if  fortunate  or  skilful, 
may  make  a profit.  It  would  remain  undeniably  true  that  his 
only  motive  in  playing  was  to  please  his  guests  and  that  although 
he  played  cards  for  gain,  he  did  so  without  motive  of  gain. 
This  distinction  is  to  my  mind  of  paramount  importance  in  this 
case. 

It  is  not  in  dispute  that  fees  were  charged  for  admission  to 
the  dance  pavilion  and  it  may  be  (there  is  no  evidence  as  to  this) 
that  in  fact  from  the  operation  of  the  pavilion  a pecuniary  pro- 
fit to  the  exhibition  resulted.  In  the  sense  that  fees  were  charged 
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the  actual  operation  may  have  been  (I  do  not  so  decide)  for 
profit  in  some  admissible  use  of  that  phrase.  If  the  distinction 
attempted  to  be  drawn  in  the  last  paragraph  is  sound,  the  mo- 
tives inducing  the  directors  to  authorize  the  operation  of  the 
dance  pavilion  would  remain  still  to  be  established.  I think  that 
to  do  that  we  must  look  to  whatever  evidence  there  is  of  the 
directors’  motives. 

Such  evidence  as  there  was  of  the  motives  of  the  directors 
in  engaging  the  defendant  and  in  authorizing  the  performances 
complained  of  was  given  by  one  Thomas  Gordon  Dalglish,  the 
secretary-treasurer  of  the  Exhibition  Association.  In  that  posi- 
tion he  acts  as  secretary  for  all  meetings  of  directors  and  has 
held  his  present  post  for  five  years.  His  evidence  was  substan- 
tially as  follows: 

The  directors  have  monthly  meetings.  The  work  of  the 
directors  is  dealt  with  in  practice  by  an  executive  committee 
of  directors  who  report  their  decisions  to  the  full  board  of  thirty- 
one  directors.  When  the  general  manager  of  the  exhibition 
considers  an  “attraction”  for  the  exhibition  he  submits  his  pro- 
posal to  the  executive  committee  the  members  of  which  con- 
sider and  discuss  the  proposal  and  report  thereon  to  the  Board. 
In  every  case,  either  the  executive  committee  or  the  full  Board 
of  Directors  passes  on  each  item  of  business  such  as  the  engage- 
ment of  the  defendant.  Dalglish  attended  the  meetings  both  of 
the  executive  committee  and  of  the  Board.  He  gave  evidence  of 
the  nature  of  the  discussions  at  these  meetings,  the  consideration 
which  from  these  discussions  appeared  important  to  the  direc- 
tors, and  from  his  knowledge  of  these  meetings  and  his  position 
of  secretary-treasurer  gave  evidence  of  the  motives  of  the  direc- 
tors in  engaging  the  defendant.  This  may  not  be  very  satis- 
factory evidence  but  it  is  difficult  to  think  of  any  that  could  be 
given  that  would  be  much  better.  The  minutes  of  meetings 
would  hardly  throw  much  light  on  motives.  What  a director 
might  say  now  would  be  of  doubtful  value.  The  evidence  of 
what  was  said  and  done,  given  by  a permanent  employee,  may 
indeed  be  as  good  evidence  as  any  that  could  be  obtained  of  the 
motives  inducing  the  directors. 

Dalglish  said  that  the  directors  acted  in  furtherance  of  the 
statutory  objects  of  the  association,  a generality  which  is  of  little 
help.  He  said  that  the  engagement  of  the  defendant  was  to 
popularize  the  fair,  to  increase  attendance.  The  directors  never 
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considered  question  of  gain  (meaning  pecuniary  profit)  with 
regard  to  any  individual  attraction.  No  books  of  account  were 
kept  which  would  show  whether  a profit  was  made  on  the  defen- 
dant’s engagement.  The  price  charged  at  the  pavilion  was 
nominal  and  was  fixed  with  the  object  of  controlling  the  atten- 
dance, not  with  a view  to  profit.  The  matter  of  engaging  the 
defendant  was  dealt  with  by  the  executive  committee  on  June  8, 
by  the  finance  committee  the  same  day,  and  ratified  by  the  direc- 
tors on  29th  June,  1938.  The  defendant  was  engaged  as  part 
of  the  general  business  of  conducting  a large  fair.  People  who 
come  to  the  fair  must  be  entertained.  Just  as  meals  to  visitors 
must  be  provided,  so  entertainment  must  be  furnished  or  people 
will  not  come.  If  they  do  not  come,  the  other  objects,  industrial, 
artistic,  educational,  will  not  be  advanced.  Paraphrasing  his 
evidence,  the  directors  were  operating  a large  fair,  they  wished 
it  to  be  a good  fair,  wished  it  to  continue.  Unless  made  attrac- 
tive the  objects  of  the  exhibition,  especially  one  so  large,  could 
not  be  attained.  With  regard  to  the  defendant’s  performances, 
these  were  considered  as  an  attraction  and  were  not  in  themselves 
regarded  from  a profit-making  point  of  view.  If  the  distinction 
drawn  earlier  in  this  opinion  can  be  applied,  the  motive  of  the 
directors  was  to  please  the  guests  and  not  to  make  pecuniary 
gain,  although  gain  might  result.  The  witness  admitted  that  the 
directors  wished  the  various  attractions  to  show  as  little  loss  as 
possible. 

If  we  examine  the  foregoing  evidence  it  amounts  to  this:  the 
motive  of  the  directors  which  induced  the  engagement  of  the 
defendant  and  the  authorization  of  the  performances  complained 
of  was  the  desire  to  please  the  guests  at  the  fair.  It  is  the  only 
evidence  other  than  the  record  of  actual  results  of  the  operations 
of  the  fair  itself  and  I accept  it.  It  seems  to  me  that,  if  any 
part  of  such  a fair  or  exhibition  is  capable  of  being  run  without 
motive  of  gain,  the  dance  pavilion  was.  If  it  was  not,  then 
Parliament  was  using  words  which  set  up  conditions  and  require- 
ments incapable  of  fulfilment  when  it  enacted  clause  (vii)  of  sec. 
17(1)  of  the  Act.  The  arguments  which  seek  to  prove  that  the 
performances  were  with  motive  of  gain  could  just  as  effectively 
prove  that  any  activity  whatever  in  and  about  an  exhibition  such 
as  this  was  induced  by  motive  of  gain.  I have  heard  no  such 
argument  which  could  not  be  applied  to  every  individual  activity 
to  be  found  at  such  a fair  (e.g.,  collection  of  garbage).  Such 
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arguments,  I think,  assume  an  air  of  unreality  and  in  the  course 
of  them  ordinary  English  words,  from  being  too  much  handled 
and  scrutinized,  tend  to  lose  all  meaning,  or  to  mean  anything. 

It  is  not  for  me  to  suggest  what  sort  of  performance  would 
be  one  with  motive  of  gain.  The  question  will  always  depend  on 
evidence  and  may  be  exceedingly  difficult  to  determine.  If,  to 
mention  one  example,  in  this  case  the  evidence  showed  that  the 
defendant  was  engaged  for  the  purpose  of  making  a profit  to 
bolster  up  otherwise  falling  revenues,  this  would  then  be  a case, 
in  my  opinion,  of  a performance  with  motive  of  gain.  The  evi- 
dence in  this  case,  however,  I feel  to  be  all  one  way.  I think 
that  the  defence  is  good,  that  the  performances  complained  of 
come  clearly  within  the  protection  of  sec.  17(1)  (vii)  of  The 
Copyright  Act. 

Counsel  referred  me  to  a number  of  cases.  I read  them  care- 
fully but  found  in  them  no  rule  of  construction  opposed  to  the 
one  I have  followed  in  considering  The  Copyright  Act.  I wish 
to  refer  to  only  one,  Rideau  Club  v.  City  of  Ottawa  (1907),  15 
O.L.R.  118,  where  the  Court  of  Appeal  used  the  method  which  I 
think  I have  followed  in  this  case  in  determining  the  meaning  of 
an  Act  of  the  Legislature  of  this  Province. 

As  this  case  will  probably  go  to  a higher  Court,  I should  say 
something  about  damages  in  case  my  decision  is  reversed.  There 
were  47  performances,  the  license  fees  for  which  would  have  been 
$5.00  each  or  $235.00  in  all.  This,  I think,  is  the  damage  suffered 
by  the  plaintiff.  Counsel  agreed  that  if  the  defendant  should  be 
directed  to  pay  in  addition  any  part  of  profits  earned  by  the  de- 
fendant, then,  if  the  Court  fixes  the  proportion,  a reference  must 
be  directed  to  determine  the  profits. 

This  action  will  be  dismissed  with  costs. 

The  plaintiff  appealed  to  the  Court  of  Appeal  from  the  judg- 
ment of  J.  G.  Kelly  J. 

April  17th,  1939.  The  appeal  was  heard  by  Robertson  C.J.O., 
Masten  and  McTague  JJ.A. 

R.  C.  H.  Cassels,  K.C.,  for  the  plaintiff,  appellant. 

G.  W.  Mason,  K.C.,  and  J.  N.  Herapath,  for  the  defendant, 
respondent. 

April  19th,  1939.  Hasten  J.A.: — This  is  an  appeal  from  the 
judgment  of  J.  G.  Kelly  J.,  dated  the  18th  day  of  February,  1939, 
dismissing  the  plaintiff’s  action. 
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I am  of  opinion  that  this  appeal  must  be  allowed  and  judg- 
ment granted  in  favour  of  the  plaintiff  declaring  the  plaintiff  to 
be  the  owner  of  that  part  of  the  copyright  in  the  musical  works 
in  the  pleadings  mentioned  which  consists  of  the  sole  right  to  per- 
form the  same  in  public;  to  a declaration  that  the  defendant 
has  infringed  the  plaintiff’s  said  copyright  in  the  said  musical 
works,  by  performance  thereof  in  public  without  consent  of  the 
plaintiff;  that  the  plaintiff  is  entitled  to  recover  either  damages 
or  profits  but  not  both;  and  to  the  costs  of  the  action. 

My  opinion  is  based  upon  the  view  that  prima  facie  under 
sec.  17(1)  of  The  Copyright  Act,  R.S.C.  1927,  ch.  32  as  amended 
by  1938,  2 Geo.  VI,  ch.  27,  sec.  2(2),  the  plaintiff  is  entitled  to 
recover  unless  the  defendant  brings  himself  within  the  exception 
provided  by  clause  (vii)  of  subsec.  1 of  sec.  17,  which  reads  as 
follows : 

“The  performance  without  motive  of  gain  of  any  musical 
work  at  any  agricultural,  agricultural-industrial  exhibition  or 
fair  which  received  a grant  from  or  is  held  under  Dominion,  pro- 
vincial or  municipal  authority,  by  the  directors  thereof.’’ 

In  order  to  secure  the  benefit  of  this  exception  it  is  essential 
that  the  defendant  should  shelter  himself  under  the  aegis  of  the 
directors,  for,  in  my  view,  this  clause  on  its  true  construction 
confers  immunity  on  a defendant  only  if  he  can  so  shelter  him- 
self, for  it  is  a performance  by  the  directors  immediately  or  medi- 
ately that  under  the  statute  confers  immunity.  In  other  words, 
did  the  directors  exercise  control  over  the  performance  of  the 
musical  compositions  complained  of?  The  onus  of  establishing 
that  he  occupied  such  a position  rested  on  the  defendant.  He 
has  failed  to  satisfy  that  onus  and,  consequently,  is  liable.  The 
appeal  should  be  allowed  and  judgment  entered  for  the  plaintiff 
with  costs  here  and  below.  Unless  the  parties  agree,  there  must 
be  a reference  to  the  Master  to  ascertain  the  sum  payable  by  the 
defendant. 

McTague  J.A.: — I agree  and  have  only  one  observation  to 
add.  The  plaintiff  should  make  his  election  as  to  damages  or 
accounting  of  profits  before  the  formal  judgment  is  taken  out. 

Robertson  C.J.O.: — I concur  in  the  reasons  for  judgment  and 
in  the  above  memorandum. 


Appeal  allowed  with  costs. 
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[COURT  OF  APPEAL.] 

Fretz  V*  Lafay* 

Division  Courts — Appeals  to  Court  of  Appeal — Appeal  to  Court  of 

Appeal  from  judgment  of  a Division  Court  Judge  after  application 

for  a new  trial  under  sec.  116  of  The  Division  Courts  Act,  R.S.O. 

1937,  ch.  107  refused — Power  of  Court  of  Appeal  to  grant  new  trial 

as  a matter  of  indulgence. 

The  Court  of  Appeal  will  not  interfere  with  the  judgment  of  a Division 
Court  Judge  on  an  application  to  the  Court  of  Appeal  for  a new 
trial  on  the  ground  that  the  appellant  by  inadvertence  did  not  appear 
at  the  trial,  if  the  appellant  has  applied  to  the  Division  Court  Judge 
for  a new  trial  under  sec.  116  of  The  Division  Courts  Act,  R.S.O. 
1937,  ch.  107,  and  such  application  has  been  refused,  both  upon  the 
merits  and  upon  the  ground  that  the  application  for  a new  trial  was 
not  made  within  the  time  prescribed  by  sec.  116. 

Per  Hasten  and  McTague  JJ.A.:  Under  such  circumstances  the  Court 

of  Appeal  has  no  jurisdiction  to  entertain  an  application  for  a new 
trial. 

Two  appeals  by  Alex.  Lipson,  garnishee,  for  the  purpose  of 
setting  aside  a judgment  against  the  appellant,  garnishee,  in 
proceedings  in  the  Ninth  Division  Court  of  the  County  of  Hast- 
ings and  for  a new  trial. 

April  18th,  1939.  The  appeals  were  heard  by  Robertson 
C.J.O.,  Hasten  and  McTague  JJ.A. 

W.  S.  Lane,  for  Alex.  Lipson,  garnishee,  appellant. 

W.  I.  Hearst,  K.C.,  for  the  plaintiff,  respondent. 

April  28th,  1939.  Robertson  C.J.O.: — These  are  two  appeals 
both  brought  for  the  purpose  of  setting  aside  the  judgment 
against  appellant,  garnishee,  in  a proceeding  in  the  Ninth  Divi- 
sion Court  of  the  County  of  Hastings,  and  for  a new  trial. 

There  was  a trial  before  Judge  Deroche  on  12th  December, 
1938,  but  appellant  did  not  appear  nor  was  he  represented. 
Judgment  was  given  against  him  on  evidence  that  he  says  was 
not  true.  The  Division  Court  Clerk  on  the  same  day  notified 
appellant  of  the  judgment,  but  appellant  did  nothing  about  it  for 
over  two  months.  He  then  applied  in  the  Division  Court  before 
Judge  McLean  for  a new  trial  under  sec.  116  of  The  Division 
Courts  Act,  R.S.O.  1937,  ch.  107,  but  his  application  was  refused, 
both  on  the  merits  and  upon  the  ground  that  the  Judge  had  no 
power  to  order  a new  trial  because  the  application  was  made 
too  late. 

Appellant  then  obtained  an  order  extending  the  time  for 
appealing  to  this  Court,  and  he  has  appealed  both  from  the 
judgment  of  Judge  Deroche  at  the  trial  and  from  the  judgment  of 
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Judge  McLean  upon  his  application  for  a new  trial.  At  the 
opening  of  the  argument  counsel  for  appellant  said  that  he  was 
pressing  only  the  former  appeal,  conceding  that  he  could  not  ask 
to  have  Judge  McLean’s  order  set  aside  as  the  application  to 
him  was  undoubtedly  too  late. 

There  is  doubt  as  to  the  right  of  this  Court  to  entertain  an 
application  for  a new  trial  in  a Division  Court  case  where  the 
application  is  by  way  of  an  appeal  direct  from  the  trial  Judge, 
and  where  the  only  ground  is  that  appellant,  through  nobody’s 
fault  but  his  own,  did  not  appear  at  the  trial.  Even  if  there 
is  the  right  to  do  so,  the  propriety  of  this  Court  entertaining 
such  an  appeal  when  The  Division  Courts  Act,  by  sec.  116,  gives 
the  County  Judge  power  to  deal  with  the  matter  is  very  question- 
able. Where,  as  here,  appellant  first  sought  his  remedy  under 
sec.  116,  and  the  County  Judge  has  heard  the  whole  argument 
and  has  expressed  the  view,  which  I am  unable  to  say  is  wrong, 
that  on  the  merits  a new  trial  should  be  refused,  it  cannot  be 
doubted  that  this  Court  should  not  interfere. 

The  appeals  will  be  dismissed  with  costs. 

Masten  J.A.  : — The  circumstances  under  which  these  appeals 
came  before  this  Court  are  set  forth  in  the  judgment  of  my 
Lord  the  Chief  Justice  and  need  not  be  here  repeated.  I agree 
with  his  conclusion  that,  assuming  that  this  Court  has  jurisdic- 
tion, the  application  ought  to  be  refused  on  the  merits.  I desire, 
however,  to  add  a word  with  respect  to  the  jurisdiction  of  this 
Court  to  grant  relief  on  the  motion  for  indulgence  as  distinguished 
from  the  appeal  proper. 

The  appeal  against  the  order  of  McLean  J.  dated  27th 
February,  1939,  was  abandoned  or  withdrawn  at  the  hearing,  and 
the  only  appeal  for  determination  is  from  the  judgment  of 
Deroche  J.,  which  was  pronounced  by  him  at  the  trial  of  the 
action  on  the  12th  of  December,  1938,  as  follows: 

“It  is  adjudged  that  the  primary  debtor  is  indebted  to  the 
primary  creditor  in  $181.00  debt  and  $10.04  costs  to  be  paid  in 
15  days. 

“Second,  that  the  garnishee  is  indebted  to  the  primary  debtor 
in  $250.00,  which  (to  the  extent  of  the  two  first  mentioned  sums) 
is  in  full  satisfaction  thereof. 
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‘Third,  that  the  primary  creditor  recover  against  the  garn- 
ishee the  said  sum  of  $191.04  in  fifteen  days  in  full  satisfaction 
aforesaid. 

“Dated  the  12th  day  of  December,  1938. 

“ ‘G.  E.  Deroche’  “ 

On  the  4th  March,  1939,  Mr.  Justice  Gillanders,  on  the 
application  of  the  garnishee,  ordered  that  “the  time  for  bringing 
an  appeal  from  the  judgment  herein  of  His  Honour  Judge 
Deroche  dated  the  12th  day  of  December,  1938,  be  extended 
for  a period  of  seven  days  from  the  4th  day  of  March,  1939.” 
In  pursuance  of  that  order,  the  garnishee  has  appealed  from 
the  judgment  of  Deroche  J.  and  that  appeal  is  regularly  before 
us  for  hearing  on  the  question  whether  on  the  evidence  before 
him  his  judgment  is  right  or  wrong.  But  on  the  hearing  before 
us  counsel  for  the  garnishee  sought  to  supplement  that  appeal 
by  a substantive  motion  founded  on  affidavits,  and  asked  by 
way  of  indulgence  for  a new  trial  respecting  the  liability  of  the 
garnishee.  The  true  nature  of  such  an  application  is  pointed 
out  in  Holmested’s  Judicature  Act,  4th  ed.  at  p.  681,  as  follows: 

“The  motion  to  rescind  or  vary  may  be  supported,  or  opposed, 
by  matter  not  before  the  Judge  or  officer  when  the  order  was 
made.  The  motion  is  not  an  appeal,  but  is  a substantive  motion, 
and  the  question  is  not  alone  whether  the  order  should  have 
been  made,  but  whether,  having  been  made,  it  should,  in  view 
of  any  change  in  the  state  of  affairs,  or  position  of  the  parties, 
be  rescinded:  Howland  v.  Dominion  Bank  (1892),  15  P.R.  56,  at 
p.  63;  Cairns  v.  Airth  (1894),  16  P.R.  100,  and  Cousins  v.  Cronk 
(1897),  17  P.R.  348;  Allison  v.  Breen  (1900),  19  P.R.  119, 143.” 

I think  that  this  Court  has  no  jurisdiction  to  supplement  the 
appeal  from  the  judgment  of  December,  1938,  by  incorporating 
with  it  this  substantive  motion  founded  on  affidavits  sworn  in 
February,  1939. 

The  jurisdiction  of  this  Court  to  intervene  in  actions  in  the 
Division  Court  is  defined  by  sec.  118  of  The  Division  Courts 
Act,  R.S.O.  1937,  ch.  107,  the  relevant  part  of  which  reads  as 
follows : 

“Subject  to  the  provisions  of  section  99  an  appeal  shall  lie 
to  the  Court  of  Appeal  from  the  decision  of  the  judge  at  or  after 
the  trial  or  upon  an  application  for  a new  trial,  except  in  cases 
where  a new  trial  has  been  granted  . . . .”  These  words  are 
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apt  to  establish  jurisdiction  in  this  Court  to  hear  an  appeal  from 
the  judgment  of  Deroche  J.  but  in  my  view  they  confer  no  juris- 
diction to  entertain  by  way  of  original  motion  an  application  for 
indulgence  such  as  the  appellant  seeks  to  incorporate  as  part 
of  his  appeal. 

I entertain  grave  doubts  whether  Rule  503,  which  the  gar- 
nishee seeks  to  invoke,  has  any  application  to  actions  in  the 
Division  Court  when  special  provision  therefor  is  made  by  sec. 
116  of  The  Division  Courts  Act  and  Rule  64  thereunder,  and  at 
the  same  time  a limit  of  time  is  peremptorily  fixed  within  which 
such  application  must  be  made. 

I am  confirmed  in  the  view  above  indicated  by  a considera- 
tion of  the  practice  in  England. 

I have  carefully  compared  our  Rules  of  Practice  in  the  High 
Court  with  the  Rules  governing  the  English  practice  and,  while 
they  differ  in  phraseology,  I can  find  no  substantial  difference 
between  them.  The  Court  of  Appeal  there  determined  as  long 
ago  as  1879  in  the  case  of  Walker  v.  Budden,  5 Q.B.D.  267, 
that  it  had  no  jurisdiction  to  entertain  an  application  by  way 
of  indulgence  to  set  aside  a judgment  in  the  Court  below  entered 
for  default  of  appearance,  and  the  practice  was  further  con- 
sidered in  1923  by  a Divisional  Court  in  the  case  of  Rackham  v. 
Tabrum,  129  L.T.  24,  and  the  practice  established  in  Walker  v. 
Budden  was  maintained.  See  also  the  Annual  Practice  for  1938 
at  pp.  1282-83. 

In  the  case  of  C oiler  an  v.  Greer  (1916),  36  O.L.R.  267,  the 
judgment  of  the  Court  would  appear  to  indicate  that  the  Court 
entertained  jurisdiction  to  grant  the  indulgence  asked  as  part 
of  a general  application  by  way  of  appeal  for  a new  trial.  But 
it  appears,  at  page  269,  that,  at  the  trial,  judgment  had  been  given 
for  the  plaintiff  without  evidence  of  any  kind.  It  seems  to  have 
been  based  upon  hearing  “what  was  alleged  by  counsel  for  the 
plaintiff  only”.  Consequently,  an  appeal  from  the  judgment  at 
the  trial  on  the  merits  was  properly  allowed,  quite  apart  from 
any  indulgence  that  might  have  been  sought. 

I have  perhaps  discussed  this  question  at  unwarranted  length, 
but  I may  summarize  the  matter  by  saying  that  an  application 
to  this  Court  to  set  aside  a judgment  below  and  grant  to  the 
appellant  a new  trial  by  way  of  indulgence  on  the  ground  of  a 
slip  or  mistake,  is  not  provided  for  by  sec.  118  of  The  Division 
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Courts  Act;  that  a distinct  provision  is  made  for  such  relief 
by  sec.  116  of  the  Act  and  by  Rule  64  of  the  Division  Court 
Rules,  and  that  the  application  to  the  Division  Court  Judge 
having  been  delayed  for  more  than  twenty-eight  days,  and  his 
jurisdiction  being  gone,  the  garnishee,  owing  to  his  own  careless- 
ness and  neglect,  must  remain  liable  on  the  judgment  as  pro- 
nounced. 

The  application  should  be  dismissed  with  costs. 

McTague  J.A.  agreed  with  Hasten  J.A. 

Appeal  dismissed  with  costs. 


[COURT  OF  APPEAL.] 

Featherstonhaugh  v.  Feather stonhaugh* 

Practice — Motion  for  judgment  on  specially  endorsed  writ — Rule  57 — 
Powers  of  the  Master — Power  of  the  Master  to  decide  whether 
defences  raised  hy  defendant  in  affidavit  of  merits  had  already  been 
determined  against  him  hy  a judgment  in  a prior  action  between 
the  same  parties. 

Under  Consolidated  Rule  56  an  affidavit  of  merits  must  show  the 
nature  of  the  defence  and  the  facts  and  circumstances  which  the 
defendant  considers  as  entitling  him  to  defend  the  action.  On  a 
motion  for  judgment  under  Rule  57,  the  Master  is  not  to  try  the 
issues,  and  a judgment  under  Rule  57  must  be  based  upon  the 
insufficiency  of  the  defendant’s  affidavit  of  merits  read  with  the 
cross-examination  of  the  defendant  thereon. 

The  plaintiff  cannot  overcome  the  defendant’s  affidavit  by  bringing 
forward  other  evidence,  except  the  evidence  of  the  defendant  himself 
on  cross-examination  upon  his  affidavit.  The  Master  is  entitled  on  a 
motion  for  judgment  under  Rule  57  to  read  the  whole  of  the  defen- 
dant’s affidavit  of  merits,  and  any  exhibits  referred  to  therein  and 
it  is  the  Master’s  duty  on  such  material  to  decide  whether  or  not 
upon  the  defendant’s  own  showing,  there  is  any  real  dispute  to  be 
tried  or  whether  the  dispute  has  already  been  judicially  determined 
in  another  action  and  is  res  judicata. 

An  appeal  by  the  defendant  (the  husband)  from  an  order  of 
Chevrier  J.  dismissing  an  appeal  by  the  defendant  from  a judg- 
ment of  the  Haster  under  Rule  57  whereby  the  plaintiff  was 
awarded  $10,297.26  and  $340.00  and  costs  in  respect  of  two 
claims  specially  endorsed  on  the  writ  of  summons. 

The  appeal  came  on  for  hearing  before  Riddell^  Fisher  and 
Henderson  JJ.A. 

J.  R.  Cartwright,  K.C.,  for  the  defendant,  appellant. 

A.  C.  Heighington,  K.C.,  for  the  plaintiff,  respondent 
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Riddell  J.A.,  on  behalf  of  the  Court,  said  that  the  Court  as 
then  constituted  had  on  a previous  occasion  to  deal  with  an 
appeal  by  the  present  defendant  in  another  action  between  the 
same  parties  and  that  the  Court  had  decided  against  the  appel- 
lant. Shortly  thereafter  the  defendant  wrote  an  insolent  and 
insulting  letter  to  each  of  the  members  of  the  Court  charging 
injustice  and  asking  Divine  forgiveness  for  the  injustice  done  to 
him. 

The  Court  thought  it  well  not  to  take  proceedings  against  the 
defendant  but  to  consider  a letter  of  apology  sufficient  condon- 
ation. 

Under  the  circumstances  the  Court  thought  it  more  seemly, 
and  in  accord  with  the  principles  of  British  justice,  to  decline  to 
hear  the  present  appeal  and  to  have  it  heard  by  different  Justices. - 
Hence  the  Court  directed  that  the  appeal  be  placed  on  the  list 
to  be  heard  by  a Court  differently  constituted  which  would  deal, 
inter  alia,  with  the  costs  of  the  present  proceedings. 

February  21st,  1939.  The  appeal  was  heard  by  Robertson 
C.J.O.,  Middleton  and  Hasten  JJ.A. 

J.  R.  Cartwright,  K.C.,  for  the  defendant,  appellant,  con- 
tended that  one  motion  for  summary  judgment  having  been 
made  by  the  plaintiff  and  having  been  disposed  of  by  the  Court, 
a second  motion  under  Rule  57  was  not  open  to  the  plaintiff. 

The  further  affidavit  of  merits  filed  by  the  defendant  dis- 
closed sufficient  facts  to  entitle  the  defendant  to  a trial  of  the 
issues:  Bank  of  Toronto  v.  Stillman  (1930),  65  O.L.R.  375. 

The  learned  Master  erred  in  holding  that  the  defences  dis- 
closed in  the  affidavit  of  merits  were  i^es  judicata.  Moreover,  it 
is  submitted  that  the  Master  has  no  power  on  a motion  for  sum- 
mary judgment  to  determine  the  question  of  res  judicata:  Brad- 
shaw V.  Grossman  (1915) , 8 O.W.N.  275. 

The  Master  had  no  power  to  construe  the  agreement  and  to 
hold  that  the  unfulfilled  covenants  of  the  plaintiff  did  not  con- 
stitute a defence  to  her  claim;  there  is  no  evidence  that  the 
plaintiff  was  ready  and  willing  to  perform  the  contract:  Canada 
Steamship  Lines  Ltd.  v.  Steel  Co.  of  Canada  (1915),  7 O.W.N. 
832;  Jefferson  v.  Paskell,  [1916]  1 K.B.  57,  at  p.  74. 

A.  C.  Heighington,  K.C.,  for  the  plaintiff,  respondent,  con- 
tended that  this  action  constituted  an  attempt  to  re-litigate  the 
question  of  the  validity  of  the  agreement  between  the  plaintiff 
and  the  defendant  which  was  adjudicated  upon  in  the  prior  action. 
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The  affidavit  of  merits  attempts  to  raise  matters  which 
would  involve  a second  trial  as  to  the  validity  of  the  agreement; 
this  action  is  an  attack  on  the  agreement  on  grounds  which  were 
raised  or  could  have  been  raised  in  the  prior  action:  Upper  v. 
Upper,  [1933]  O.R.  1. 

The  learned  Master  was  right  in  entering  judgment  for  the 
plaintiff  on  the  application  under  Rule  57:  Morris  v.  Morris 
(1923),  25  O.W.N.  193. 

Cur.  adv.  vult. 

February  28th,  1939.  Robertson  C.J.O.: — An  appeal  by  the 
appellant  from  an  order  of  Mr.  Justice  Chevrier,  dated  6th 
January,  1939,  dismissing  an  appeal  by  the  appellant  from 
the  judgment  of  the  Master  under  Consolidated  Rule  57,  by 
which  the  respondent  was  awarded  the  sums  of  $10,297.26 
and  $340.00,  with  costs,  in  respect  of  two  claims  specially  en- 
dorsed on  the  writ  of  summons. 

The  parties  are  husband  and  wife.  Differences  having  arisen 
between  them,  the  wife  (the  present  respondent)  sued  the 
appellant  for  alimony,  and  the  appellant  sued  the  respondent 
for  divorce.  These  actions  were  settled  by  an  agreement  dated 
26th  January,  1938. 

The  specially  endorsed  claims  in  respect  of  which  the  Master 
awarded  respondent  judgment  arise  under  this  agreement. 

On  7th  March,  1938,  appellant  brought  an  action  against 
respondent  to  set  aside  the  agreement.  That  action  was  tried 
before  Mr.  Justice  Makins,  who  delivered  judgment  on  23rd 
June,  1938,  dismissing  the  action  with  costs.  The  writ  in  the 
present  action  was  issued  on  20th  July,  1938,  and  the  claims 
especially  endorsed  are  (1)  a claim  for  $10,000.00  for  payments 
due  under  clause  2 of  the  agreement,  payable  May  1,  1938,  and 
(2)  a claim  for  $480.00  for  weekly  payments  of  $20.00  per 
week,  due  under  clause  3 of  the  agreement,  from  28th  January, 
1938,  to  15th  July,  1938.  Credit  is  given  for  $100.00  received 
on  account  of  the  weekly  payments.  The  writ  is  further  en- 
dorsed with  claims  for  specific  performance  and  other  relief 
under  the  agreement. 

Appellant  filed  with  his  appearance  an  affidavit  of  merits, 
sworn  on  28th  July,  1938,  in  which  he  refers  to  the  action 
he  had  brought  to  set  aside  the  agreement  and  to  the  judgment 
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of  Mr.  Justice  Makins  dismissing  this  action,  and  says  that  he 
has  instructed  his  solicitors  to  appeal  from  this  judgment,  and 
he  exhibits  a copy  of  a notice  of  appeal  served  on  the  same 
day.  The  affidavit  concludes  with  a paragraph  saying  that  he 
has  a good  defence  to  the  action  on  the  merits,  as  he  is  informed 
and  believes,  and  that  the  affidavit  is  made  in  good  faith  and  not 
for  the  purposes  of  delay. 


This  affidavit  is  not  such  an  affidavit  as  is  required  by  Rule 
56.  It  does  not  show  the  nature  of  the  defence  or  the  facts 
and  circumstances  which  the  appellant  deemed  entitled  him  to 
defend  the  action.  The  fact  that  an  action  brought  by  him  to 
set  aside  the  agreement  is  pending  is  not  a defence  to  an  action 
brought  against  him  to  enforce  the  agreement. 


j 

1 


1 


I 

I 
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The  respondent  moved  for  judgment  under  Consolidated  ! 
Rule  57,  and  on  8th  August,  1938,  the  Assistant  Master  made  . 
an  order  that  appellant  forthwith  pay  to  respondent  $440.00,  ; 

“being  the  arrears  under  the  separation  agreement  entered  ; 
into  by  the  plaintiff  and  the  defendant  and  dated  the  26th  day  j 
of  January,  1938”.  This  is  more  than  the  amount  claimed  after  I 
applying  the  $100.00  received  as  credited  in  the  special  endorse- 
ment. The  Assistant  Master  handed  down  reasons  for  this 
order,  in  which  he  refers  to  the  appellant’s  action  to  set  aside 
the  agreement  and  to  the  appeal  pending  from  the  judgment  dis- 
missing that  action.  He  says  that,  normally,  the  present  action 
would  be  stayed  until  the  merits  had  been  determined,  and,  in 
effect,  that  is  the  view  that  governed  in  so  far  as  the  claim  for 
$10,000.00  was  concerned,  for  he  did  nothing  about  it.  He  gave 
as  a reason  for  awarding  immediate  judgment  in  respect  of  the 
weekly  payments,  the  fact  that  the  respondent  had  been  awarded 
interim  alimony  at  the  rate  of  $30.00  per  week  in  her  earlier  j 
action  for  alimony,  which  the  agreement  she  now  sues  upon  | 
purported  to  settle,  and  as  appellant  had  repudiated  the  agree-  | 
ment  of  settlement,  he  considered  that  respondent  should  be  | 
restored  in  part  to  the  rights  awarded  her  before  the  agreement 
was  entered  into.  It  is  unnecessary  to  consider  now  whether  j 
or  not  the  Assistant  Master  was  right  in  what  he  did  in  respect  j 
of  either  of  the  specially  endorsed  claims.  An  appeal  taken  by 
appellant  from  the  order  of  the  Assistant  Master  was  dismissed 
on  6th  September,  1938,  by  Mr.  Justice  Urquhart.  He  considered 
that  the  affidavit  of  merits  did  not  properly  set  forth  good 
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grounds  of  defence.  The  order  of  Mr.  Justice  Urquhart  con- 
tained a provision  “that  neither  this  order  nor  the  said  order 
of  the  Assistant  Master  shall  be  deemed  to  be  an  adjudication 
of  the  rights  of  the  parties  other  than  as  to  the  said  sum  of 
$440.00,  and  that  no  plea  of  res  judicata  shall  be  based  upon  the 
said  orders,  or  either  of  them.” 

It  is  plain  that  in  these  proceedings  the  right  of  the  respon- 
dent to  judgment  under  Rule  57,  in  respect  of  her  claim  for 
$10,000.00  was  not  adjudicated  upon,  and  that  it  was  not  passed 
upon  because  appellant  took  the  position  that,  pending  his  appeal 
in  the  other  action,  the  motion  should  not  proceed. 

On  November  7th,  1938,  the  Court  of  Appeal  dismissed 
the  appeal  from  the  judgment  of  Mr.  Justice  Makins  dismissing 
appellant’s  action  to  set  aside  the  agreement.  Respondent  there- 
upon again  moved  before  the  Master  for  judgment  under  Con- 
solidated Rule  57  in  respect  of  her  claim  for  $10,000.00  and 
interest. 

Counsel  for  the  appellant  then  took  the  objection  that  the 
respondent  had  already  made  one  such  motion  for  judgment, 
and  that  she  could  not  bring  a second.  The  Master  held 
that  the  right  to  make  the  motion  was  preserved  by  the  provision 
in  the  order  of  Mr.  Justice  Urquhart  already  quoted.  Appel- 
lant’s counsel  then  asked  to  be  allowed  to  file  a further  affidavit 
of  merits,  and  the  motion  for  judgment  was  adjourned  to  permit 
him  to  do  so.  Appellant  filed  a new  affidavit  of  merits,  which 
will  be  hereafter  referred  to,  and  the  motion  for  judgment  was 
renewed.  On  3rd  December,  1938,  the  Master  ordered  that  re- 
spondent recover  from  appellant  the  sum  of  $10,000.00,  pay- 
able under  clause  2 of  the  agreement,  with  interest.  He  also 
gave  respondent  liberty  to  amend  the  writ  by  adding  a claim 
in  respect  of  the  $20.00  weekly  payments  from  the  15th  July  to 
the  date  of  judgment,  and  awarded  judgment  in  respect  of  this 
added  claim.  No  point  has  been  made  on  this  appeal  in  respect 
of  the  adding  by  amendment  of  a claim  for  payment  of  a sum 
not  accrued  due  at  the  date  of  the  writ. 

The  appellant  appealed  from  the  Master’s  order  for  judg- 
ment, and  on  January  6th,  1939,  Mr.  Justice  Chevrier  dismissed 
the  appeal  with  costs.  It  is  from  this  order  that  the  present 
appeal  is  taken. 

Counsel  for  the  appellant  rested  this  appeal  upon  two 
grounds : 
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(1)  that  respondent,  having  already  moved  for  judgment  * 
under  Rule  57  and  obtained  judgment  for  part  of  her  claim,  I 
cannot  make  a second  motion  under  that  Rule. 

(2)  that  in  view  of  appellant’s  second  affidavit  of  merits 
no  order  for  judgment  should  have  been  made. 

It  is  not  necessary  on  this  appeal  to  decide  the  broad 
question  whether,  under  any  ordinary  circumstances.  Con- 
solidated Rule  57  permits  a second  application  for  judgment 
to  be  made.  What  happened  here  was  that,  when  respondent 
moved  for  judgment,  appellant  objected  that  the  motion  could 
not  be  heard  pending  his  appeal  in  the  other  action,  and  the 
Assistant  Master  gave  effect  to  this  objection,  and  did  not  deal 
with  the  motion  for  judgment  so  far  as  the  claim  for  $10,000.00  j 
was  concerned.  Appellant  had  the  full  benefit  of  his  objection, 
whether  it  was  a valid  one  or  not,  and  it  would  be  quite  improper 
now  to  deal  with  the  situation  as  if  respondent’s  former  motion 
had  been  dismissed.  Further,  the  conduct  of  the  appellant,  who 
had  no  proper  affidavit  of  merits  on  file,  in  asking  for  leave  to 
file  a further  affidavit  of  merits,  and  in  procuring  an  enlarge- 
ment of  respondent’s  second  motion  for  judgment  to  enable  him 
to  do  so,  and  subsequently  filing  such  further  affidavit,  operated 
as  a waiver  of  any  objection,  if  any  valid  objection  existed,  to 
proceeding  with  the  second  motion  for  judgment.  There  is  no 
merit  in  this  ground  of  appeal,  and  there  is  nothing  in  the  terms 

I 

of  Rule  57  that  makes  it  necessary  to  give  effect  to  it. 

The  alleged  defences  set  forth  in  the  second  affidavit  of  merits 
require  consideration.  This  affidavit  refers  to  appellant’s  action 
to  set  aside  the  agreement  now  sued  upon,  and  to  the  dismissal 
of  the  action  and  of  the  appeal,  and  proceeds,  in  paragraph  4, 
to  say  that  “the  agreement  was  not  executed  voluntarily  by 
appellant,  but  as  a result  of  improper  pressure,  and  that  he 
signed  the  document  without  knowing  or  appreciating  its  terms, 
and  without  receiving  competent  independent  advice.”  Para- 
graph 5 says  that  the  bargain  disclosed  in  the  agreement  is  | 
unconscionable  and  extortionate,  and  one  which  no  man  in 
possession  of  all  his  senses  and  acting  as  a free  agent  would 
have  made.  ' 

The  learned  Master  was  of  the  opinion  that  these  matters,  if 
now  set  up  for  the  first  time  by  appellant,  would  prevent  his 
giving  judgment,  but  that  they  had  all  been  determined  against 
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appellant  in  his  action  to  set  aside  the  agreement,  and  could 
not,  therefore,  be  set  up  as  a defence. 

Counsel  for  appellant  submits  that  the  question  of  res  judicata 
is  not  one  for  determination  by  the  Master  on  a motion  under 
Rule  57,  and  in  that  connection  he  strongly  objected  that  the 
Master  had  improperly  treated  the  pleadings  in  the  former  action, 
and  the  agreement  itself,  as  before  him  on  the  motion  for  judg- 
ment. There  is  no  doubt  that  the  ground  upon  which  judgment 
against  a defendant  under  Rule  57  must  be  based  is  the  insuffi- 
ciency of  the  defendant’s  affidavit  of  merits,  read  with  any 
cross-examination  of  the  defendant  thereon.  The  plaintiff  can- 
not overcome  defendant’s  affidavit  by  bringing  forward  other 
evidence  except  the  evidence  of  defendant  himself  on  cross- 
examination  upon  his  affidavit.  In  no  sense  is  the  Master  to 
try  the  issues.  The  Master  is  entitled,  however,  to  read  the 
whole  of  defendant’s  affidavit  of  merits,  and  if  he  has  made 
two  such  affidavits  (as  in  this  case),  the  Master  may  read  both 
of  them,  and  any  exhibits  referred  to  in  them.  The  Master  is 
entitled,  and  in  fact  he  is  bound,  to  decide  whether  or  not,  upon 
the  defendant’s  own  showing,  there  is  any  real  dispute  to  be 
tried,  or  whether  the  dispute  has  already  been  judicially  deter- 
mined: Bank  of  Toronto  v.  Stillman  (1930),  65  O.L.R.  375. 

In  his  first  affidavit  of  merits,  appellant  exhibited  a copy  of 
his  notice  of  appeal  in  his  action  to  set  aside  the  agreement.  No 
doubt  he  did  this  to  satisfy  the  Court  that  there  were  issues  in 
that  action,  the  determination  of  which  in  his  favour  would  be 
an  answer  to  respondent’s  present  action  against  him.  Appel- 
lant cannot  very  well  object  to  the  Court  reading  the  notice  of 
appeal  and  comparing  it  with  his  second  affidavit  of  merits,  to 
see  whether  the  matters  he  now  sets  up  as  a defence  are  the 
same  matters  that  in  his  notice  of  appeal  he  complained  were 
determined  against  him  by  the  trial  Judge,  whose  judgment  was 
affirmed.  To  do  this  is  merely  to  give  proper  consideration  to 
appellant’s  own  affidavits  of  merits. 

Looking  then  at  appellant’s  notice  of  appeal  and  disregarding 
any  of  the  documents  that  he  says  the  Master  should  not  have 
read,  it  is  quite  apparent  that  his  grounds  of  appeal  contain  all 
that  is  set  up  by  way  of  defence  in  paragraphs  4 and  5 of  his 
second  affidavit  of  merits.  As  to  these  two  paragraphs  the  Master 
properly  concluded  that  they  showed  no  good  defence  to  the 
action. 
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In  paragraph  6 of  his  affidavit  appellant  says  that  the  terms 
and  conditions  of  the  agreement  have  not  been  complied  with  | 
by  respondent,  particularly  in  that  she  has  not  executed  a separa-  i 
tion  agreement  satisfactory  to  his  solicitors,  and  has  not  signed 
all  documents  releasing  her  dower  rights  in  certain  parcels  of  his  ! 
property,  as  she  is  required  to  do,  and  therefore,  even  if  the  i 
agreement  were  held  to  be  valid  and  lawful,  the  respondent  is  in  | 
default  thereunder. 

The  carefully  restricted  terms  of  this  paragraph  are  signifi- 
cant. There  is  no  statement  that  the  time  for  compliance  by  re-  ! 
spondent  with  the  terms  and  conditions  referred  to  has  come, 
or  that  respondent  has  in  any  way  repudiated  her  obligations 
under  the  agreement,  or  has  refused,  or  has  even  been  asked,  to 
sign  any  agreement  or  document.  The  statements  made  in  para-  ' 
graph  6,  except  the  final  conclusion  that  respondent  is  in  default, 
could  have  been  made  in  precisely  the  same  terms  the  moment 
the  agreement  was  executed.  If  there  are  any  facts  and  cir- 
cumstances that,  added  to  what  appears  in  the  affidavit,  constitute 
a defence,  these  facts  and  circumstances  also  must  be  disclosed  ' 
in  the  affidavit.  There  is  nothing,  either  of  fact  or  of  circum- 
stance in  the  material  before  the  Court  to  indicate  that  respon-  | 
dent  has  been  guilty  of  any  breach  of  the  agreement.  As  to 
appellant’s  conclusion  that  therefore  the  respondent  is  in  default, 
this  is  not  a statement  of  fact  but  merely  appellant’s  opinion  of 
the  result  in  law,  based  upon  antecedent  statements,  which  do  i 
not  warrant  it:  see  Morris  v.  Morris  (1923),  25  O.W.N.  193. 

Counsel  for  appellant  earnestly  argued  that,  in  any  event, 
it  was  necessary  that  respondent  should  have  shown  that  she 
was  ready  and  willing  to  perform  the  agreement  on  her  part. 

I do  not  think  she  was  required  to  show  anything  of  the  kind. 

A plaintiff  is  not  required  to  prove  anything  on  an  application 
under  Rule  57.  The  defendant  is  to  show  the  nature  of  his  ' 
defence,  and  to  disclose  such  facts  as  may  be  deemed  sufficient  ^ 
to  entitle  him  to  defend,  and  it  is  upon  his  success  or  failure  in  ; 
doing  so  that  the  fate  of  the  motion  must  turn.  In  a sense  the  ; 
usual  rule  is  reversed  for  this  special  purpose,  and  the  burden  | 
of  proof,  such  as  it  is,  lies  upon  the  defendant  and  not  upon  ! 
the  plaintiff.  Appellant  might  as  well  argue  that  respondent  I 
has  not  proved  that  he  even  signed  the  agreement.  A plaintiff 
is  not  required,  on  such  a motion,  to  prove  his  cause  of  action. 
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Suing  upon  a promissory  note,  a plaintiff  does  not,  on  such  a 
motion,  prove  that  defendant  signed  the  note.  It  is  for  the 
defendant  to  say  he  did  not  sign  it,  if  that  is  his  defence. 

There  remains  paragraph  7 of  the  affidavit.  There  is  nothing 
in  the  affidavit  to  identify  the  subject  matter  of  paragraph  7 
with  any  claim  in  the  special  endorsement,  but  appellant’s  counsel 
informs  us  that  it  relates  to  $5,000.00  of  the  $10,000.00  claim, 
and  that  it  is  a fixed  sum  which,  by  the  terms  of  the  agree- 
ment, appellant  was  to  pay  respondent  for  the  costs  of  her 
solicitors.  In  argument,  counsel  for  appellant  himself  went 
outside  the  affidavits  of  merits  in  discussing  this  paragraph, 
and,  in  particular,  he  referred  to  the  terms  of  the  agreement,  in 
so  far  as  it  deals  with  this  item.  It  was  necessary  for  him  to 
do  this  to  make  his  argument  intelligible  because  the  affidavit 
of  merits  does  not  disclose  all  the  essential  facts. 

Appellant  contends  that  the  amount  agreed  to  be  paid  for 
costs  is  far  more  than  respondent  is  obliged  to  pay  her  solicitors, 
and  that  there  was  misrepresentation  of  fact  in  that  regard. 
These  matters  were,  however,  determined  adversely  to  appel- 
lant in  his  action  to  set  the  agreement  aside,  as  appears  by  his 
notice  of  appeal  in  that  action. 

The  only  other  defence  which  it  is  argued  is  disclosed  by 
paragraph  7 is  that  it  would  be  inequitable  to  permit  respondent 
to  collect  from  appellant  for  costs  more  than  she  is  obligated 
to  pay  out  for  costs,  and  that  she  has  the  right  to  have  her 
solicitors’  costs  taxed.  This  is  not  a defence  to  an  action  upon 
a promise  of  the  appellant  to  pay  respondent,  not  the  amount  of 
her  solicitors’  costs,  whatever  they  may  be,  but  a sum  fixed 
and  agreed  upon  between  them  as  the  sum  to  be  paid  to  her  by 
him  for  her  solicitors’  costs.  The  right  to  tax  the  costs,  if  there 
is  such  a right,  is  her  right,  which  she  is  not  bound  to  exercise. 
The  provisions  of  The  Solicitors’  Act,  R.S.O.  1937,  ch.  223,  do 
not  extend  to  this  appellant.  Further,  appellant’s  notice  of 
appeal  in  the  former  action  again  furnishes  an  answer.  Clause  8 
of  the  grounds  of  appeal  complains  of  the  alleged  excessive 
amount  of  costs.  Clause  12  says  that,  under  the  circumstances 
disclosed  in  the  evidence,  it  would  be  inequitable  to  permit  re- 
spondent to  enforce  the  agreement.  This  alleged  ground  of 
defence  has,  therefore,  been  already  determined  against  appel- 
lant, and  is  not  now  available  to  him. 
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The  conclusion  is  inevitable  that  the  Master  was  right  in  hold-  i 
ing  that  appellant  has  not  a good  defence  to  the  action  on  the 
merits  and  has  not  disclosed  such  facts  as  might  be  deemed  i 
sufficient  to  entitle  him  to  defend  the  action,  and  his  order  and  | 
the  order  of  Mr.  Justice  Chevrier  must  be  affirmed.  ! 

The  appeal  is  dismissed  with  costs,  including  the  costs  of  | 
the  attendance  of  counsel  upon  a former  occasion  when  this  ; 
appeal  was  on  the  list  for  argument  and  was  adjourned.  ! 

Middleton  J.A.: — I agree. 

i 

I 

Masten  J.A.  : — It  would  have  been  difficult,  if  not  impossible,  ! 
for  me  to  concur  in  the  dismissal  of  the  present  appeal,  but  for 
the  assurance  of  my  brothers  that  the  conclusion  at  which  : 
they  have  arrived  is  predicated  on  the  special  facts  as  de- 
tailed by  my  Lord  in  his  judgment,  and  that  this  case  does  not 
in  any  respect  disturb  the  practice  as  heretofore  settled.  Rely-  i 
ing,  however,  on  that  assurance,  I concur  in  the  view  that  ade- 
quate grounds  for  requiring  this  case  to  go  to  trial  have  not  been 
established.  | 

Appeal  dismissed  with  costs. 


[GILLANDERS  J.A.]  I 

Kingstone  v*  Dominion  Alloy  Steel  Corporation  Ltd*  et  aL 

I 

Contracts — Companies — Purchase  of  company  shares — Alleged  untrue  j 
statements  in  prospectus — Fraud  not  alleged — Whether  plaintiff  en-  | 
titled  to  rescission  of  contract  because  of  alleged  innocent  misrepre- 
sentations of  fact — Claim  of  plaintiff  against  directors  of  company 
for  compensation  under  sec.  53  of  The  Companies  Act,  R.8.C.  1927,  j 
ch.  27 — The  Limitations  Act,  R.S.O.  1937,  ch.  118,  sec.  48(1)  (5^).  | 

The  plaintiff  in  this  action  alleged  that  he  had  been  induced  to  purchase  I 
shares  of  stock  of  the  defendant  corporation  as  a result  of  untrue  ; 
statements  made  in  the  prospectus  of  the  defendant  company.  The  ' 
plaintiff  claimed  as  against  the  defendant  corporation  rescission  of  i 
his  contract  to  purchase  the  shares  and  the  return  of  the  money  paid  ' 
by  him  to  the  company  for  the  shares,  and  as  against  the  directors 
of  the  company  the  plaintiff  claimed  compensation  under  sec.  53  of  ; 
The  Companies  Act,  R.S.C.  1927,  ch.  27,  with  respect  to  the  alleged  i 
untrue  statements  contained  in  the  prospectus.  i 

The  action  was  dismissed  with  costs  for  the  following  reasons:  i 

(1)  The  plaintiff  failed  to  prove  any  material  misrepresentations  in  J 

the  prospectus.  |i 

(2)  The  contract  for  the  purchase  of  the  shares  having  been  completed  ■ 
and  not  being  executory,  and  no  fraud  having  been  alleged  or  proved,  | 
rescission  could  not  be  granted  for  any  innocent  misrepresentations.  : 

(3)  The  claim  against  the  directors  was  barred  by  sec.  48(1)  (p)  of  The  i 
Limitations  Act,  R.S.O.  1937,  ch.  118,  since  the  cause  of  action  under  | 
sec.  53  of  The  Companies  Act  accrued  at  the  time  when  the  shares 
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were  subscribed  for,  which  was  more  than  six  years  before  the  date 
of  the  commencement  of  this  action. 

(4)  On  a claim  under  sec.  53  of  The  Companies  Act  against  a director 
of  a company  for  compensation  for  alleged  untrue  statements  in  the 
prospectus,  the  measure  of  damages  is  the  difference  between  the 
purchase  price  and  the  fair  value  of  the  shares  at  the  time  of  allot- 
ment. The  plaintiff  did  not  adduce  any  evidence  to  establish  the  fair 
value  of  the  shares  at  the  date  of  allotment. 

An  action  for  rescission  of  a contract  for  the  purchase  of 
shares  of  stock  of  a limited  company. 

April  3rd,  4th  and  5th,  1939.  The  action  was  tried  by 
Gillanders  J.A.  without  a jury  at  Toronto. 

W.  R.  Willard,  for  the  plaintiff. 

7.  F.  Hellmuth,  K.C.,  and  G.  M.  Huy  eke,  K.C.,  for  the  defen- 
dant R.  V.  LeSueur. 

D.  L.  McCarthy,  K.C.,  for  the  defendant  W.  B.  Boyd. 

A,  W.  R.  Sinclair,  K.C.,  and  K.  G.  Morden,  for  the  defendant 
Dominion  Alloy  Steel  Corporation  Ltd. 

April  12th,  1939.  Gillanders  J.A.: — This  action  is  brought 
by  the  plaintiff  against  the  defendant  corporation  for  rescission 
of  the  purchase  by  him  of  84  shares  of  preferred  stock  and 
42  shares  of  common  stock  in  the  defendant  company,  and  for 
the  return  of  the  sum  of  $840.00,  being  the  purchase  price  of 
the  said  stock,  together  with  interest  thereon  from  February 
2nd,  1925. 

The  prayer  in  the  statement  of  claim  asks  only  for  (a)  rescis- 
sion, (b)  the  sum  of  $840.00,  being  the  purchase  price  and 
interest,  (c)  costs  of  the  action,  and  (d)  such  further  relief 
as  the  Court  may  direct,  but  the  Dominion  Companies  Act,  R.S.C. 
1927,  ch.  27,  is  pleaded,  and  the  relief  sought  against  the  per- 
sonal defendants  is  against  them  as  directors  for  compensation 
under  sec.  53  of  that  Act,  for  alleged  untrue  statements  con- 
tained in  the  prospectus,  on  the  strength  of  which  the  plaintiff 
claims  to  have  purchased  the  stock  in  question. 

On  the  opening  of  the  trial,  plaintiff’s  counsel  withdrew  the 
action  and  all  statements  or  allegations  made  against  the  defen- 
dant LeSueur,  and  the  action  was,  as  against  the  defendant 
LeSueur,  therefore,  on  consent,  dismissed  with  costs.  Plaintiff 
then  moved  to  amend  his  statement  of  claim  by  claiming  that 
the  statements  in  the  prospectus  to  which  he  objects  “were 
untrue  and  fraudulent”,  and  that  he  was  induced  to  purchase  the 
stock  “by  fraud”.  As  the  action  was  framed,  it  did  not  allege 
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fraud,  but  claims,  in  paragraph  7 thereof,  that  the  statements 
in  the  prospectus  and  folder  were,  at  the  time  they  were  pub- 
lished, and  at  the  time  the  plaintiff  purchased  the  said  stock, 
“untrue  and  erroneous”. 


I denied  the  plaintiff’s  motion  to  make  such  an  amendment  ! 
and  set  up  fraud  at  this  stage;  and  the  action  proceeded  as  j 
framed.  ! 

A company  had  originally  been  incorporated  under  the  laws  ' 
of  the  Dominion  of  Canada,  on  May  28,  1919,  under  the  name 
of  “The  Lake  Huron  Steel  Corporation  Limited”,  the  name  of  j 
which  was  changed  by  Supplementary  Letters  Patent,  dated  | 
February  15,  1922,  to  “Dominion  Alloy  Steel  Corporation  Limi-  ' 
ted”.  This  company  may  conveniently  be  referred  to  hereafter 
as  the  “old  company”.  By  Letters  Patent  dated  6th  February,  , 
1923  (exhibit  19)  a company  of  the  same  name  (Dominion  Alloy 
Steel  Corporation)  was  incorporated,  and  it  was  in  this  later  ' 
company  that  the  plaintiff  purchased  stock.  This  company  will 
be  hereafter  called  the  “new  company”.  ; 

Although  no  point  of  it  was  made  at  the  trial,  the  Letters  i 
Patent  of  the  new  company  purport  to  be  a “re-incorporation”,  ' 
and  purport  to  be  issued  “re-incorporating”  the  Dominion  Alloy  I 
Steel  Corporation  Limited.  Just  what  the  effect  of  a “re-incor- 
poration” is,  I do  not  know,  and  the  point  was  not  mentioned. 

By  application  dated  March  26th,  1923,  plaintiff  subscribed  ' 
for  70  shares  of  eight  per  cent,  preferred  stock  and  20  shares  of  i 
common  stock  in  this  new  company,  being  seven  units  at  $120.00  I 
per  unit.  On  this  he  paid  $660.00  and  agreed  to  pay  the  balance  i 
in  five  instalments.  Subsequently,  this  application  was  amended  | 
whereby  the  plaintiff  was  to  take  a total  of  80  shares  of  pre-  I 
ferred  stock,  with  which  he  was  to  get  42  shares  of  common  i 
stock  for  a total  purchase  price  of  $840.00.  Part  of  this  was  paid  | 
in  cash,  and  the  company  acknowledged  the  final  payment  for  I 
this  stock  by  letter  dated  January  19,  1925,  and  certificates  for  ; 
the  stock  purchased  were  duly  delivered  to  the  plaintiff.  He  ; 
still  holds  this  stock.  He  claims  that  in  August,  1938,  certain  * 
inquiries  were  made  by  him,  and  he  obtained  information  in- 
dicating that  certain  statements  in  the  prospectus  or  folder  on  i; 
which  he  purchased  the  stock  were  untrue  and  incorrect,  and  | 
after  writing  to  the  president  of  the  company  demanding  the 
return  of  his  purchase  money,  commenced  this  action. 
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Although  various  allegations  are  made  in  the  statement  of 
claim,  at  the  trial  the  plaintiff  stated  his  complaints  to  be  (a) 
that  whereas  the  prospectus,  or  folder,  on  the  strength  of  which 
he  bought,  represented  that  the  company  had  acquired  a valu- 
able site  consisting  of  200  acres  of  land  situated  on  the  St.  Clair 
River  immediately  adjoining  the  plant  of  the  Imperial  Oil  Com- 
pany at  Sarnia,  Ontario,  he  has  been  informed  that  the  defen- 
dant company  had  not  acquired  the  said  lands  and  was  not,  and 
is  not,  the  owner  thereof.  This,  he  states,  to  be  his  principal 
complaint;  (b)  that  while  the  prospectus  represented  the  com- 
pany would  have  the  use  in  Canada  of  very  valuable  alloy  steel 
patents  owned  by  Mr.  C.  Harold  Wills,  the  defendant  company 
did  not  in  fact  ever  acquire  these  patents,  nor  did  they  ever 
acquire  title  thereto,  or  the  right  to  use  same;  (c)  while  the 
prospectus  represents  that  the  defendant  company  had  been 
incorporated  and  organized  for  the  purpose  of  erecting  a modern 
steel  plant  at  Sarnia,  Ontario,  for  the  manufacture  of  alloy, 
high  carbon  and  special  quality  steel,  that  the  plant  has  never 
manufactured  any  alloy  steel,  nor  has  it  been  equipped  to  do 
so.  Although  the  plaintiff  himself  in  his  evidence  did  not  men- 
tion it  as  one  of  his  complaints,  it  is  also  urged  that  the  evi- 
dence shows  that  the  42  shares  of  common  stock  issued  to  him 
as  fully  paid  are  not  in  fact  fully  paid. 

The  old  company  was  organized  for  the  principal  object  of 
entering  into  the  business  of  manufacturing  alloy  and  high  carbon 
steel  for  the  motor  industry,  and  with  this  in  mind,  to  establish 
a plant  at  or  near  Sarnia  on  the  St.  Clair  River  advantageously 
situated  to  obtain  coal  and  ore,  and  for  the  shipping  of  its 
products.  The  financing  of  the  old  company  did  not  proceed  well 
and  before  it  had  erected  buildings  or  started  in  production,  the 
new  company  was  incorporated.  There  is  no  doubt  that  the 
object  of  the  new  company  was  to  take  over  the  assets  of  and 
carry  on  the  business  of  the  old  company. 

The  evidence  adduced  in  connection  with  the  allegations  made 
is  meagre,  and  in  great  part  confusing  and  inconclusive. 

As  to  the  land,  it  appears  that  a syndicate,  of  which  Mr. 
B.  H.  McCreath,  vice-president  of  the  old  company,  was  a mem- 
ber, negotiated,  during  1922,  with  the  Department  of  Indian 
Affairs  to  have  some  1,200  acres  of  Indian  lands  lying  along 
the  St.  Clair  River  released  by  the  Indians  to  the  Crown.  It 
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was  proposed  by  the  syndicate  to  acquire  this  property,  partly 
for  the  purpose  of  a land  company  and  partly  for  the  old  com- 
pany. It  is  said  it  was  arranged  that  the  old  company  was  to 
get  200  acres  on  the  payment  of  $75,000.00,  but  no  agreement 
or  contract  in  writing  was  produced.  It  was  testified  that  a con- 
siderable sum  in  cash  was  paid  by  the  syndicate  and  that  the 
old  company  gave  a promissory  note  for  the  $75,000.00  men- 
tioned. A note  is  produced  for  this  amount  dated  October  6th, 
1922,  made  by  the  old  company  in  favour  of  the  Dominion  of 
Canada  Department  of  Indian  Affairs.  This,  it  is  said,  was 
returned  by  the  Department  when  the  new  company  replaced  it 
with  its  note.  The  old  company  paid  no  cash  nor  did  it  make 
any  payments  on  the  note,  although  it  is  said  in  the  division  of  the 
lands  between  the  two  companies  the  old  company  got  its  land 
at  a comparatively  low  price. 

After  the  incorporation  of  the  new  company  this  note  was,  as 
I have  said,  replaced  by  a note  of  the  new  company  for  a 
similar  amount,  and  on  this  note  the  new  company  has  paid 
some  $50,000.00,  leaving  a balance  of  some  $25,000.00  still  to 
pay.  The  new  company  apparently  entered  into  possession  of 
the  lands  in  question,  has  erected  buildings  thereon,  has  paid 
taxes,  and  nothing  has  been  done  by,  nor  any  rights  in  con- 
nection therewith  claimed  or  asserted  by  the  old  company  since 
that  date.  Whether  the  new  company  has  or  has  not  a definite 
contract  respecting  the  lands  in  question,  or  if  so  what,  was 
not  shown. 

The  words  in  the  folders  (exhibits  2 and  3)  respecting  the 
lands,  one  of  which  was  in  the  hands  of  the  plaintiff  before 
making  his  purchase,  are  as  follows : 

“Security  Offered. 

“The  company  has  acquired  a very  valuable  site,  consisting 
of  two  hundred  and  fifty  (250)  acres  of  land  situated  on  the 
St.  Clair  River  immediately  adjoining  the  plant  of  the  Imperial 
Oil  Company  at  Sarnia,  Ontario.  This  site  is  on  the  direct  water 
route  between  the  iron  ore  mines  of  Minnesota  and  the  coal 
fields,  and  is  advantageously  situated  to  obtain  the  lowest  water 
freight  rates  for  raw  materials  and  shipping  of  finished  products. 
The  plant  will  also  enjoy  excellent  railway  facilities,  being  at  the 
junction  of  two  trunk  lines.” 
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However,  the  statement  of  claim  alleges  in  paragraph  5 
thereof  that  “as  a result  of  the  statements  enumerated  in  para- 
graphs 3 and  4 herein,  which  said  statements  were  brought  to 
the  attention  of  the  plaintiff  herein  before  the  2nd  day  of 
February,  1925,  the  plaintiff  was  induced  to  purchase”  the  stock 
in  question,  and  in  paragraph  3 it  is  alleged,  inter  alia,  that  “the 
defendants  . . . published  or  caused  to  be  published,  and  are 
responsible  for  the  publication  of  a prospectus  of  the  said  defen- 
dant company  dated  the  13th  day  of  February,  1923,  in  which 
it  was  stated  . . . that  the  company  had  arranged  to  acquire 
certain  lands  adjacent  to  the  City  of  Sarnia  from  the  Dominion 
of  Canada  at  the  purchase  price  of  $75,000.00,  and  has  obligated 
itself  to  pay  this  amount  of  the  proceeds  of  the  present  issue  of 
preference  shares.”  This  apparently  refers  to  the  statutory 
prospectus.  No  proof  has  been  established  of  any  misrepresenta- 
tion in  this  connection. 

As  to  the  patent  rights,  the  prospectus  or  circular  on  which 
the  plaintiff  says  he  relied,  states,  inter  alia,  “the  company  will 
have  the  use  in  Canada  of  very  valuable  alloy  steel  patents 
owned  by  Mr.  C.  Harold  Wills”.  The  prospectus  goes  on  to 
state  something  of  Mr.  Wills’  history,  and  that  the  company 
will  have  the  benefit  of  Mr.  Wills’  knowledge  and  experience 
with  the  patents. 

The  prospectus  shows  that  Mr.  Wills  was  a director  of  the 
company,  and  he  was  for  a time,  at  least,  connected  with  its 
operations.  There  was  produced  a document,  dated  March,  1922, 
signed  by  Mr.  Wills,  whereby  he  purported  to  grant  permission 
(but  not  exclusive)  to  the  old  company  to  manufacture  steel 
under  certain  patents  referred  to  therein,  on  the  terms  therein 
set  out. 

There  is  also  in  evidence  an  agreement  between  one  Howard 
and  Bert  H.  McCreath,  on  the  one  part,  and  the  new  company, 
on  the  other  part,  wherein  it  is  stated  that  among  the  assets 
and  benefits  which  the  parties  of  the  first  part  have  obtained 
for,  or  turned  over  to  the  new  company,  they  have  obtained  from 
C.  Harold  Wills  certain  processes  covered  by  patents  therein 
mentioned  (being  the  same  number  as  those  listed  in  the  licence 
to  the  old  company),  “and  have  assigned  and  transferred  to  the 
corporation  the  said  licences  and  patents  and  all  advantages  and 
benefits  moving  therefrom  to  the  corporation”. 
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In  consideration  of  the  benefits  flowing  to  the  company  under  j 
this  agreement  it  is  stated  that  the  company  had  allotted  and  j 
issued  to  the  parties  of  the  first  part  486,990  fully  paid  shares 
of  the  corporation.  This  is  signed  by  all  parties  under  seal.  The 
stock  referred  to  was  issued  to  Messrs.  McCreath  and  Howard. 

Mr.  McCreath  says  that  this  agreement  was  made  on  an 
understanding  with  Mr.  McKinley,  the  company’s  then  solicitor, 
that  he  (McCreath)  was  to  receive  settlements  of  claims  he  had 
partly  in  cash  and  partly  in  stock,  the  exact  amount  of  which 
was  not  settled. 

On  all  the  evidence  I cannot  find  that  the  plaintiff  has  estab- 
lished that  the  new  company  did  not  have  the  use  of  the  Wills’ 
patents  or  of  Mr.  Wills’  services. 

In  respect  of  the  complaint  that  the  prospectus  represented 
that  the  plant  was  being  erected  for  the  manufacture  of  alloy, 
high  carbon  and  special  quality  steel  and  has  never  manufac- 
tured alloy  steel,  nor  has  the  plant  been  equipped  to  do  so,  apart 
from  other  considerations,  the  evidence  shows  that  the  plaintiff 
knew  from  the  inception  that  the  company  had  never  actually 
started  to  make  steel,  and  I think  if  he  considered  the  representa- 
tion in  question  material,  the  delay  on  his  part  in  proceeding 
promptly  is  fatal  to  any  claim  now  on  this  ground : hi  re  Scottish 
Petroleum  Co.  (1883),  23  Ch.  D.  413;  Robert  v.  Montreal  Trust 
Co.  (1918),  56  S.C.R.  342. 

As  to  the  allegation  that  the  plaintiff’s  common  stock  was 
not  fully  paid,  I do  not  recall  that  this  was  argued,  but  in  any 
event  there  is  no  evidence  to  indicate  that  the  stock  was  other 
than  fully  paid  stock. 

On  the  evidence  I am  unable  to  And  that  the  plaintiff  has 
proved  any  material  alleged  misrepresentations. 

But  I think  the  plaintiff’s  case  fails  for  another  reason.  The 
contract  here  in  question  was  fully  executed  long  before  the 
complaint  was  made  or  action  taken.  Fraud  is  neither  alleged 
nor  proved. 

In  Angel  v.  Jay,  [1911]  1 K.B.  666,  at  p.  671,  it  was  held  that  j 
“misrepresentation  is  no  ground  for  setting  aside  an  executed  j 
contract,  unless  such  misrepresentation  would  be  not  only  suffi-  s 
dent  to  afford  ground  in  equity  for  rescission  of  an  executory  | 
contract,  but  also  is  deceitful  in  contemplation  of  a Court  of  j 
law’’. 
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Although  in  Lever  Bros.  v.  Bell,  [1931]  1 K.B.  557,  at  p.  588, 
Scrutton  L.J.  expressed  the  view  that  the  principle,  that  an 
executed  contract  cannot  be  rescinded  for  innocent  misrepre- 
sentation, required  consideration,  and  while  certain  statements 
in  First  National  Reinsurance  Co.  Ltd.  v.  Greenfield,  [1921]  2 
K.B.  260,  which  was  an  action  for  calls  on  shares  in  which  the 
main  issue  was  the  necessity  for  prompt  action  being  taken, 
indicate  otherwise,  I think  that  case  is  to  be  distinguished,  and 
that  on  the  facts  in  this  case  I should  follow  the  decision  of  the 
Divisional  Court  in  Ahrey  v.  Victoria  Printing  Co.  (1912),  21 
O.W.R.  444,  which  adopts  the  law  as  stated  in  Angel  v.  Jay, 
supra. 

In  this  case  no  fraud  being  alleged  or  proved,  I think  the 
plaintiff  could  not  obtain  rescission. 

So  far  as  the  defendant  Boyd  is  concerned,  I am  of  opinion 
that  The  Limitations  Act,  R.S.O.  1937,  ch.  118,  sec.  48(1)  {g) , is  a 
complete  defence.  Any  claim  against  this  defendant  in  this 
action  can  only  be  by  virtue  of  the  Dominion  Companies  Act, 
R.S.C.  1927,  ch.  27,  sec.  53(2),  providing  for  the  liability  of 
directors  and  others,  “to  pay  compensation  to  all  persons  who 
subscribe  for  any  shares  or  debentures  on  the  faith  of  the 
prospectus  for  the  loss  or  damage  they  may  have  sustained  by 
reason  of  any  untrue  statement  therein”  unless  they  prove 
certain  facts  which  the  section  proceeds  to  set  out,  and  with 
which  we  are  not  concerned  here. 

The  provisions  of  sec.  53,  with  which  we  are  here  concerned, 
are  to  the  same  effect  as  sec.  84  of  The  Companies  (Consolida- 
tion) Act,  1908,  8 Edw.  VII,  ch.  69,  in  England,  and  appeared 
originally  in  The  Directors  Liability  Act,  1890,  53-54  Viet.,  ch.  64, 
passed  as  a result  of  the  decision  in  Derry  v.  Peek  (1889),  14 
App.  Cas.  337.  In  Geipel  v.  Peach,  [1917]  2 Ch.  108,  which  was 
an  action  brought  against  a director  claiming  compensation 
under  sec.  84  of  The  Companies  (Consolidation)  Act,  1908,  Eng- 
land, it  was  held  that  the  liability  of  directors  and  others  under 
this  section  was  a liability  in  tort;  in  Thomson  v.  Lord  Clan- 
morris,  [1900]  1 Ch.  718,  an  action  brought  by  a shareholder 
against  directors  under  sec.  3 of  The  Directors  Liability  Act, 
1890,  it  was  held  that  in  such  a case  the  cause  of  action  accrues 
at  the  time  when  the  shares  are  subscribed  for  and  the  action 
must  be  brought  within  six  years  from  that  date.  In  my  opinion. 
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therefore,  the  action  against  the  defendant  Boyd  is  now  barred  ' 
by  the  statute. 

Furthermore,  Mr.  McCarthy  argues  that  no  claim  for  “com- 
pensation” is  proved.  In  such  a claim  the  measure  of  damages 
is  the  difference  between  the  purchase  price  and  the  fair  value 
of  the  shares  at  the  time  of  the  allotment:  see  McConnel  v.  I 
Wright,  [1903]  1 Ch.  546.  ! 

The  purchase  price  of  the  shares  was,  as  I have  indicated, 
$840.00,  but  there  is  no  evidence  adduced  to  show  what  a fair 
value  of  the  shares  was  at  the  time  of  allotment. 

Although  in  view  of  the  conclusion  at  which  I have  arrived 
I am  not  faced  with  the  difficulty,  it  should  be  noted  that  the 
plaintiff,  in  his  claim  against  the  company,  seeks  rescission  of 
his  contract  to  become  a shareholder,  and  the  return  of  his 
money,  while  his  claim  against  the  defendant  Boyd  for  com- 
pensation can  only  be  maintained  by  him  as  a shareholder  for 
the  difference  between  what  he  paid  and  what  his  shares  were 
worth.  It  may  be  that  in  order  to  succeed  the  plaintiff  should 
first  elect  whether  he  seeks  a remedy  against  the  company  for 
rescission,  or  to  retain  his  shares  and  seek  his  remedy  under 
the  statute  as  a shareholder:  Milne  v.  Durham  Hosiery  Mills  Ltd. 
(1925),  57  O.L.R.  228;  Ward  v.  Siemon  (1918),  43  O.L.R.  113. 

In  the  result  the  plaintiff’s  claim  against  all  defendants  must 
be  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Re  Solloway* 

Bankruptcy  — Petition  for  receiving  order  — Jurisdiction  of  Supreme 

Court  of  Ontario — Locality  of  debtor — Place  where  debtor  carried 

on  business  during  year  preceding  date  of  presentation  of  petition — 

The  Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  secs.  4(5)  and  2iy). 

On  a petition  in  bankruptcy  against  I.  W.  C.  Solloway,  it  was  contended 
for  the  applicant  that  the  debtor  had  carried  on  business  during  the 
year  immediately  preceding  the  date  of  the  presentation  of  the  bank- 
ruptcy petition  in  Ontario,  and  that  therefore,  the  Supreme  Court  of 
Ontario  had  jurisdiction  to  determine  the  petition  by  virtue  of  sec. 
4(5)  and  sec.  2(y)  of  The  Bankruptcy  Act,  R.S.C.  1927,  ch.  11. 

Held,  by  the  Court  of  Appeal,  McTague  J.A.  dissenting,  that  I.  W.  C. 
Solloway  had  not  carried  on  business  in  Ontario  actively  during  the 
year  immediately  preceding  the  presentation  of  the  petition,  and  that 
he  could  not  be  said  to  have  carried  on  business  in  a constructive 
sense  during  that  period,  because  at  no  time  did  the  debtor  personally 
trade  or  carry  on  business  in  Ontario  leaving  debts  unpaid,  although 
certain  limited  companies  which  he  controlled  had  at  one  time 
carried  on  business  in  Ontario  leaving  debts  unpaid:  In  re  Reynolds, 
[1915]  2 K.B.  186;  Ex  parte  Bamford  (1809),  15  Ves.  449,  and  In  re 
Worsley,  [1901]  1 Q.B.  309,  considered  with  reference  to  the  doctrine 
that  a debtor  who  has  retired  from  trade  leaving  unpaid  debts  is 
considered  to  be  constructively  continuing  to  carry  on  business  for 
the  purposes  of  the  law  as  to  bankruptcy. 

A MOTION  for  a receiving  order  against  I.  W.  C.  Solloway. 

The  motion  was  heard  by  Urquhart  J.  in  Bankruptcy  Court 
at  Toronto. 

F.  A.  Brewin,  for  the  petitioner. 

R.  I.  Ferguson,  K.C.,  for  the  debtor. 

September  22nd,  1938.  Urquhart  J.: — Application  for  a 
receiving  order  made  by  John  P.  McLaughlin,  a judgment  credi- 
tor of  the  debtor. 

By  a judgment  of  Kerwin  J.,  dated  the  13th  day  of  June, 
1933,  [1934]  O.R.  464,  at  p.  466,  a report  of  the  Assistant 
Master  finding  a sum  due  by  the  debtor  to  the  petitioner  was 
confirmed  and  the  petitioner  was  awarded  judgment  for  $55,- 
922.58.  The  Court  of  Appeal  reversed  this  in  1934,  [1934]  O.R. 
464,  the  Supreme  Court  of  Canada  in  1936  restored  the  judg- 
ment at  a reduced  amount,  [1936]  S.C.R.  127,  and  the  Privy 
Council  last  year  restored  the  original  judgment  at  the  original 
amount  of  $55,922.58. 

This  last  judgment  is  reported  in  [1938]  A.C.  247. 

On  November  4,  1937,  after  the  first  judgment  had  been 
pronounced,  the  solicitors  for  the  petitioner  wrote  to  the 
solicitors  for  the  debtor  demanding  payment  of  the  above  sum 
with  interest,  amounting  in  all  to  $69,237.25.  This  was  not 
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complied  with  and  no  effort  has  been  made  to  pay  same.  In  j 
fact  about  the  same  time  intimation  was  given  that  the  debtor  • 
was  about  to  suspend  payment  of  his  debts  (sec.  3(i)  ). 

A petition  in  bankruptcy  was  filed  in  the  Bankruptcy  Court 
on  November  25,  1937,  and  served  on  the  30th  day  of  December, 
1937,  on  the  debtor,  in  the  City  of  Toronto,  where  the  defendant 
was  then  and  had  been  for  a period  of  two  months  attending  on 
criminal  proceedings  against  him,  whether  in  custody  or  other- 
wise is  not  clear. 

The  King’s  order  was  not  issued  until  the  23rd  of  November, 
1937,  and  it  was  not  made  an  order  of  the  Supreme  Court  of 
Canada  until  the  18th  day  of  January,  1938,  or  eight  days  after 
the  day  set  for  the  presentation  of  the  bankruptcy  petition. 

Consideration  of  the  petition  was  from  time  to  time  ad- 
journed, and  finally  it  .was  argued  on  May  17th  before  me,  and 
judgment  reserved.  I do  not  think  the  petition  was  premature 
as  there  was  an  existing  judgment  debt  even  before  the  King’s 
order  was  taken  out. 

Two  grounds  of  bankruptcy  are  alleged:  (a)  that  the  debtor 
had  ceased  to  meet  his  liabilities  as  they  became  due;  (b)  that 
he  gave  a verbal  notice  through  his  solicitors  that  he  had  sus- 
pended or  was  about  to  suspend  payment  of  his  debts. 

It  was  scarcely  argued  before  me  that  an  act  of  bankruptcy 
had  not  taken  place;  the  real  issue  before  me  was  whether  the 
petition  should  have  been  presented  in  Montreal  or  in  Toronto. 

The  debtor  took  the  position  that  failure  to  pay  one  creditor 
when  the  debtor  has  many  creditors  does  not  prove  that  he  has 
ceased  to  pay  his  creditors  generally  as  debts  become  due  and 
he  refers  to  In  re  Tenenbein  (1927),  8 C.B.R.  321.  In  that  case 
the  circumstances  were  entirely  different  from  this. 

The  judgment  of  the  creditor  indicates  that  the  debtor  owes 
large  sums  outside  of  this  particular  claim,  which  is  large  j 
enough,  and  then  there  is  the  intimation  that  he  had  suspended  j 
or  was  about  to  suspend  payment  of  his  just  debts,  which  fact  j 
is  not  denied.  j 

There  is  no  doubt  in  my  mind  that  the  debtor  is  bankrupt  j 
within  the  meaning  of  sec.  3 of  the  Act.  Reference  to  In  re 
Raitblat  (1925),  5 C.B.R.  714.  The  debtor  should  therefore  be  j 
declared  a bankrupt  by  some  Court.  Can  he  be  declared  a bank- 
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rupt  here  in  this  Court?  Can  the  bankruptcy  petition  be  pre- 
sented in  Toronto?  Sec.  4(5)  of  R.S.C.  1927,  ch.  11,  says: 

‘The  petition  shall  be  presented  to  the  court  having  jurisdic- 
tion in  the  locality  of  the  debtor.”  The  “locality  of  the  debtor” 
is  defined  by  sec.  2{y)  which  reads: 

“ ‘locality  of  a debtor,’  whether  a bankrupt  or  assignor  means 
“(i)  the  principal  place  where  the  debtor  has  carried  on 
business  during  the  year  immediately  preceding  the  date  of  the 
presentation  against  him  of  a bankruptcy  petition  or  the  making 
by  him  of  an  authorized  assignment; 

“(ii)  the  place  where  the  debtor  has  resided  during  the  year 
immediately  preceding  the  date  of  the  presentation  against  him 
of  a bankruptcy  petition  or  the  making  by  him  of  an  authorized 
assignment;  or 

“(hi)  in  cases  not  coming  within  (i)  or  (ii),  the  place  where 
the  greater  portion  of  the  property  of  such  debtor  is  situate.” 
The  debtor  does  not  file  any  affidavit  as  to  either  his  resi- 
dence or  his  place  of  business  or  where  his  principal  assets  are. 
He  says  the  onus  is  squarely  on  the  applicant  to  bring  him  within 
the  Act;  that  the  onus  is  on  the  applicant  to  satisfy  the  Court 
with  almost  the  particularity  of  the  criminal  law  requirements 
that  one  of  the  above  subsections  is  complied  with;  that  no  man 
ought  to  have  his  civil  status  altered  without  the  clearest  evidence 
of  jurisdiction;  and  that  the  proceedings  in  the  Ontario  Courts 
first  above  mentioned  showed  he  was  a resident  of  Montreal. 

The  debtor,  prior  to  1930,  carried  on  the  business  out  of 
which  this  judgment  arose,  of  a broker  in  the  City  of  Toronto. 
He  was  carrying  on  the  business  in  the  name  of  a company 
called  Solloway,  Mills  and  Company  Limited,  a company  incor- 
porated under  the  laws  of  Ontario. 

It  is  practically  conceded  that  he  did  not  reside  in  Toronto 
for  the  year  prior  to  the  petition.  In  fact  I gather  he  was  so 
busy  travelling  around  answering  civil  and  criminal  proceedings 
against  him  that  he  could  be  said  to  have  no  fixed  place  of  abode. 

Toronto  city  directories,  prior  to  1930,  showed  him  a resident 
at  an  address  on  Charles  Street  East,  but  from  1930  on,  he  dis- 
appears from  the  directory  listing.  The  1930  listing  for  the 
firm  above  mentioned,  after  giving  the  firm  name,  went  on  to 
say  “(I.  W.  C.  Solloway,  President,  Montreal)”.  I have  no  doubt 
chat  Montreal  was,  if  any  place  was,  his  place  of  residence  from 
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1930  on.  He  could  not  be  said  to  be  resident  in  Toronto  during  | 
the  year  immediately  preceding  the  presentation  of  the  petition  ] 
in  bankruptcy.  So  he  does  not  come  under  sec.  2(i/)  (ii).  I do 
not  think  he  comes  under  sec.  2(7/)(iii).  This  subsection  only 
applies  in  very  rare  cases  where  a person  cannot  be  brought 
under  sec.  2(i/)  (i)  or  2(t/)  (ii).  I do  not  think  this  is  such  a case. 

Solloway  has,  as  his  place  of  residence,  Montreal,  where  the 
petition  could  be  presented  on  the  residence  ground,  so  even  the 
fact  that  his  only  known  asset,  viz.,  $2,000.00  in  Court  as 
security  for  costs  is  in  Toronto,  would  not  make  sec.  2{y)  (iii) 
apply.  He  may  have,  and  probably  has,  other  assets.  No  man 
could  have  carried  on  the  business  he  did  and  not  have  very  large 
assets  somewhere. 

Therefore,  the  only  section  available  to  help  the  petitioner 
is  sec.  2(^)  (i),  the  principal  place  where  the  debtor  has  carried 
on  business  during  the  year  immediately  preceding  the  presenta- 
tion of  the  petition.  An  affidavit  on  this  point  is  made  by  the 
petitioner.  It  is  dated  the  7th  day  of  January,  1938.  In  it  he 
swears  that  the  debtor  in  the  course  of  operation  of  the  business 
of  his  companies  in  Toronto  became  indebted,  that  he  has  not 
yet  paid  him  and  other  creditors,  that  the  companies  have  ceased  ; 
business,  that  the  debtor  has  no  settled  place  of  residence  and 
he  believes  he  is  still  carrying  on  business  in  the  legal  sense  with-  | 
in  the  meaning  of  sec.  2{y)  {\)  and  that  the  City  of  Toronto  is  i 
the  proper  place  to  make  the  application  for  a receiving  order.  : 

No  written  reply  is  attempted  to  this  affidavit  and  there  is  i 
no  material  filed  in  answer.  It  is  quite  clear  that  the  debtor  did  * 
not  carry  on  business  in  Toronto  in  the  ordinary  sense  of  the  ; 
words  during  1937  or  for  some  time  previously,  but  Mr.  Brewin  : 
argues  that  he  was  carrying  on  the  brokerage  business  in  Tor- 
onto  prior  to  1930  and  has  not  paid  the  debts  which  he  incurred 
in  that  business,  and  therefore  he  is  still  in  business  within  the 
meaning  of  sec.  2 {y)  (i) . I 

He  refers  to  In  re  Reynolds,  [1915]  2 K.B.  186.  This  case, 
however,  I do  not  think  throws  much  light  on  the  subject  out- 
side of  laying  down  the  general  proposition.  There  is  evidence 
in  that  case  that  collecting  and  other  business  was  done  actually 
in  addition  to  the  mere  fact  of  the  debtor  owing  his  trade  credi- 
tors. 

In  the  case  of  In  re  Tobin  (1930),  12  C.B.R.  55,  it  is  laid  I 
down,  at  p.  58,  that  “it  would  require  a very  clear  text  to  take  j 
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the  liquidation  of  an  insolvent  estate  away  from  the  Province 
where  the  debtor  has  his  domicile,  his  principal  establishment, 
his  electoral  status,  where  he  is  liable  to  pay  taxes  and  where 
his  succession,  when  he  dies  will  devolve.” 

This  case  appears  to  me  to  make  it  conclusive  that  the  onus 
is  on  the  petitioner  to  satisfy  the  Court  by  irresistible  evidence 
that  Ontario  is  the  proper  forum.  Bankruptcy  Rule  101  also 
bears  this  out;  it  is  as  follows: 

“101.  On  the  appearance  of  the  debtor  to  show  cause  against 
the  petition,  the  petitioning  creditor’s  debt,  and  the  act  of  bank- 
ruptcy, or  such  of  those  matters  as  the  debtor  shall  have  given 
notice  that  he  intends  to  dispute,  shall  be  proved  to  the  satis- 
faction of  the  Court  by  affidavit  or  by  any  evidence  which  would 
be  admissible  to  prove  the  facts  in  a civil  action  in  the  Court.” 

The  onus  is  clearly  on  the  petitioner  and  the  debtor  need 
only  dispute  and  deny. 

I also  think  some  effect  should  be  given  to  the  words  “has 
carried  on”  in  sec.  2{y){\).  These  words  imply  activity  and  not 
mere  passivity. 

Sec.  4(12)  reads: 

“Nothing  herein  contained  shall  invalidate  any  proceedings 
by  reason  of  the  same  having  been  commenced,  taken  or  carried 
on  in  the  wrong  court,  but  the  court  may  at  any  time  transfer 
to  the  proper  court  the  petition,  application,  or  proceedings,  as 
the  case  may  be.” 

This  subsection,  however,  only  gives  the  Court  power  to  trans- 
fer, if  by  inadvertence  a mistake  is  made,  but  does  not,  if  the 
approaching  error  is  pointed  out  on  the  argument,  give  the 
Court  power  to  make  the  error  and  then  transfer  the  case  to 
the  proper  jurisdiction. 

Therefore,  with  considerable  reluctance,  I am  compelled  to 
deny  the  petition  but  without  prejudice  to  the  right  of  the  peti- 
tioner to  make  application  in  Montreal  or  in  such  other  undoubted 
jurisdiction  as  there  may  be,  or  to  make  a new  application  here 
upon  more  convincing  material. 

As  to  costs,  the  application  will  be  refused  without  costs.  The 
point  is  a novel  one  and  anyway  it  would  be  ridiculous  to  make 
the  creditor  to  whom  so  much  is  owing  pay  costs  of  the  debtor, 
especially  as  the  matter  is  doubtful. 
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The  petitioner  appealed  to  the  Court  of  Appeal  from  the  order 
of  Urquhart  J. 

April  4th,  1939.  The  appeal  was  heard  by  Riddell^  Fisher  j 
and  McTague  JJ.A. 

F.  A.  Brewin,  for  the  petitioner,  appellant. 

R.  1.  Ferguson,  K.C.,  for  the  debtor,  respondent.  ' 

April  25th,  1939.  Riddell  J.A.  : — This  is  an  appeal  from  a ' 
judgment  of  Urquhart  J.,  setting  aside  proceedings  in  bankruptcy, 
and  holding  that  there  was  no  jurisdiction  to  grant  the  order. 

Observing  the  principle  of  stare  decisis,  we  are  possibly  bound  ’ 
to  hold  that  the  debtor  is  still  carrying  on  business.  More- 
over, we  should  do  all  permitted  by  law  to  have  the  assets  of 
the  debtor  divided  amongst  his  creditors.  But  from  a careful 
and  repeated  examination  of  the  material,  I am  unable  to  say  ' 
that  the  learned  Justice  was  wrong.  I think  the  appeal  must 
be  dismissed  but  it  is  not  a case  to  saddle  the  appealing  creditor 
with  costs;  there  will  be  no  costs  of  this  appeal. 

Fisher  J.A. : — One  McLaughlin  presented  a petition  in  bank- 
ruptcy for  a receiving  order  declaring  Isaac  W.  C.  Solloway  a 
bankrupt.  Solloway  disputed  the  right  to  such  an  order,  and  i 
Mr.  Justice  Urquhart,  before  whom  the  petition  was  heard,  dis-  ' 
missed  it  without  costs,  and  without  prejudice  to  the  right  of  the  ! 
petitioner  to  file  a petition  against  the  debtor  in  another  jurisdic-  i 
tion  other  than  the  Province  of  Ontario.  i 

The  appeal  followed  and  was  ably  argued  by  counsel  repre-  | 
senting  both  parties.  As  the  relevant  facts  have  been  stated  with  I 
perfect  precision  by  the  Honourable  Mr.  Justice  Urquhart,  supra,  ' 
their  repetition  is  needless.  j 

We  agree  with  the  findings  of  the  learned  Judge  that  the  deb-  , 
tor  has  not  resided  in  Ontario  since  1930,  and  also  that  he  did  not  ; 
carry  on  actively  any  business  in  Ontario  during  one  year  pre-  i 
vious  to  the  presentation  of  the  petition.  , 

The  real  and  difficult  question  is  whether  Solloway  carried 
on  business  in  a constructive  sense  during  that  period. 

For  the  appellant  his  counsel  contended  that  until  a debtor’s  ; 
debts  are  paid,  he  is  deemed  to  be  constructively  carrying  on 
business  within  the  meaning  of  sec.  2{y)  {\)  of  The  Bankruptcy  j 
Act,  R.S.C.  1927,  ch.  11,  and  cited  in  support  In  re  Reynolds,  | 
[1915]  2 K.B.  186;  Ex  parte  Bamford  (1809),  15  Ves.  449,  and 
In  re  Worsley,  [1901]  1 K.B.  309. 
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In  Ex  parte  Bamford  the  debtor  had  committed  an  act  of 
bankruptcy  after  retiring  from  trade,  and  Lord  Eldon  stated 
that  the  principle  on  which  this  case  was  decided  was,  that  so 
long  as  the  debtor  did  not  pay  the  debts  he  had  contracted  while 
engaged  in  trade,  he  was  to  be  regarded  as  still  engaged  in 
trade,  and  Lord  Cozens-Hardy  M.R.  in  In  re  Reynolds,  at  p.  190 
said: 

“Two  principles  have  been  laid  down — I might  almost  say 
for  centuries,  at  any  rate  for  many  years — at  a time  when 
traders  alone,  and  not  ordinary  members  of  the  public,  could 
be  made  bankrupt.  It  was  held  that  for  the  purpose  of  the 
bankruptcy  law  a man  did  not  cease  to  be  a trader  because  he 
shut  up  his  shop  and  went  away;  he  continued  to  be  a trader 
so  long  as  any  of  the  trade  debts  remained  unpaid.  It  was  fur- 
ther held,  and  even  more  clearly,  that  when  a trader  not  merely 
omitted  to  pay  his  debts  but  got  in  the  assets  of  the  business  he 
was  still  carrying  it  on.” 

These  cases  are  based  on  the  fact  that  the  debtor  at  one  time 
did  in  fact  trade  or  carry  on  business.  While  it  is  true  that  the 
debtor’s  companies  carried  on  business  in  Ontario,  Solloway  never 
carried  on  business  within  one  year  prior  to  the  presentation  of 
the  petition  in  Ontario.  My  interpretation  of  sec.  2{y)  is  that 
clause  (i)  refers  to  a debtor  who  has  in  fact  at  one  time  carried 
on  business  in  the  Province  of  Ontario.  If  he  has  not  carried 
on  business  in  the  Province  of  Ontario,  the  petition  must  be 
presented  either  in  the  Province  in  which  he  has  in  fact  carried 
on  business,  or  in  which  he  has  in  fact  resided.  These  cases 
might  apply  to  events  happening  prior  to  an  assignment  or  re- 
ceiving order  being  made  if  the  debtor  had  at  one  time  carried 
on  business  in  the  Province  of  Ontario,  and  ceased  to  do  so, 
owing  debts  incurred  in  the  business,  and  under  these  circum- 
stances the  Supreme  Court  of  Ontario  would  have  jurisdiction 
to  entertain  a petition  under  sec.  4(3)  (h).  It  is  clear  from  this 
that: 

(1)  the  continuation  of  the  business  which  the  law  implies 
is  predicated  on  a business  having  been  in  fact  conducted;  and 

(2)  upon  the  unpaid  debt  being  a trade  debt,  that  is  to  say, 
incurred  in  the  conduct  of  the  business.  Neither  of  these  condi- 
tions exists  in  the  case  at  bar. 
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In  In  re  Dagnoll,  [1896]  2 Q.B.  407,  Vaughan  Williams  J.  | 
said,  at  p.  410:  ! 

“Whether  a person  is  carrying  on  a trade  or  not  is  a question  | 
of  fact.”  t 

In  dealing  with  sec.  2(i/)  (iii) , we  agree,  for  the  reasons  stated  { 
by  the  trial  Judge,  that  the  petitioner  has  not,  in  the  record,  I 
brought  himself  within  that  section  of  the  Act. 

Because  of  the  foregoing  conclusions  it  is  not  necessary  to  ' 
discuss  whether  the  learned  Judge  was  right  in  finding  that  there 
had  been  an  act  of  bankruptcy  upon  which  a petition  could  be  | 
founded.  ■ 

I would  dismiss  the  appeal  but  without  costs.  | 

McTague  J.A.  (dissenting) : — This  is  an  appeal  by  the  peti-  | 
tioning  creditor,  one  J.  P.  McLaughlin,  from  the  order  of  the  ’ 
Honourable  Mr.  Justice  Urquhart,  dated  the  22nd  day  of  Septem-  ! 
ber,  1938,  dismissing  his  petition  in  bankruptcy  against  the  | 
respondent  Solloway.  ! 

As  Mr.  Justice  Urquhart ’s  decision  is  based  entirely  on  the  | 
jurisdiction  of  the  Court,  it  becomes  necessary  to  examine  the 
relevant  provisions  of  The  Bankruptcy  Act,  R.S.C.  1927,  ch.  11.  1 

Sec.  4(5)  provides:  , 

“The  petition  shall  be  presented  to  the  court  having  juris-  I 
diction  in  the  locality  of  the  debtor.”  ! 

Sec.  2{y)  defines  “locality  of  the  debtor”  as  follows:  ' 

“(i/)  ‘locality  of  a debtor,’  whether  a bankrupt  or  assignor,  i 
means 

“(i)  the  principal  place  where  the  debtor  has  carried  on  j 
business  during  the  year  immediately  preceding  the  date  of  the  i 
presentation  against  him  of  a bankruptcy  petition  or  the  making  ; 
by  him  of  an  authorized  assignment;  | 

“(ii)  the  place  where  the  debtor  has  resided  during  the  year 
immediately  preceding  the  date  of  the  presentation  against  him 
of  a bankruptcy  petition  or  the  making  by  him  of  an  authorized 
assignment;  or 

“(hi)  in  cases  not  coming  within  (i)  or  (ii),  the  place  where 
the  greater  portion  of  the  property  of  such  debtor  is  situate.” 
During  the  argument  I expressed  to  counsel  for  the  respon- 
dent the  view  that  the  petitioner  had  not  made  out  a case  under 
2{y){\\)  or  under  2(t/)(iii),  not  that  I am  in  accord  with  the 
conclusion  of  the  learned  Judge  of  first  instance  that  the  material 
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before  him  disclosed  that  the  debtor’s  residence  was  in  Montreal, 
but  rather  that  it  did  not  disclose  his  residence  as  being  in 
Ontario.  A subsequent  reading  of  the  material  has  not  changed 
that  view,  and  I am  still  of  opinion,  as  I was  during  the  argu- 
ment, that  the  whole  matter  falls  to  be  decided  on  whether 
the  petitioner  has  made  out  a prima  facie  case  under  2(y){i). 

In  discussing  the  case  of  In  re  Tobin  (1930),  12  C.B.R.  55, 
the  learned  Judge  of  first  instance  expressed  the  opinion  that 
the  onus  is  on  the  petitioner  to  satisfy  the  Court  by  irresistible 
evidence  that  Ontario  is  the  proper  forum,  and  goes  on  to  refer 
to  Bankruptcy  Rule  101  as  supporting  such  a conclusion.  With 
all  respect  I am  unable  to  agree  with  such  interpretation.  Cer- 
tainly the  onus  is  on  the  petitioner  to  make  out  a case  on  satis- 
factory evidence,  but  not  irresistible  evidence.  In  other  words, 
he  must  make  out  a case  which  prima  facie  entitles  him  to  the 
order  in  the  absence  of  evidence  from  the  debtor  to  the  contrary. 
It  must  be  kept  uppermost  in  mind  here  that  the  debtor  has 
chosen  to  offer  no  evidence,  and  indeed  on  the  hearing  of  the 
appeal,  refused  to  file  an  affidavit  that  the  debtor’s  residence 
was  in  Montreal,  although  counsel  stated  that  such  was  the  case. 

Reverting  back  to  sec.  2(2/)  (i),  it  is  quite  evident  that  the 
debtor  was  not  actively  carrying  on  business  during  the  year 
immediately  preceding  the  date  of  the  petition.  The  affidavit  of 
the  petitioner,  does,  however,  set  forth  that  the  debtor  was, 
during  the  years  1927  to  1930,  president,  director  and  chief  share- 
holder in  two  companies  named  “Solloway,  Mills  & Co.  Limited”, 
and  that  these  two  companies  carried  on  business  in  the  City  of 
Toronto,  and  the  head  office  of  each  was  in  the  City  of  Toronto. 
As  to  Solloway  personally  carrying  on  business  in  the  City  of 
Toronto  in  those  years,  the  petitioner  refers  to  the  judgment  of 
the  Privy  Council  in  the  action  of  himself  as  plaintiff  against 
Solloway  and  the  two  companies:  see  Solloway  v.  McLaughlin , 
[1938]  A.C.  247. 

On  this  state  of  facts  appellant  contends  that  constructively 
the  debtor  must  be  taken  to  be  carrying  on  business  in  Toronto 
right  down  to  the  time  his  debts  are  paid  which,  in  this  case, 
means  right  down  to  the  day  when  the  petition  was  presented. 
In  support  of  this  proposition  he  relies  on  In  re  Reynolds,  [1915] 
2 K.B.  186;  Ex  parte  Bamford  (1809),  15  Ves.  449,  and  In  re 
Worsley,  [1901]  1 K.B.  309. 
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In  Ex  parte  Bamford,  Lord  Eldon  L.C.  laid  it  down  that  so 
long  as  a debtor  did  not  pay  the  debts  he  had  contracted  while 
engaged  in  trade,  he  was  to  be  regarded  as  still  engaged  in  trade. 

In  hi  re  Reynolds,  at  p.  190,  Lord  Cozens-Hardy  M.R.  put 
the  same  proposition  very  vigorously  when  he  said : 

“Two  principles  have  been  laid  down — I might  almost  say 
for  centuries,  at  any  rate  for  many  years — at  a time  when 
traders  alone,  and  not  ordinary  members  of  the  public,  could 
be  made  bankrupt.  It  was  held  that  for  the  purpose  of  the 
bankruptcy  law  a man  did  not  cease  to  be  a trader  because  he 
shut  up  his  shop  and  went  away;  he  continued  to  be  a trader  so 
long  as  any  of  the  trade  debts  remained  unpaid.  It  was  further 
held,  and  even  more  clearly,  that  when  a trader  not  merely 
omitted  to  pay  his  debts  but  got  in  the  assets  of  the  business  he 
was  still  carrying  it  on.” 

If  one  is  to  give  effect  to  the  principle,  then  it  must  be  quite 
evident  that  Solloway,  Mills  & Co.  Limited,  both  companies,  were, 
in  this  constructive  sense,  carrying  on  business  in  the  City  of 
Toronto.  This  being  the  case,  I must  confess  I can  see  no  differ- 
ence in  Solloway’s  case  personally.  The  circumstances  of  how 
he  carried  on  business  are  made  plain  in  the  Privy  Council 
judgment  in  the  very  case  out  of  which  the  appellants’  judgment 
arose,  and  that  judgment  is  made  part  of  the  material.  It  seems 
quite  clear  that  he  used  the  two  companies  to  carry  on  the 
brokerage  business  in  such  a way  as  enables  one  to  conclude 
that  he  was  not  only  carrying  on  business  for  his  own  profit,  but 
in  a fraudulent  manner  in  concert  with  his  two  companies.  If 
Lord  Eldon’s  principle  is  applicable  to  the  companies,  it  seems 
to  me  to  be  no  less  applicable  to  Solloway. 

The  real  question  before  us  then  is  whether  we  should  adopt 
this  principle  of  constructively  carrying  on  business  so  as  to 
bring  the  debtor  within  the  purview  of  sec.  2{y){\).  I see  no 
good  reason  not  to.  After  all  the  whole  scope  of  bankruptcy 
law  is  to  make  the  assets  of  the  debtor  available  to  pay  the 
debts  owing  to  his  creditors.  If  one  limits  the  meaning  of  “carry- 
ing on  business”  to  “actively  carrying  on  business”,  then  it  is 
not  difficult  to  conceive  situations  where  a debtor  could  absolutelj^ 
avoid  being  subjected  to  bankruptcy  law  in  Canada,  by  simply 
refusing  to  establish  any  definite  place  of  residence.  The  doctrine 
of  constructively  carrying  on  business  gets  rid  of  what  might 
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prove  otherwise  an  impossible  and,  I should  think,  unanticipated 
situation. 

On  this  basis  of  interpretation,  backed  by  old  and  sound 
authority,  I think  the  petitioning  creditor  made  out  a prima  facie 
case  before  Mr.  Justice  Urquhart.  The  debtor  has  not  chosen 
to  meet  that  case.  Therefore,  the  petitioner  should  succeed. 

It  may  be  that  by  having  the  proceedings  carried  on  in 
Ontario  the  debtor  will  be  seriously  inconvenienced  if  his  resi- 
dence is  really  in  Montreal.  If  that  is  the  case,  the  debtor  still 
has  an  opportunity  of  applying,  on  proper  material,  to  have  the 
proceedings  transferred  to  another  jurisdiction  under  sec.  4(12). 

For  these  reasons  I would  allow  the  appeal  and  grant  the 
petition  with  costs  here  and  below. 

Appeal  dismissed  without  costs,  McTague  J.A.  dissenting. 


[COURT  OF  APPEAL.] 

Lovibond  v.  Grand  Trunk  Railway  Company  of  Canada  and 
Canadian  National  Railway  Company* 

Constitutional  Law — Validity  of  legislation  of  Dominion  Parliament  deal- 
ing with  stock  of  the  Grand  Trunk  Railway  Company  of  Canada — 
Effect  of  maintenance  of  share  register  in  England — Extra-terri- 
torial validity  of  legislation  of  Dominion  Parliament — National 
emergency. 

In  this  action  the  plaintiff,  who  resides  in  England,  alleged  that  the 
Grand  Trunk  Railway  Company  of  Canada  had  established  a princi- 
pal office  in  London,  England,  where  the  meetings  of  directors  and 
stockholders  were  held,  and  that  a stock  register  was  kept  in 
London.  The  plaintiff  contended  that  his  stock  in  the  Grand  Trunk 
Railway  Company  of  Canada  had,  without  valid  legal  authority,  been 
transferred  into  the  name  of  another  person  or  corporation,  with- 
out his  sanction,  and  that  thereby  he  had  suffered  damages  in  the 
sum  of  $14,000.00. 

The  defendants  contended  that  the  office  of  the  company  in  London, 
England,  was  only  the  concurrent  principal  office,  with  one  in  Mon- 
treal, Canada,  and  that  the  transfer  of  the  plaintiffs  shares  was 
justified  in  law,  by  virtue  of  certain  statutes  of  the  Parliament  of 
Canada.  The  plaintiff  alleged  that  the  statutes  of  the  Parliament  of 
Canada  upon  which  the  defendant  relied  were  ultra  vires. 

Held,  by  the  Court  of  Appeal,  affirming  the  judgment  of  Jeffrey  J.  that 
the  plaintiffs  action  should  be  dismissed  for  the  following  reasons: 

(1)  The  shares  of  the  plaintiff,  at  the  date  of  the  transfer  complained 
of,  were  of  no  value. 

(2)  The  statutes  of  the  Parliament  of  Canada  relied  upon  by  the 
defendants  were  valid,  since  when  thev  were  enacted,  a national 
emergency  existed  with  respect  to  the  continued  operation  of 
transcontinental  railway  traffic  in  Canada,  to  such  an  extent,  that 
the  threatened  collapse  would  gravely  affect  the  public  credit  of 
Canada:  Toronto  Electric  Commissioners  v.  Snider,  [19251  A.C.  396: 
Fort  Frances  Pulp  and  Paper  Co.  v.  Manitoba  Free  Press  Co.,  [1923] 
A.C.  695. 
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(3)  The  statutes  of  the  Parliament  of  Canada  relied  upon  by  the  defen- 

dants related  to  a subject  specifically  assigned  by  sec.  91  of  The  ! 
B.N.A.  Act  to  the  Parliament  of  Canada,  viz.,  to  the  Grand  Trunk 
Railway,  which  was  incorporated  in  Canada,  and  had  its  principal  i 
physical  assets  in  the  various  Provinces  of  Canada.  ' 

(4)  Since  there  was  a valid  cancellation  in  Canada  of  the  plaintiff’s  , 

ownership  of  Canadian  shares,  the  entry  on  the  register  in  London, 
England,  was  merely  a notation  of  a legal  fact,  and,  on  the  date  of  ! 
the  entry  on  the  London  register,  the  plaintiff  had  ceased  to  be  the  ^ 
owner  of  the  shares.  ' 

(5)  The  statutes  of  the  Parliament  of  Canada  relied  upon  by  the  de- 
fendants are  not  restricted  in  their  scope  by  any  other  consideration 
than  is  applicable  to  the  legislation  of  a fully  sovereign  state:  Croft 
v.  Diinphy,  [1933]  A.C.  156. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Jeffrey  J.  ; 
whereby  the  action  was  dismissed. 

February  22nd,  23rd,  24th,  27th  and  28th,  1939.  The  appeal 
was  heard  by  Riddell^  Middleton,  Hasten,  Henderson  and  ; 
Gillanders  JJ.A. 

V.  Evan  Gray,  K.C.,  and  Garth  Macdonald,  for  the  plaintiff, 
appellant,  contended  that  the  order-in-council  of  19th  January, 
1923,  was  ultra  vires  and  invalid  because  (a)  The  Grand  Trunk 
Railway  Acquisition  Act,  1919,  10  Geo.  V,  ch.  17,  authorized 
only  a voluntary  exchange  of  plaintiff’s  stock  for  new  Dominion 
guaranteed  stock  and  not  a compulsory  surrender  thereof  with-  ! 
out  compensation.  The  Act  of  1920,  10-11  Geo.  V,  ch.  13,  merely 
confirmed  that  voluntary  plan  and  the  Act  of  1921,  11-12  I 
Geo.  V,  ch.  9,  amended  it  in  other  respects  and  confirmed  it:  ' 
Smith  V.  Ontario  and  Minnesota  Power  Co.  Ltd.  (1918),  44  ' 
O.L.R.  43;  Newcastle  Breweries  {Limited)  v.  The  King  (1920),  i 
36  T.L.R.  276,  at  p.  281;  (b)  if  the  Act  did  authorize  compulsory  j 
vesting  without  compensation,  then  it  and  the  order-in-council 
are  ultra  vires  and  invalid  because : 

(i)  Neither  the  Crown  nor  the  Parliament  of  Canada  can  i 

take  private  property  from  the  owner,  or  transfer  the  same  to 
another,  without  compensation:  Attorney -General  v.  De  Keysets  : 
Royal  Hotel,  Ltd.,  [1920]  A.C.  508;  Montreal  Harbour  Commis- 
sioners Case,  [1926]  A.C.  299,  at  pp.  311-312;  Atty.-Geji.  for  j 
Can.  V.  Attys.-Gen.  for  Ont.,  Que.  and  N.S.  {The  Fisheries  Act),  | 
[1898]  A.C.  700,  at  p.  712.  * 

(ii)  The  plaintiff’s  stock  was  personal  property  (Grand  ; 
Trunk  Statutes,  Act  of  1852,  16  Viet.,  ch.  37,  sec.  7 (Can.)  ) i 
transferable  only  on  the  London  Register  (Act  of  1854,  18  Viet.,  i 
ch.  33,  secs.  17  and  18  (Can.)  and  1862,  25  Viet.,  ch.  56,  sec.  14  j 
(Can.)  ) and  had  its  situs  in  England.  The  Acts  and  order-in-  j 
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council  had  no  extra-territorial  validity,  except  as  an  offer  of 
voluntary  exchange,  and  could  not  validly  deprive  plaintiff  of 
property  rights  in  his  stock  with  a situs  in  England:  Macleod  v. 
Attorney -General  for  New  South  Wales,  [1891]  A.C.  455;  Croft 
v.  Dunphy,  [1931]  S.C.R.  531,  Duff  J.,  at  p.  533,  [1933]  A.C. 
156;  London  and  South  American  Investment  Trust  Ltd.  v. 
British  Tobacco  Co.  {Australia,  Ltd.),  [1927]  1 Ch.  107. 

(iii)  The  Acts  and  order-in-council  were  legislation  in  rela- 
tion to  property  and  civil  rights  within  the  Provinces  and  outside 
Canada  and  not  in  relation  to  a subject  matter  of  exclusively 
Dominion  jurisdiction  and  were  therefore  ultra  vires  the  Parlia- 
ment of  Canada:  Atty.-Gen.  of  Ont.  v.  Atty.-Gen.  for  Can.  {The 
Assignments  and  Preferences  Case),  [1894]  A.C.  189;  Brooks- 
Bidlake  and  Whittall  Ltd.  v.  Atty.-Gen.  for  B.C.,  [1923]  A.C. 
450;  The  King  v.  Eastern  Terminal  Elevator  Co.,  [1925]  S.C.R. 
434;  John  Deere  Plow  Co.  Ltd.  v.  Wharton,  [1915]  A.C.  330. 

(iv)  The  Acts  of  1919,  1920  and  1921  were  never  adopted 
by  the  Grand  Trunk  Company  or  its  shareholders.  The  only 
submissions  to  the  company  were  the  proposed  contract  and 
amending  contract  which  the  Acts  purported  to  authorize.  The 
Grand  Trunk  Charter  provisions  could  not  be  validly  changed 
by  such  legislation:  Trustees  of  Dartmouth  College  v.  Woodward 
(1819) , 4 Wheaton’s  Report,  518. 

W.  N.  Tilley,  K.C.,  C.  F.  H.  Carson,  K.C.,  and  R.  E.  Laidlaw, 
K.C.,  for  the  defendants,  respondents,  submitted  that  plaintiff 
had  not  established  any  cause  of  action  against  the  amalgamated 
company  the  Canadian  National  Railway  Company:  McMurrich 
V.  Bond  Head  Harbour  Co.  (1852),  9 U.C.Q.B.  333;  Barton  v. 
North  Staffordshire  Railway  Co.  (1888),  38  Ch.  D.  458;  In  re 
Ottos  Kopje  Diamond  Mines,  Limited,  [1893]  1 Ch.  618. 

The  Acts,  orders-in-council  and  agreements  which  afforded 
a complete  answer  to  plaintiff’s  claims  were  valid  and  intra  vires 
the  Parliament  of  Canada:  The  British  North  America  Act,  sec. 
91  and  heads  1,  21  and  29.  The  Statute  of  Westminster,  1931, 
22  Geo.  V,  ch.  4 (Imp.)  — (See  Dominion  Statutes  of  1932,  p.  v) ; 
The  Extra-territorial  Act,  1933,  23-24  Geo.  V,  ch.  39  (Can.); 
Jones  V.  Canada  Central  Railway  Co.  (1881),  46  U.C.Q.B.  250; 
Canada  Southern  Rwy.  Co.  v.  Gebhard  (1883),  109  U.S.  Rep.  527; 
Fort  Frances  Pulp  and  Paper  Co.  v.  Manitoba  Free  Press  Co., 
[1923]  A.C.  695;  In  re  Companies'  Creditors  Arrangement  Act, 
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[1934]  S.C.R.  659,  16  C.B.R.  1;  Atty.-Gen.  for  British  Columbia 
V.  Atty.-Gen.  for  Ca7iada  {Re  Farmers’  Creditors  Arrangement 
Act,  1934),  [1937]  A.C.  391,  18  C.B.R.  217.  The  statutes  relied 
upon  by  the  defendants  have  extra-territorial  operation:  Croft 
V.  Dunphy,  [1931]  S.C.R.  531,  [1933]  A.C.  156;  Atty.-Ge^i.  for 
Cayiada  v.  Cain,  [1906]  A.C.  542;  Spitz  v.  Secretary  of  State  of 
Canada,  [1939]  Ex.  C.R.  162.  The  shares  being  of  no  value,  the 
plaintiff  has  not  established  any  claim  to  damages:  Arnison  v. 
Smith  (1889),  41  Ch.  D.  348,  at  p.  363;  Elgin  Loan  d Savings 
Co.  V.  National  Trust  Co.,  Ltd.  (1905),  10  O.L.R.  41;  A.  E.  Ames 
d Co.  V.  Sutherland  (1906) , 11  O.L.R.  417,  420. 

The  plaintiff’s  claim  is  barred  by  The  Limitations  Act,  R.S.O. 
1927,  ch.  106,  sec.  48:  The  Cork  and  Bandon  Ry.  Co.  v.  Goode 
(1853),  13  C.B.  826;  Thomson  v.  Lord  Clanmorris,  [1900]  1 Ch. 
718;  Aylott  v.  West  Ham  Corporation,  [1927]  1 Ch.  30;  Gutsell 
V.  Reeve,  [1936]  1 K.B.  272;  Dominion  Distillery  Products  Co. 
Ltd.  V.  The  King,  [1937]  Ex.  C.R.  145,  [1938]  S.C.R.  458. 

Cur.  adv.  vult. 

March  24th,  1939.  Middleton  J.A.: — An  appeal  from  the 
judgment  of  the  Honourable  Mr.  Justice  Jeffrey  pronounced 
on  the  24th  September,  1938,  whereby  this  action  was  dis- 
missed. 

This  action  was  begun  by  a writ  of  summons  issued  on  the 
26th  day  of  December,  1931,  and  has  already  been  disposed  of 
in  so  far  as  Lovibond  originally  sought  relief  on  behalf  of  him- 
self and  all  others,  the  registered  shareholders  in  the  Grand 
Trunk  Railway  Company,  by  way  of  specific  restoration  of  their 
shares.  The  case  was  carried  upon  this  issue  to  the  Judicial 
Committee  of  the  Privy  Council,  who  remitted  the  action  to  this 
Court  so  that  Lovibond’s  claims  for  damages  as  an  individual 
shareholder  might  be  dealt  with. 

After  the  matter  had  been  heard  in  the  Privy  Council,  diffi- 
culties arose  in  ascertaining  the  issues  that  had  been  determined, 
and  the  case  was  carried  to  this  Court.  On  the  16th  of  June, 
1937,  an  order  was  made  directing  the  delivery  of  pleadings,  ex- 
cluding from  the  issues  to  be  tried  in  this  action  all  matters  that 
had  been  finally  dealt  with  by  the  judgment  of  the  Privy  Council. 
Pursuant  to  this  order,  the  new  pleadings  were  delivered  and 
issue  joined  thereon,  and  the  action  was  taken  to  trial  before 
the  Honourable  Mr.  Justice  Jeffrey,  and  the  same  came  on 


C.A. 


Lovibond  v.  G*T.R»  and  C»N»R* 


Middleton  J.A.  309 


before  him  for  hearing  at  the  date  above  mentioned.  By  these 
new  pleadings,  the  whole  scope  of  the  original  action  is  changed. 
The  plaintiff  alleges : 

“1.  The  plaintiff  who  resides  in  Manor  Park,  in  the  County 
of  Essex,  England,  was  on  and  before  the  18th  of  January,  1923, 
the  registered  proprietor  of  £100  first  preference  stock,  £100 
second  preference  stock,  £700  third  preference  stock,  and  £1,100 
common  stock  in  the  capital  of  the  Grand  Trunk  Railway  Com- 
pany of  Canada  (hereinafter  called  the  Grand  Trunk)  as  set  out 
in  paragraph  2 hereof. 

“2.  At  all  times  material  to  this  action  the  issued  capital 
stock  of  the  Grand  Trunk  consisted  as  follows : 


“4  per  cent,  guaranteed  stock £12,500,000 

First  preference  5 per  cent,  stock 3,420,000 

Second  preference  5 per  cent,  stock 2,530,000 

Third  preference  4 per  cent,  stock 7,168,055 

Common  stock  23,955,437 


Total £49,573,492 


“In  addition  to  such  capital  stock  there  were  issued  and 
outstanding  debenture  stocks  of  the  Grand  Trunk  amounting 
to  £31,926,125. 

“3.  The  Grand  Trunk  was  incorporated  in  1852  by  Special 
Act  of  the  Legislature  of  the  Province  of  Canada  (16  Viet.,  ch. 
37).  Under  that  Act  and  its  amending  Acts  the  Grand  Trunk 
established  a principal  office  in  London  where  meetings  of  direc- 
tors and  stockholders  were  held  and  corporate  action  was  taken; 
a stock  register  was  kept  there  and  transfers  of  the  stock 
entered  therein  and  stock  certificates  were  issued  thereat.  Al- 
most all  the  capital  stock  of  the  Grand  Trunk  was  held  by  per- 
sons resident  in  Great  Britain. 

“4.  Under  or  by  virtue  of  the  said  Act  and  amending  Acts 
it  was  the  duty  of  the  Grand  Trunk  to  keep  an  accurate  register 
of  the  stock  of  its  proprietors  forming  part  of  the  capital  of  the 
company  and  not  to  permit  any  transfer  except  in  pursuance  of  a 
valid  instrument  of  transfer  duly  executed  by  the  registered 
proprietors  to  whom  the  stock  belonged. 

“5.  On  or  about  the  19th  of  January,  1923,  in  breach  of 
the  said  duty  the  whole  of  the  plaintiff’s  stock,  as  described 
in  paragraph  1 hereof,  was  transferred  into  the  name  or  names 
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of  another  person,  persons,  or  corporation,  without  the  sanction  ; 
of  the  plaintiff  and  without  the  execution  of  any  transfers  by  ' 
the  plaintiff  or  anyone  on  his  behalf  in  consequence  whereof  j 
the  plaintiff  had  been  deprived  of  his  rights  and  privileges  as  : 
proprietor  of  the  said  stock  and  has  suffered  loss  and  damage. 

“6.  The  said  transfer  was  not  made  under  the  authority  of  i 
any  valid  legislation  or  of  any  valid  agreement  made  between 
any  person  or  persons  or  corporation  on  behalf  of  the  plaintiff 
or  of  any  valid  resolution  of  the  stockholders  of  the  Grand 
Trunk  or  of  any  agreement  with  the  plaintiff  or  otherwise  in  any  , 
manner  so  to  bind  the  plaintiff. 

“7.  The  plaintiff’s  loss  and  damage  aforesaid  was  caused  ' 
by  the  impending  action  of  unauthorized  transfer  as  well  as  by 
the  actual  transfer  and  occurred  progressively  during  the  period 
from  September  1st,  1919,  to  the  date  of  such  transfer. 

“8.  The  defendant  The  Canadian  National  Railway  Com- 
pany claims  to  be  an  amalgamation  of  the  defendant  Grand 
Trunk  Railway  Company  and  a company  known  as  Canadian 
National  Railway  Company  which  was  incorporated  by  Special  , 
Act  of  the  Parliament  of  Canada  (9-10  Geo.  V,  ch.  13),  in  the 
year  1919  and  claims  to  be  liable  by  virtue  of  such  alleged  ; 
amalgamation  for  all  claims,  demands,  rights  and  causes  of  ; 
action  enforceable  against  the  defendant  Grand  Trunk  Railway  j 
Company.  | 

“9.  The  plaintiff  claims  as  damages  the  sum  of  $14,000.00.”  | 
The  defendants  allege:  j 

“1.  Paragraphs  1,  2 and  8 of  the  statement  of  claim  are  j 
admitted.  The  Canadian  National  Railway  Company,  the  amal-  | 
gamated  company  referred  to  in  paragraph  8,  defends  this 
action  representing  itself  and  the  former  Grand  Trunk  Railway  j 
Company  of  Canada,  one  of  the  amalgamating  companies.  ; 

“2.  Paragraph  3,  except  the  last  sentence  thereof,  is  admit-  | 
ted,  but  the  office  in  London  was,  by  Act  of  the  Parliament  of  | 
Canada  (25  Viet.,  ch.  56,  sec.  10),  only  a concurrent  principal  I 
office  with  that  at  Montreal  and  the  Grand  Trunk  Railway  Com- 
pany as  to  all  matters  referred  to  in  paragraph  3 was  at  all  times 
under  the  control  of  Parliament. 

“3.  Paragraphs  4,  5,  6 and  7 are  denied. 

“4.  The  defendants  plead  and  rely  on  The  Grand  Trunk 
Acquisition  Act,  1919,  10  Geo.  V,  ch.  17;  the  Act  to  Confirm  the 
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Agreement,  1920,  10-11  Geo.  V,  ch.  13,  and  the  agreement  of 
8th  March,  1920,  scheduled  thereto;  the  Act  Respecting  the 
Grand  Trunk  Arbitration,  1921,  11-12  Geo.  V,  ch.  9,  and  the 
agreement  of  13th  May,  1921,  made  pursuant  thereto;  the 
award  of  arbitrators  dated  7th  September,  1921,  under  the 
above  agreements;  and  the  order-in-council  of  19th  January, 
1923,  made  under  clause  13  of  the  agreement  of  8th  March, 
1920. 

“5.  In  the  year  1919  and  long  before,  the  Grand  Trunk  was 
insolvent  and  incapable  of  meeting  its  obligations  as  they  matured 
and  operating  its  railway.  It  had  incurred  heavy  obligations  for 
the  Grand  Trunk  Pacific,  which,  being  hopelessly  bankrupt,  went 
into  receivership  on  7th  March,  1919,  and  for  other  companies. 
Large  sums  were  required  immediately  and  in  the  future  to 
enable  the  railway  to  be  continued  and  they  could  only  be  sup- 
plied by  the  Government  of  Canada.  The  company’s  preference 
and  common  stocks  were  worthless. 

“6.  The  acts  and  agreements  referred  to  in  paragraph  4 
hereof  provided  a suitable  scheme  of  arrangement  whereby  the 
Grand  Trunk  obligations  would  be  met,  interest  and  dividends 
on  senior  securities  would  be  protected  and  the  holders  of  pref- 
erence and  ordinary  stocks  would  secure  whatever  value,  if  any, 
they  had  in  the  undertaking,  and  railways  that  had  received 
large  Government  aid  would  continue  to  operate.  It  was  a prac- 
tical method  of  dealing  with  the  company’s  insolvent  condition 
and  the  national  emergency  that  had  arisen. 

“7.  The  agreement  of  8th  March,  1920,  was  approved  by 
the  Grand  Trunk  stockholders  at  a meeting  held  19th  February, 
1920,  by  an  overwhelming  majority,  each  class  of  stock  being 
largely  in  favour  of  it.  The  agreement  of  13th  May,  1921,  was 
approved  and  authorized  by  unanimous  vote  of  the  stockholders 
present  or  represented  by  proxy  at  a meeting  held  on  12th 
May,  1921. 

“8.  From  and  after  8th  March,  1920,  the  preference  and 
common  stocks  had  such  value  only  as  might  accrue  to  them 
through  the  arbitration.  The  arbitrators  by  their  award  found 
that  the  stocks  had  no  value.  The  order-in-council  of  19th 
January,  1923,  having  been  passed,  entries  were  made  in  the 
stock  register  and  other  books  of  the  company  in  accordance 
with  its  terms. 
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“9.  Pursuant  to  the  agreement  of  8th  March,  1920,  the  i 
Government  guaranteed  the  payment  of  dividends  at  4 per  cent.  I 
per  annum  on  the  guaranteed  stock  of  the  Grand  Trunk  amount-  ! 
ing  to  £12,500,000  and  interest  on  the  debenture  stocks  of  the  I 
Grand  Trunk  amounting  to  £31,926,125  as  and  when  payable  I 
in  accordance  with  the  terms  thereof  and  the  guarantee  was  j 
signed  and  deposited  in  accordance  with  the  agreement.  Since  j 
the  agreement  of  8th  March,  1920,  the  Government  of  Canada  | 
and  the  Canadian  National  Railway  Company  have  made  large  | 
expenditures  for  the  improvement,  development  and  operation  j 
of  the  Grand  Trunk  System  and  similar  large  expenditures  have  i 
been  made  since  the  Grand  Trunk  System  became  part  of  the  I 
present  Canadian  National  Railway  System  which  comprises,  in 
addition  to  the  Grand  Trunk  and  Grand  Trunk  Pacific,  many  ^ 
other  railways,  so  that  the  Grand  Trunk  and  the  Grand  Trunk 
Pacific  have  become  constituent  parts  of  the  Canadian  National 
Railway  System  and  cannot  now  be  separated  from  it. 

“10.  On  the  8th  March,  1920,  the  plaintiff  held  only  200 
shares  of  the  ordinary  stock.  At  the  time  he  acquired  the 
balance  of  his  stock  he  was  aware  of  the  legislation  and  the 
agreements  and  purchased  the  stock  with  the  object  and  in  the  j 
expectation  of  securing  advantages  from  the  arbitration.  | 

“11.  The  plaintiff  and  the  former  owners  of  his  stock  took  j 
active  steps  to  authorize  and  bring  about  the  agreements  of  j 
8th  March,  1920,  and  13th  May,  1921,  or  they  took  no  action 
to  prevent  the  agreements  but  stood  by  and  permitted  them  to  | 
be  entered  into  in  the  hope  and  expectation  that  benefit  would  | 
accrue  to  them  under  the  arbitration  and  well  knowing  that  the  j 
agreements  would  be  acted  on  and  substantial  obligations  would  j 
be  assumed  thereunder  and  that  large  liabilities  would  be  incurred  | 
in  financing  and  operating  the  railways  and  that  the  Grand  | 
Trunk  Railway  and  the  Grand  Trunk  Pacific  would  become  a | 
constituent  part  of  the  Canadian  National  Railway  System.  They  j 
were  represented  by  counsel  on  said  arbitration  and  on  the  | 
petition  for  leave  to  appeal  and  on  the  appeal  from  the  award  i 
to  His  Majesty  in  His  Privy  Council  and  at  no  time  until  the  | 
result  of  the  arbitration  proved  disappointing  were  the  agree-  ! 
ments  repudiated,  but  on  the  contrary  were  enforced.  Pursuant  j 
to  the  agreement,  contributions  were  levied  on  the  holders  of 
debenture  and  guaranteed  stock  to  the  amount  of  $1,382,931.29 
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to  cover  the  expenses  of  the  arbitration  held  for  the  benefit  of  the 
preference  and  ordinary  stockholders.  The  plaintiff  is  now 
estopped  by  his  laches,  delay  and  acquiescence  from  maintaining 
this  action. 

“12.  The  defendants  plead  and  rely  on  The  Statute  of  West- 
minster, 1931,  22  Geo.  V,  ch.  4 (Imp.),  and  The  Extra-territorial 
Act,  1933,  23-24  Geo.  V,  ch.  39  (Can.). 

“13.  The  plaintiff  did  not  suffer  any  loss  or  damage  by 
reason  of  any  wrongful  act  or  omission  of  the  Grand  Trunk 
Railway  Company  of  Canada. 

“14.  The  plaintiff’s  claim,  if  he  had  any,  is  barred  by  The 
Limitations  Act,  R.S.0. 1927,  ch.  106,  sec.  48.” 

The  plaintiff’s  reply  reads  as  follows : 

“1.  The  plaintiff  does  not  admit  any  of  the  allegations  in 
paragraphs  3,  5,  6,  7,  8,  9,  10,  11,  joins  issue  thereon  and 
on  paragraphs  4,  12,  13  and  14,  and  denies  that  any  national 
emergency  had  arisen  as  alleged  in  paragraph  6 or  at  all. 

“2.  As  to  the  alleged  control  of  Parliament  pleaded  in  para- 
graph 2,  such  control,  if  any,  did  not  include  any  power  to  enact 
any  statute  having  extra-territorial  operation  as  to  stock  regis- 
tered in  England. 

“3.  As  to  paragraph  4,  upon  the  true  construction  of  the 
Acts  of  Parliament  pleaded  in  paragraph  4,  the  defendant  the 
Grand  Trunk  Railway  Company  in  the  circumstances  was  not 
authorized  or  empowered  thereunder  to  transfer  the  plaintiff’s 
stock  nor  to  register  any  such  transfer.  If  the  Acts  of  Parlia- 
ment pleaded  were  valid,  which  is  not  admitted,  the  order-in- 
council of  the  19th  January,  1923,  was  ultra  vires  the  authority 
given  to  the  Governor-General-in-Council  by  such  Acts;  the  plain- 
tiff further  submits  that  the  Acts  of  Parliament  agreements  and 
orders-in-council  pleaded  are  respectively  ultra  vires  of  the  Par- 
liament of  Canada  and  of  the  executive  respectively  and,  alter- 
natively, are  respectively  ultra  vires  in  so  far  as  they  purport  to 
authorize  the  transfer  of  the  plaintiff’s  stock  or  the  registration 
of  any  transfer  thereof.  The  plaintiff  further  admits  that  the 
making  and  execution  of  the  agreement  of  the  8th  March,  1920, 
and  in  particular  clause  13  thereof  was  ultra  vires  the  powers 
of  the  Grand  Trunk  Railway  Company  and  the  plaintiff  is  not 
bound  by  the  award  of  the  arbitrator  at  which  arbitration  he  was 
neither  present  nor  represented. 
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“4.  The  plaintiff  was  not  present  at  nor  was  he  repre- 
sented at  either  of  the  meetings  of  the  19th  of  February,  1920, 
or  the  3rd  or  12th  of  May,  1921;  such  meetings  were  irregular 
not  having  been  convened  in  accordance  with  the  requirements 
of  the  Grand  Trunk  Railway  Company’s  Acts  and  regulations 
made  thereunder  and  also  meetings  were  not  separately  held 
of  each  class  of  stockholder. 

“5.  Save  as  herein  expressly  admitted  the  plaintiff  denies 
all  allegations  contained  in  the  defendants’  statement  of  defence. 

“6.  The  plaintiff  joins  issue  on  the  defendants’  statement 
of  defence.” 

On  these  issues  the  Honourable  Mr.  Justice  Jeffrey  found  for 
the  defendants;  and  an  appeal  therefrom  is  now  brought  before 
this  Court. 

The  contentions  of  the  parties  are  more  effectually  summar- 
ized by  the  respondents’  memorandum  on  appeal,  which  I quote: 

“1.  By  The  Grand  Trunk  Acquisition  Act,  1919,  10  Geo.  V, 
ch.  17,  assented  to  on  10th  November,  1919  (Book  of  Statutes, 
p.  324)  His  Majesty  the  King  was  authorized  to  enter  into  an 
agreement  with  the  Grand  Trunk  Railway  Company  of  Canada 
for  the  acquisition  by  the  Government  of  the  entire  capital  stock 
of  the  Grand  Trunk,  except  its  4 per  cent,  guaranteed  stock 
amounting  to  £12,500,000  (sec.  2).  The  stocks  to  be  acquired 
were  the  first,  second  and  third  preference  stocks  and  the 
common  or  ordinary  stock,  and  the  value  was  to  be  determined 
by  a Board  of  3 arbitrators  (sec.  6).  Provision  was  made  for 
having  the  preference  and  common  stocks  transferred  to  or 
vested  in  the  Government  or  its  nominees  (secs.  8b  and  10). 

“2.  The  agreement  was  submitted  to  a special  general  meet- 
ing of  the  company  held  in  London,  England,  on  19th  Febru- 
ary, 1920.  Notice  sent  to  stockholders  in  advance  of  the  meeting 
contained  a copy  of  the  proposed  agreement  and  a statement  by 
the  chairman  of  the  Board  giving  the  history  of  the  negotiations 
leading  to  the  agreement  and  concluding  with  a statement  that 
after  long  and  anxious  consideration  ‘the  Board  unhesitatingly 
advise  the  proprietors  to  accept  the  agreement  and  vote  for  the 
same’,  (exhibit  12:  Evidence,  p.  251;  Book  of  Exhibit,  p.  109 
at  p.  116).  At  the  conclusion  of  a lengthy  address  made  at  the 
meeting,  the  chairman  stated  that  ‘We  earnestly  and  unhesitat- 
ingly recommend  you  to  accept  the  agreement  which  we  have 
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made  with  the  Government.’  (exhibit  3:  Book  of  Exhibits,  p. 
129  at  p.  140).  The  stockholders  approved  the  agreement  by 
an  overwhelming  majority  (exhibit  3:  Book  of  Exhibits,  at  p. 
149  and  exhibit  16,  at  pp.  170, 174  and  175) . 

“3.  Under  the  agreement,  which  was  dated  8th  March, 
1920,  (exhibit  4:  Book  of  Exhibits,  p.  153;  Book  of  Statutes,  p. 
330;  Evidence,  p.  165),  the  Grand  Trunk  undertook  to  use  its 
best  endeavour  to  cause  the  sale  and  delivery  to  the  Government 
and  the  Government  agreed  to  acquire  on  the  terms  set  forth 
the  preference  and  common  stock  of  the  Grand  Trunk  then  issued 
and  outstanding  (para.  2).  The  Government  agreed  to  guaran- 
tee the  payment  of  dividends  at  4 per  cent,  per  annum  on  the 
guaranteed  stock  then  outstanding  and  interest  on  the  debenture 
stocks  as  and  when  payable,  these  guarantees  to  take  effect  upon 
the  date  of  the  appointment  of  a Committee  of  Management  and 
forthwith  thereafter  guarantees  in  a form  prescribed  were  to 
be  deposited  with  the  High  Commissioner  for  Canada  in  London, 
England.  Concurrently  with  the  deposit  of  such  guarantees  the 
voting  powers  of  the  holders  of  the  present  guarantee  stock  and 
the  present  debenture  stocks  were  to  cease  (para.  3).  Forth- 
with after  the  ratification  of  the  agreement  a Committee  of 
Management  was  to  be  formed  consisting  of  five  persons,  two  to 
be  appointed  by  the  Grand  Trunk,  two  by  the  Government  and 
the  fifth  by  the  four  so  appointed.  This  committee  was  to  act 
until  the  preference  and  common  stocks  were  transferred  to  or 
vested  in  the  Government  (para.  4).  The  value  of  the  preference 
and  common  stocks  was  to  be  determined  by  a Board  of  three 
arbitrators  (para.  6),  and  the  award  was  to  be  made  within 
nine  months  after  their  appointment  or  within  such  further 
time  as  the  Governor-in-Council  might  approve  (para.  8).  A 
limit  was  fixed  on  the  amount  that  could  be  awarded  (para.  11) 
and  upon  the  value  of  the  stocks  being  determined,  the  company 
was  to  create  an  issue  of  non-voting  4 per  cent,  capital  stock 
called  the  ‘new  guaranteed  stock’  carrying  a Government  guaran- 
tee of  dividends  at  4 per  cent,  per  annum,  the  new  stock  to  be 
distributed  among  the  holders  of  the  preference  and  common 
stock  upon  the  transfer  to  or  vesting  of  the  same  in  the  Govern- 
ment (para.  12).  Should  any  shares  or  any  part  of  the  prefer- 
ence and  common  stock  not  be  transferred  to  the  Government, 
the  Governor-in-Council  was  empowered  to  declare  such  shares 
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or  any  such  part  of  the  preference  and  common  stock  to  be  the 
property  of  the  Minister  of  Finance  in  trust  for  His  Majesty  and 
upon  the  making  of  such  declaration  the  shares  or  part  thereof 
not  so  transferred  was  immediately  to  become  the  property  of 
His  Majesty  and  proper  entries  were  to  be  made  in  the  stock 
registers  and  other  books  (para.  13).  Each  party  to  the  agree- 
ment was  to  pay  its  own  costs  in  connection  with  the  arbitration 
but  it  was  provided  that  the  directors  of  the  Grand  Trunk  should 
be  entitled  to  create  a fund  by  means  of  assessments  on  the 
present  debenture  stocks  and  the  present  guaranteed  stock  (para. 
21). 

“4.  By  Act  of  Parliament  assented  to  on  11th  May,  1920, 
10-11  Geo.  V,  ch.  13  (Book  of  Statutes  at  p.  329),  the  agreement 
was  declared  to  have  been  sufficiently  ratified  by  the  holders  of 
the  stocks  of  the  Grand  Trunk  and  to  be  binding  and  effective 
and  was  in  all  respects  ratified  and  confirmed.  The  Committee  of 
Management  was  appointed  on  21st  May,  1920  (exhibit  18:  Book 
of  Exhibits  at  p.  183  et  seq.;  Evidence,  p.  274)  and  on  the  same 
date  the  Government  guarantees  in  respect  of  the  4 per  cent, 
guaranteed  stock  and  the  debenture  stocks  were  given  and  be- 
came effective.  The  guarantees  were  deposited  in  London  as 
required  by  the  terms  of  the  agreement  (exhibit  17;  Book  of 
Exhibits  at  p.  190  et  seq.;  Evidence,  p.  273) . 

“5.  The  Board  of  Arbitrators  appointed  pursuant  to  the 
statute  and  agreement  consisted  of  Hon.  Sir  Walter  Cassels, 
President  of  the  Exchequer  Court  (Chairman),  Rt.  Hon.  Sir 
Thomas  White,  nominated  by  the  Government,  and  Hon.  W.  H. 
Taft,  nominated  by  the  Grand  Trunk.  The  arbitration  was  pro- 
ceeded with  but  it  had  not  been  concluded  by  9th  April,  1921, 
when  the  time  for  the  award  expired.  Accordingly  a further 
agreement  under  date  of  13th  May,  1921,  was  entered  into  by 
His  Majesty  and  by  the  Grand  Trunk  (exhibit  29:  Book  of  Ex- 
hibits at  p.  222;  Evidence,  p.  367).  Under  this  agreement 
the  directors  of  the  Grand  Trunk  were  to  resign  and  nominees 
of  the  Government  were  to  be  substituted  in  their  place  (para. 
1).  A committee  of  stockholders  was  to  be  appointed  to  be 
known  as  the  ‘Grand  Trunk  Shareholders’  Committee’  for  the 
purpose  of  exercising  the  powers  of  the  retiring  directors  in 
connection  with  the  arbitration  proceedings  (para.  5).  The 
arbitration  was  to  proceed  to  conclusion  as  speedily  as  possible 
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and  the  award  was  to  be  made  within  three  months  next  follow- 
ing the  order-in-council  approving  of  a further  time  for  making 
the  award  or  within  such  further  time  as  the  Governor-in- 
Council  should  direct  (para.  7). 

“6.  The  agreement  last  mentioned  was  submitted  to  a special 
general  meeting  of  the  company  held  in  London  on  12th  May, 
1921,  and  was  approved  (exhibit  22;  Book  of  Exhibits,  p.  221). 

“7.  The  award  of  the  arbitrators  was  delivered  on  7th 
September,  1921  (exhibit  31).  (Pamphlet  copies  will  be  avail- 
able for  the  Court).  The  majority  of  the  arbitrators  (Sir  Walter 
Cassels  and  Sir  Thomas  White)  found  that  the  preference  and 
common  stocks  had  no  value.  Mr.  Taft  delivered  a dissenting 
opinion.  Pursuant  to  the  agreement,  contributions  were  levied 
on  the  holders  of  debenture  and  guaranteed  stocks  to  the  amount 
of  $1,382,931.29  to  cover  the  expenses  of  the  arbitration  held 
for  the  benefit  of  the  preference  and  ordinary  stockholders 
(Evidence,  p.  323;  exhibit  23;  Book  of  Exhibits,  p.  281). 

“8.  On  October  1st,  1921,  notice  of  an  appeal  to  the  Privy 
Council  was  given  by  counsel  authorized  by  the  Grand  Trunk 
Shareholders’  Committee  to  prosecute  the  appeal  (exhibit  32; 
Book  of  Exhibits,  p.  229)  and  a petition  signed  by  the  same 
counsel  (exhibit  32;  Book  of  Exhibits,  p.  230)  praying  for  special 
leave  to  appeal  from  the  award  was  presented  to  His  Majesty 
in  His  Privy  Council  and  special  leave  to  appeal  was  granted. 

“9.  The  principal  question  raised  on  the  appeal  was  whether 
a majority  of  the  arbitrators  was  right  in  rejecting  evidence  of 
physical  value  of  the  properties.  The  appeal  was  dismissed 
on  28th  July,  1922,  the  reasons  of  their  Lordships  being  de- 
livered on  11th  November,  1922  {Grand  Trunk  Ry.  v.  The  King, 
[1923]  A.C.  150). 

“10.  By  order-in-council  dated  19th  January,  1923,  it  was 
declared  that  the  whole  of  the  preference  and  common  stock 
of  the  Grand  Trunk  ‘is  the  property  of  the  Minister  of  Finance 
in  trust  for  His  Majesty’  and  direction  was  given  that  proper 
entries  thereof  in  the  stock  registers  and  other  books  of  the 
company  in  that  behalf  should  forthwith  be  made  (exhibit  2; 
Book  of  Exhibits,  p.  236;  Evidence,  p.  137).  Under  date  of  30th 
January,  1923,  an  agreement  was  entered  into  between  Canadian 
National  Railway  Company  (a  company  incorporated  by  9-10 
Geo.  V,  ch.  13,  assented  to  6th  June,  1919)  and  Grand  Trunk 
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Railway  Company  of  Canada  providing  for  the  amalgamation  of  | 
these  two  companies  as  one  company  under  the  name  ‘Canadian 
National  Railway  Company’  (Part  exhibit  5;  Book  of  Exhibits,  j 
p.  245).  The  amount  of  the  capital  stock  of  the  amalgamated 
company  was  to  be  $180,424,327.70  and  one  share  in  that  amount 
was  to  be  issued  to  the  Minister  of  Finance  in  trust  for  His 
Majesty  and  upon  such  share  being  issued,  the  shares  held 
by  the  Minister  of  Finance  in  the  capital  stock  of  the  Grand 
Trunk  were  to  be  surrendered  by  the  Minister  to  the  amalgamated 
company  for  cancellation. 

“11.  By  order-in-council  of  30th  January,  1923  (Part  exhibit 
5;  Book  of  Exhibits  at  p.  242;  Evidence,  p.  174)  the  amalgamation 
agreement  was  approved.  i 

“12.  In  the  year  1919  and  long  before,  the  Grand  Trunk  | 
was  insolvent  and  incapable  of  meeting  its  obligations  as  they  ii 
matured  and  operating  its  railway.  It  had  incurred  heavy  obliga-  j 
tions  for  the  Grand  Trunk  Pacific,  which,  being  hopelessly  bank-  ■ 
rupt,  went  into  receivership  on  7th  March,  1919,  and  for  other 
companies.  Large  sums  were  required  immediately  and  in  the  ' 
future  to  enable  the  railway  to  be  continued  and  they  could 
only  be  supplied  by  the  Government  of  Canada.  The  company’s  : 
preference  and  common  stocks  were  worthless.  The  acts  and 
agreements  referred  to  provided  a suitable  scheme  of  arrange- 
ment whereby  the  Grand  Trunk  obligations  would  be  met,  inter- 
est and  dividends  on  senior  securities  would  be  protected  and  the 
holders  of  preference  and  ordinary  stocks  would  secure  whatever 
value,  if  any,  they  had  in  the  undertaking,  and  railways  that  had 
received  large  Government  aid  would  continue  to  operate.  It  was 
a practical  method  of  dealing  with  the  company’s  insolvent  con- 
dition and  the  national  emergency  that  had  arisen. 

“The  statements  made  in  the  above  paragraph  were  set  forth  , 
in  the  Statement  of  Defence  (paras.  5 and  6,  Appeal  Book,  p.  9) 
and  were  found  by  the  learned  trial  Judge  to  have  been  proved 
(Appeal  Book,  p.  30).” 

The  learned  trial  Judge  found  upon  the  evidence  that  the  j 
Grand  Trunk  was,  on  the  happening  of  these  events  and  in  the 
light  of  the  evidence  adduced,  in  no  condition  to  borrow  any  j 
further  money,  and  that  it  was  hopelessly  insolvent,  and  the  j 
stock  held  by  the  plaintiff  was  of  no  real  value,  thus  concurring  | 
in  the  views  expressed  by  the  arbitrators  appointed  under  the 
legislation  referred  to. 
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The  plaintiff  was  the  proprietor  of  £100  first  preference 
stock,  £100  second  preference  stock,  £700  third  preference  stock 
and  £1,100  common  stock.  With  the  exception  of  £200  ordinary 
stock  purchased  in  June,  1910,  the  remainder  of  the  stocks  was 
purchased  from  and  after  June,  1920.  The  plaintiff,  at  the  time 
of  the  purchasing,  knew  that  the  arbitration  as  to  the  true  value 
of  the  stocks  was  to  take  place.  In  making  the  purchases  he 
hoped  to  get  the  benefit  of  the  arbitration,  and,  later,  be  bought 
more  stock,  hoping  that  the  appeal  from  the  award  to  the  Privy 
Council  would  be  successful.  His  object  in  purchasing  and  holding 
the  stock  was  to  secure  its  ultimate  value  under  the  arbitration 
proceedings.  The  result  of  the  arbitration  was  to  find  the  stocks 
purchased  and  owned  by  the  plaintiff  were  of  no  value. 

By  the  agreement  between  the  Minister  of  Railways  and 
Canals  and  the  Grand  Trunk  ratified  by  10-11  Geo.  V,  ch.  13, 
it  is  provided  (sec.  13)  that  new  stock  shall  be  issued  in  ex- 
change for  preference  and  common  stock,  and  that  should  any 
shares  or  any  part  of  the  preference  and  common  stock  not  be 
transferred  to  the  government,  the  Governor-in-Council  may 
declare  such  shares  or  any  part  of  the  preference  and  common 
stock  to  be  the  property  of  the  Minister  of  Finance  in  trust 
for  His  Majesty,  and  upon  the  making  of  such  declaration  the 
shares  or  part  thereof  not  so  transferred  shall  immediately  be- 
come the  property  of  His  Majesty,  and  proper  entries  thereof 
shall  be  made  in  the  stock  registers  and  other  books  in  that 
behalf.  Thereupon  it  was  declared  that  the  shares  in  question, 
in  fact  all  the  shares  of  stock  in  the  company  had  become  the 
property  of  His  Majesty,  and  it  was  directed  that  proper  entries 
should  be  made  in  the  books. 

It  is  the  entry  of  a note  or  memorandum  in  the  books  that 
the  plaintiff  complains  of  in  this  action.  The  grounds  of  his 
complaint  are,  first,  that  the  entries  are  made  in  the  stock 
books  of  the  company  kept  out  of  Canada  and  in  London,  Eng- 
land. It  is  hard  to  grasp  the  precise  significance  of  this  conten- 
tion. The  keeping  of  the  stock  books  in  England  was  contem- 
plated by  the  original  charter  of  the  company.  There  is  nothing 
in  England  or  English  law  which  prevents  this  being  done,  and  I 
find  myself  entirely  unable  to  see  any  reason  why  what  was  here 
done  should  not  have  been  done.  The  validity  of  the  action 
of  the  Dominion  Governm.ent  and  of  those  acting  under  its  auth- 
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ority  does  not  in  any  sense  depend  upon  The  Statute  of  West- 
minster. I 

I refer  to  the  judgment  of  the  Exchequer  Court  in  Spitz  v.  ' 
Secretary  of  State  of  Canada,  [1939]  Ex.  C.R.  162,  [1939]  2 ! 
D.L.R.  546.  Maclean  J.  there  found  no  difficulty  in  allowing  i 
certain  stocks  in  the  C.P.R.  to  be  dealt  with  extra-territorially.  | 

Mr.  Justice  Jeffrey  held  that  the  entries  in  the  books  of  the 
C.N.R.,  even  if  unauthorized  and  invalid,  were  barred  by  The  : 
Limitations  Act.  Were  it  not  that  I agree  with  the  defendants’ 
contention,  I should  be  prepared  to  affirm  the  judgment  upon  j 
this  ground,  but  I prefer  to  rest  my  judgment  upon  the  fact 
that  the  memorandum  entered  in  the  stock  register  was  auth-  i 
orized  and  valid. 

An  attempt  has  been  made  in  this  case  to  justify  the  bringing 
of  this  action  upon  the  ground  of  hardship.  With  hardship,  i 
strictly  speaking,  this  Court  has  nothing  to  do.  It  is,  however, 
worth  noting  that  this  company  has  been  for  the  greater  part  ' 
of  a century  managed  by  English  directors,  and  that  its  financial 
collapse  has  brought  nothing  but  disaster  upon  the  Canadian  ‘ 
people.  i 

The  financial  position  of  the  company  is  to  be  judged  from  the  i 
evidence  of  Mr.  Cooper,  the  comptroller  of  the  Canadian  National  ' 
Railway  Company.  The  result  of  this  examination  disclosed  as  1 
follows:  During  the  period  of  1916  to  1922  the  deficit  before  | 

declaring  dividends  on  the  preferred  and  common  stocks  was  | 
upwards  of  $65,000,000.00.  At  December  31st,  1919,  the  com-  | 
pany  was  facing  heavy  maturing  obligations  of  which  $60,000,-  | 
000.00  fell  due  in  1920,  and  $31,000,000.00  in  1921.  In  addition  i 
there  was  need  to  provide  funds  to  meet  capital  expenditures;  | 
these  in  1920  were  about  $4,000,000.00  and  1921  $25,000,-  ; 
000.00;  1922,  $3,000,000.00.  The  company’s  assets  from  which 
it  could  realize  cash  to  meet  its  financial  requirements  were 
negligible  (see  Evidence,  p.  333).  Mr.  Cooper  prepared  exhibit 
24  showing  the  financial  position  of  the  company,  and  exhibited 
further  statements  (exhibit  25) ; these  disclosed  the  fact  that 
within  the  period  of  1916  to  1922  the  loss  of  the  Grand  Trunk 
Pacific  amounted  to  $84,000,000.00.  His  conclusion  was  that 
the  position  of  the  Grand  Trunk  was  one  of  insolvency,  and  that 
without  Government  assistance  the  company  could  have  been 
forced  into  receivership  (see  Evidence,  p.  341). 
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The  serious  situation  was  also  disclosed  by  Mr.  Chamberlain, 
President  of  the  Grand  Trunk  (see  Evidence,  pp.  656-659). 

I would  also  refer  to  the  letter  from  Sir  Alfred  Smithers, 
Chairman  of  the  Board  of  Grand  Trunk,  to  Sir  Robert  Borden 
in  which  he  states:  “We  are  now  at  the  end  of  our  tether  with 
regard  to  Grand  Trunk  Pacific  financing.” 

Mr.  Fairweather,  the  Director  of  the  Bureau  of  Economics 
of  the  Canadian  National  Railways,  deposes  that  it  was  quite  evi- 
dent to  him  that  by  1920  if  the  Government  did  not  intervene 
bankruptcy  was  inevitable.  The  Grand  Trunk  had  reached  its 
end;  its  reserves  were  depleted;  its  credit  was  exhausted;  it  was 
facing  heavy  maturities  of  securities,  and  large  expenditures  were 
required  for  deferred  maintenance  if  the  property  was  to  be  kept 
in  a condition  to  handle  traffic  (see  Evidence,  pp.  382-388). 

The  Government  had  advanced  $84,000,000.00  and  had  guar- 
anteed $50,000,000.00  for  new  Grand  Trunk  security  issues;  in 
addition  there  was  due  to  the  Government  almost  $16,000,000.00 
made  up  of  unpaid  interest  and  cash  advances  (see  Evidence, 
p.  387). 

On  the  whole  case,  we  are  of  opinion  that  the  action  was 
rightly  dismissed. 

Riddell  J.A.  agreed  with  Middleton  J.A. 

Masten  J.A.: — An  appeal  from  the  judgment  of  Jeffrey  J., 
dated  the  24th  September,  1938,  dismissing  this  action. 

In  listening  to  the  argument  of  Mr.  Evan  Gray  of  counsel 
for  the  appellant,  I was  reminded  of  the  observ^ation  of  Lord 
Justice  Greer  in  the  case  of  H.  S.  Wright  d Webb  v.  Annayidale, 
[1930]  2 K.B.  8,  at  p.  13,  where  he  said: 

“Mr.  Croom-Johnson  has  argued  this  case  with  that  lucidity, 
persistence  and  opulence  of  authority  and  illustration  which  his 
clients,  whether  professional  or  lay,  are  entitled  to  expect,  and 
with  regard  to  which  their  expectations  are  rarely  disappointed.” 

But  none  the  less  I have  been  unable  to  persuade  myself  but 
that  the  only  question  here  in  issue  is  simple,  single  and  narrow. 
It  is  this:  Had  the  Parliament  of  Canada  jurisdiction  to  pass  the 
legislation  in  question  transferring  the  shares  claimed  by  the 
plaintiff  from  him  to  the  Minister  of  Finance?  If  it  had  such 
jurisdiction  the  plaintiff’s  claim  for  damages  must  fail  even  if 
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the  statute  is  confiscatory.  But  it  does  not  in  fact  come  under 
any  such  designation  or  category. 

The  statutory  provisions  are  as  follows  (10  Geo.  V,  ch.  17) : 
“6.  The  value,  if  any,  of  the  first,  second  and  third  prefer- 
ence stocks  and  the  common  or  ordinary  stock  of  the  Grand 
Trunk  now  issued  and  outstanding  to  the  face  values  above 
mentioned  (hereinafter  together  called  the  ‘preference  and  com- 
mon stock’)  shall  be  determined  by  a Board  of  three  Arbitra- 
tors, one  to  be  appointed  by  the  Government,  one  by  the  Grand 
Trunk,  and  the  third  shall  be  Sir  Walter  Cassels,  Judge  of  the 
Exchequer  Court  of  Canada.  Should  Sir  Walter  Cassels  die  or 
be  unable  to  act,  the  said  parties  shall  agree  upon  another  third 
arbitrator  who  shall  be  either  the  then  Judge  of  the  Exchequer 
Court  of  Canada  or  one  of  the  Judges  of  the  Supreme  Court  of 
Canada.  The  value,  if  any,  so  determined  shall  not  be  greater 
than  an  amount  on  which  the  annual  dividend  at  four  per  cent, 
per  annum  on  the  aggregate  face  value  of  the  present  guaranteed 
stock  and  the  new  guaranteed  stock  taken  together  would 
exceed  $5,000,000.00.  The  fixing  of  this  limit  shall  not  be 
taken  by  the  arbitrators  as  any  admission  or  indication  that  the 
value  to  be  determined  is  the  amount  so  fixed,  or  any  other 
amount.  New  guaranteed  stock,  to  an  amount  not  exceeding  the 
value,  if  any,  so  determined,  carrying  a dividend  as  hereinbefore 
authorized,  shall  be  distributed  among  the  holders  of  the  prefer- 
ence and  common  stock,  upon  the  transfer  to  or  vesting  in  the 
Government  of  such  stock,  in  proportions  which  shall  be  deter- 
mined by  the  Arbitrators. 

“8.  The  said  agreement  shall  provide  for:  — 

(a)  The  appointment  of  the  arbitrators,  the  control  of  the 
arbitration  proceedings,  the  administration  of  oaths,  the  procur- 
ing and  admission  of  evidence,  and  the  making  of  the  award; 

(5)  The  transfer  to  or  vesting  in  the  Government  or  its 
nominees  of  the  preference  and  common  stock  upon  the  issue 
of  new  guaranteed  stock  in  exchange  therefor.” 

The  agreement  referred  to  in  the  statute  provided,  among 
other,  as  follows : 

- “12.  Issue  of  new  guaranteed  stock.  Upon  the  value  of  the 

preference  and  common  stock  being  finally  determined  under 
the  provisions  of  this  agreement,  the  Grand  Trunk  shall  create 
an  issue  of  non-voting  four  per  cent,  capital  stock — herein  called 
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the  ‘new  guaranteed  stock’.  The  amount  thereof  shall  be  the 
amount  of  the  value,  if  any,  of  the  preference  and  common  stock, 
determined  as  above  provided,  less  such  deductions  therefrom 
as  are  to  be  made  under  the  terms  of  this  agreement.  The 
Government  shall  guarantee  to  the  holders  of  the  new  guaranteed 
stock  that  there  shall  be  paid  a dividend  thereon  at  the  rate 
of  four  per  cent,  per  annum,  payable  half-yearly,  from  the  date 
of  the  appointment  of  the  Committee  of  Management  herein- 
before mentioned.  The  new  guaranteed  stock  shall  be  distributed 
among  the  holders  of  the  preference  and  common  stock,  upon  the 
transfer  to  or  vesting  in  the  Government  of  such  stock,  in  propor- 
tions which  shall  be  determined  by  the  arbitrators.  The  new 
guaranteed  stock  shall  be  deemed  and  issued  as  fully  paid  stock 
and  free  from  calls  and  other  liabilities.  The  new  guaranteed 
stock  shall  be  in  the  form,  or  substantially  in  the  form,  set  forth 
in  the  fourth  schedule  to  this  agreement,  and  the  guarantee 
of  the  Government  in  respect  thereof  shall  be  signed  and  de- 
posited in  the  same  manner  as  is  provided  in  this  agreement  with 
respect  to  the  guarantee  of  the  present  guaranteed  stock.  A 
copy  of  the  guarantee  in  this  clause  provided  for  shall  be  en- 
dorsed or  printed  upon  the  certificates  of  new  guaranteed  stock 
as  from  time  to  time  issued. 

“13.  Transfer  of  preference  and  common  stocks.  The  new 
guaranteed  stock  shall  be  issued  in  exchange  for  the  preference 
and  common  stock  upon  the  transfer  to  or  vesting  in  the  Govern- 
ment, or  its  nominees,  of  such  preference  and  common  stock 
as  aforementioned.  Should  any  shares  or  any  part  of  the 
preference  and  common  stock  not  be  transferred  to  the  Govern- 
ment, the  Governor-in-Council  may  declare  such  shares  or  any 
such  part  of  the  preference  and  common  stock  to  be  the  prop- 
erty of  the  Minister  of  Finance  in  trust  for  His  Majesty,  and 
upon  the  making  of  such  declaration  the  shares  or  part  thereof 
not  so  transferred  shall  immediately  become  the  property  of  His 
Majesty,  and  proper  entries  thereof  in  the  stock  registers  and 
other  books  in  that  behalf  shall  be  made.  The  amount  of  the 
new  guaranteed  stock  to  which  the  holders  of  any  such  shares 
or  part  thereof  so  vested  in  His  Majesty  would  be  entitled  to 
under  the  terms  of  this  agreement  shall  be  issued  and  delivered 
to  such  holders,  or  their  representatives,  upon  proper  application 
being  made  therefor  to  the  Government  and  the  surrender  or 
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delivery  of  such  shares  to  the  Government  or  its  nominees,  or 
proper  evidence  of  the  applicants’  rights  thereto  should  such 
share  certificates  be  lost  or  destroyed.” 

This  agreement  was  approved  by  a very  substantial  majority 
of  the  shareholders  interested,  at  a meeting  called  for  its  con- 
sideration, and  was  subsequently  confirmed  by  Parliament.  See  ' 
10-11  Geo.  V,  ch.  13. 

Subsequently  the  arbitration  was  had  and  the  junior  stocks 
in  question  were  found  to  have  no  value. 

I am  of  opinion  that  the  Parliament  of  Canada  had  jurisdic- 
tion and  that  the  statute  above  quoted  is  intra  vires  on  the 
ground  that  a national  emergency  existed  with  respect  to  the 
continued  operation  of  transcontinental  traffic  in  Canada,  and 
that  the  threatened  collapse  would  gravely  affect  the  public 
credit  of  Canada;  also  because  the  legislation  in  question  relates 
to  a subject  specifically  assigned  by  sec.  91  of  The  British  North 
America  Act  to  the  Parliament  of  Canada,  viz.,  to  the  Grand 
Trunk  Railway,  being  a railway  incorporated  in  Canada  and 
having  its  chief  place  of  business  in  Montreal,  and  its  principal 
physical  assets  in  the  various  provinces  of  Canada. 

That  evidence  to  establish  the  existence  of  a national  emer- 
gency was  admissible  seems  to  me  to  be  self-evident,  but  if  i 
authority  is  needed  I refer  to  the  cases  of  Toronto  Electrk  I 
Commissioners  v.  Snider^  [1925]  A.C.  396,  at  p.  415,  and  to 
Fort  Frances  Pulp  and  Paper  Co.  Ltd.  v.  Manitoba  Free  Press  , 
Co.,  Ltd.,  [1923]  A.C.  695. 

The  evidence  to  establish  that  in  1919  the  Grand  Trunk 
Railway  was  in  an  insolvent  condition  and  was  bound  to  go 
into  a receivership  unless  the  Government  came  to  its  aid,  also 
the  evidence  as  to  the  repercussions  therefrom  on  the  public 
credit  of  Canada  is  set  forth  in  the  factum  of  the  respondents, 
and  is  referred  to  in  the  reasons  of  my  brother  Middleton.  In 
my  opinion  the  evidence  establishes  the  insolvent  condition  of 
the  Grand  Trunk  at  that  date  and  a situation  which  justified  the 
Government  of  Canada  in  determining  that  a national  em.ergency 
existed,  and  in  acting  accordingly. 

I refrain  from  detailing  the  evidence  and  content  myself  with  ^ 
stating  the  conclusion  at  which  I have  arrived  from  a perusal  i 
and  consideration  of  the  evidence  and  exhibits. 
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So  much  for  the  positive  side  of  this  appeal.  I proceed  to  a 
consideration  of  some  of  Mr.  Gray’s  arguments  in  attacking  the 
legislation  and  order-in-council  here  in  question : 

(1)  That  the  jurisdiction  of  the  Dominion  Parliament  to 
deal  with  the  plaintiffs  stock  is  limited  territorially  in  pursuance 
of  which  he  seeks  to  apply  the  principle  which  was  applied  in 
such  cases  as  Royal  Bank  of  Canada  v.  The  King,  [1913]  A.C. 
283,  and  Ottawa  Valley  Power  Co.  v.  Hydro-Electric  Power 
Commission,  [1937]  O.R.  265,  and  on  this  ground,  to  have  a 
declaration  that  the  legislation  is  ultra  vires. 

(2)  That  it  cannot  be  justified  on  the  basis  of  the  Dominion 
jurisdiction  over  railways  as  provided  in  sec.  91  read  with  sec. 
92(10)  (a)  because,  in  addition  to  the  jurisdiction  in  this  respect 
being  limited  territorially,  it  must  be  regulatory  in  its  nature. 
This  legislation  is  not  regulatory  of  railroads  and  cannot  be 
supported. 

As  the  basis  of  these  contentions  he  points  out  that  the  Grand 
Trunk  Railway  is  the  owner  of  physical  assets  located  in  the 
United  States  of  America  and  over  which  he  claims  Canada  has 
no  jurisdiction,  and  he  submits  that  the  legislation  in  question 
interferes  with  the  plaintiff’s  rights  in  these  assets. 

He  also  points  out  that  the  shares  in  question  are  entered 
on  the  London  register  of  the  Grand  Trunk  Railway,  and  that  in 
pursuance  of  the  statute  and  order-in-council,  the  Grand  Trunk 
Railway,  by  direction  of  the  Crown,  caused  an  entry  to  be 
stamped  on  the  London  register  in  the  following  words: 

“Stock  vested  in  H.M.  under  order-in-council  dated  19th 
January,  1923.’’ 

(See  Exhibit  Book,  pp.  270  and  271,  exhibits,  p.  4 and  p.  5), 
and  he  submits  that  in  consequence  the  shares  in  question  are  to 
be  regarded  as  situate  in  England,  where  the  plaintiff  resides, 
and  that  the  right  of  the  appellant  to  maintain  his  name  on  the 
London  register  of  the  Grand  Trunk  Railway  Company  is  a 
separate,  independent,  civil  right  existing  outside  the  boundaries 
of  Canada,  and  to  which  the  legislative  jurisdiction  of  Canada 
does  not  extend. 

It  seems  to  me  that  to  each  of  these  objections  the  decision  of 
the  Privy  Council  in  Croft  v.  Dunphy,  [1933]  A.C.  156,  at  p.  163, 
affords  a general  answer.  There  Lord  Macmillan  uses  these 
words : 
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“It  is  not  contested  that  under  the  British  North  America  1 
Act  the  Dominion  legislature  has  full  power  to  enact  customs  | 
laws  for  Canada,  but  it  is  maintained  that  it  is  debarred  from 
introducing  into  such  legislation  any  provisions  designed  to  oper- 
ate beyond  its  shores  or  at  any  rate  beyond  a marine  league  from 
the  coast. 

“In  their  Lordships’  opinion  the  Parliament  of  Canada  is  not 
under  any  such  disability.  Once  it  is  found  that  a particular 
topic  of  legislation  is  among  those  upon  which  the  Dominion 
Parliament  may  competently  legislate  as  being  for  the  peace, 
order  and  good  government  of  Canada  or  as  being  one  of  the 
specific  subjects  enumerated  in  sec.  91  of  the  British  North 
America  Act,  their  Lordships  see  no  reason  to  restrict  the 
permitted  scope  of  such  legislation  by  any  other  consideration 
than  is  applicable  to  the  legislation  of  a fully  Sovereign  State.’’ 


But  apart  from  this  general  answer  I observe  that  the  present 
action  is  founded  on  the  plaintiff’s  right  as  the  owner  of  shares  j 
in  the  Grand  Trunk  Railway  Company. 


In  the  case  of  Bradbury  v.  English  Sewing  Cotton  Co.,  [1923]  ( 

A.C.  744,  Lord  Wrenbury,  at  p.  767,  indicates  succinctly  the  | 
nature  of  a share.  He  says : j 

“A  share  is,  therefore,  a fractional  part  of  the  capital.  It  con-  ! 
fers  upon  the  holder  a certain  right  to  a proportionate  part  of  ' 
the  assets  of  the  corporation,  whether  by  way  of  dividend  or  of 
distribution  of  assets  in  winding  up.  It  forms,  however,  a separ- 
ate right  of  property.  The  capital  is  the  property  of  the  cor- 
poration. The  share,  although  it  is  a fraction  of  the  capital,  is 
the  property  of  the  corporator.  The  aggregate  of  all  the  frac- 
tions if  collected  in  two  or  three  hands  does  not  constitute  the 
corporators  the  owners  of  the  capital — that  remains  the  property 
of  the  corporation.  But,  nevertheless,  the  share  is  a property 
in  a fractional  part  of  the  capital.’’ 

From  this  definition  it  is  plain  that  the  plaintiff,  as  a share- 
holder in  the  Grand  Trunk  Railway,  possesses  no  property,  inter- 
est or  right  in  the  American  assets  of  the  railway  company.  They  ] 
belong  to  the  Grand  Trunk  Railway.  What  the  plaintiff  owns  is 
his  share  in  a Canadian  company.  I 

Quite  apart  from  the  fact  already  pointed  out  that  in  railway 
legislation  the  Canadian  Parliament  has  all  the  powers  and  j 
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functions  of  an  independent  Sovereign  State,  this  appears  to  me 
to  dispose  of  any  question  relating  to  American  assets. 

With  respect  to  the  registration  of  the  shares  in  question  on 
the  London  register  and  its  effect : 

I observe,  in  the  first  place,  that  this  is  a Canadian  Railway 
Company,  incorporated  in  Canada  and  operating  there,  where 
also  the  great  bulk  of  its  assets  and  its  executive  offices  are 
situated.  The  capital  of  the  company  is  in  Canada,  and,  prima 
facie,  every  fractional  part  of  that  capital  is  in  Canada.  It  is  no 
doubt  well  settled  that,  for  purposes  of  income  taxation  and 
succession  duty,  the  shares  on  the  London  register  are  subject 
to  English  taxation:  Brassard  v.  Smith,  [1925]  A.C.  371.  And 
so  also  in  the  case  of  alien  property  in  shares  arising  out  of  war 
legislation.  But  these  cases  have,  in  my  opinion,  no  application 
in  the  circumstances  of  this  case:  In  re  Clark  [1904]  1 Ch.  294, 
at  p.  297. 

I think  that  the  acquisition  of  shares  as  between  vendor  and 
purchaser,  or  the  transfer  or  the  transmission  of  shares  under 
other  circumstances  is  one  thing  and  the  entry  of  that  sale  or 
transfer  on  the  share  register  of  the  company  is  quite  another. 
The  former  governs  in  equity  the  right  of  property  as  between 
the  vendor  and  purchaser  or  between  transferor  and  transferee; 
the  latter  appertains  to  the  voting  and  dividend  rights  of  the 
vendee  or  transferee. 

Under  different  circumstances,  and  for  another  purpose  the 
result  of  maintaining  a foreign  register  of  shares  of  the  Cana- 
dian Pacific  Railway  Company  was,  in  February,  1939,  con- 
sidered in  the  Exchequer  Court  of  Canada  in  the  case  of  Spitz  v. 
Secretary  of  State  of  Canada,  [1939]  Ex.  C.R.  162,  where  the 
judgment  of  the  United  States  Circuit  Court  of  Appeals  on  a simi- 
lar question  is  quoted  and  relied  on.  In  both  these  cases  it  was 
held  that  the  entry  on  a share  register  located  out  of  Canada 
had  no  effect  in  divesting  the  shares  of  their  Canadian  character, 
or,  in  other  words,  making  the  shares  foreign  property. 

The  reasons  on  which  these  judgments  are  based  commend 
themselves  to  me,  and  I adopt  and  follow  them. 

If  I am  right  in  the  view  that  there  was  a valid  cancellation 
in  Canada  of  the  plaintiff’s  ownership  in  Canadian  shares,  then 
the  entry  on  the  London  register  was  nothing  more  than  a 
notation  or  recording  there  of  the  legal  fact,  and  bears  no  resem- 
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blance  to  a case  where  the  name  of  the  true  owner  is  wrongfully 
removed  from  the  register.  In  the  present  case  at  the  date  of 
the  entry  on  the  London  register  the  plaintiff  had  ceased  to  be 
the  owner  of  these  shares. 

Looked  at  from  another  standpoint  it  appears  to  me  incon- 
ceivable that  where,  on  account  of  a national  emergency,  the 
Parliament  of  Canada  enacts  a statute  for  the  re-construction 
and  re-organization  of  the  Canadian  railway  company  incor- 
porated by  it,  that  such  a statute  should  be  declared  impossible 
and  illegal  because  one  person’s  shares  are  recorded  on  the 
London  register. 

For  these  reasons  I am  of  opinion  that  the  legislation  and 
the  order-in-council  cancelling  plaintiff’s  title  and  transferring 
the  shares  in  question,  was  legal  and  valid;  that  the  notation  in 
the  London  register  consequent  thereon  was  thereby  warranted, 
and  that  this  appeal  must  be  dismissed  with  costs. 

In  doing  so  I concur  in  the  conclusion  of  my  brother  Middle- 
ton,  and  in  his  reasons. 

Henderson  J.A.  : — I have  had  the  privilege  of  reading  the 
opinions  of  my  brothers  Middleton  and  Masten.  I concur  in 
the  conclusions  reached  by  them  and  in  the  reasons  therefor, 
and  have  nothing  to  add. 

Gillanders  J.A.: — Having  had  the  privilege  of  reading  the 
judgments  of  my  brothers  Middleton  and  Masten,  I only  desire 
to  express  my  complete  agreement  with  what  they  have  said 
and  in  the  conclusion  at  which  they  have  each  arrived. 


Appeal  dismissed  with  costs. 
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Re  Geller^  et  al. 

Bankruptcy — Discharge  of  debtor — Failure  of  debtor  to  keep  proper 
books  of  account — Review  of  principles  applicable  to  discharge  of 
debtors — The  Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  secs.  141,  142  and 
143. 

Review  of  the  cases  dealing  with  the  powers  of  the  Court  under  secs. 
141,  142  and  143  of  The  Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  to  dis- 
charge a debtor  from  bankruptcy  and  the  following  principles  stated: 

(1)  A discharge  must  be  refused  in  all  cases  where  there  is  a bank- 
ruptcy offence;  where  there  is  no  bankruptcy  offence  the  refusal 
should  be  limited  only  to  very  extreme  cases. 

(2)  If  the  assets  of  the  debtor  are  not  of  a value  equal  to  50  cents 
on  the  dollar  on  the  amount  of  his  unsecured  liabilities,  an 
unconditional  discharge  should  not  be  given.  If  the  debtor,  however, 
satisfies  the  Court  that  this  fact  has  arisen  from  circumstances  for 
which  he  cannot  justly  be  held  responsible,  then  the  discharge  should 
be  suspended  for  a period  not  exceeding  two  years,  but  if  the  debtor 
does  not  so  satisfy  the  Court  then  a minimum  of  two  years’  suspension 
should  be  imposed  or  more  according  to  the  circumstances  of  the 
case. 

(3)  If  any  of  the  other  “facts”  under  sec.  143  are  proved  against 
the  debtor  then  the  suspension  must  be  for  two  years  or  more 
according  to  the  circumstances  of  the  case. 

(4)  In  substitution  for  the  suspension,  if  any  of  the  “facts”  mentioned 
in  sec.  143  are  shown,  then  the  Court  has  power  to  suspend  the 
discharge  until  a dividend  of  50  cents  on  the  dollar  or  more  is 
paid,  or  may,  with  the  consent  of  the  debtor,  impose  conditions  under 
sec.  142(2)  (d).  As  a matter  of  practice  the  (iourt  has  usually 
confined  itself  to  suspending  for  a definite  period.  Sec.  142(2)  (d) 
cannot  be  invoked  if  the  trustee  has  been  discharged,  but  a new 
trustee  might  be  appointed  or  the  trustee  re-appointed  for  that 
purpose. 

A MOTION  by  Sam  Geller,  Aaron  Geller,  Morris  Berenholtz 
and  Michael  Geller,  trading  as  Geller  Motor  Sales,  for  an  order 
discharging  them  from  bankruptcy. 

The  motion  was  heard  by  Urquhart  J.  in  Bankruptcy  Court 
at  Toronto. 

T.  R.  Godfrey,  for  the  debtors,  applicants. 

J.  A.  Cosentino,  a creditor,  in  person. 

H.  Rotenberg,  for  Weinberg,  a creditor. 

April  25th,  1939.  Urquhart  J.: — This  is  an  application  by 
the  above  four  named  individuals  for  their  discharge  from  bank- 
ruptcy. There  have  been  a number  of  applications  by  debtors 
for  discharge  recently,  and  these  seem  to  be  increasing  greatly, 
I presume  because  of  the  number  of  people  who  went  into  bank- 
ruptcy during  and  as  a result  of  the  depression  of  1929-37.  It 
is  well,  therefore,  that  I should  pause  and  review  the  principles 
governing  the  discharge  of  debtors,  so  that  a guide  may  be 
laid  down  for  dealing  with  these  in  the  future. 
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By  sec.  141  of  The  Bankruptcy  Act,  a debtor  may  apply 
to  the  Court  for  a discharge  to  become  effective  not  sooner  than 
three  months  after  the  commencement  of  the  bankruptcy,  and 
then  a certain  procedure  is  adopted.  The  application  is  before 
the  Bankruptcy  Judge  except  where  the  motion  is  unopposed 
and  fifty  cents  in  the  dollar  has  been  paid. 

Sec.  142  provides  that  the  Court  shall  take  into  consideration 
a report  of  the  trustee  and  a resolution  of  the  inspectors,  and 
may  either  grant  or  refuse  an  absolute  order  of  discharge  or 
suspend  the  operation  of  the  order  for  a specified  time,  or  grant 
a conditional  order.  By  the  second  subsection  it  is  enacted  that 
the  Court  shall  refuse  the  discharge  in  all  cases  where  the 
bankrupt  has  committed  an  offence  under  the  Act,  or  certain 
other  offences.  Under  the  remaining  part  of  this  subsection,  if 
certain  conditions  called  “facts”,  more  fully  set  out  in  sec. 
143,  apply,  the  Court  shall  (a)  refuse  a discharge;  (b)  suspend 
the  discharge  for  a period  of  not  less  than  two  years  with  this 
proviso,  that  if  the  only  fact  proved  is  that  the  assets  are  not 
of  a value  equal  to  fifty  cents  in  the  dollar  on  the  amount  of  the 
unsecured  liabilities,  the  period  may  be  less  than  two  years,  or  (c) 
suspend  the  discharge  until  a dividend  of  not  less  than  fifty  cents 
in  the  dollar  has  been  paid,  or  (d)  require  the  bankrupt  to  consent 
to  judgment  being  entered  against  him  by  the  trustee  for  all  or 
part  of  the  debts  to  be  paid  out  of  his  future  earnings,  or  after- 
acquired  property  under  certain  conditions. 

Now  the  “facts”  referred  to  above  as  being  under  sec.  143 
are  very  numerous.  The  principal  ones  urged  upon  these  applica- 
tions and  applicable  to  this  one  are : 

(a)  the  fact  that  the  assets  are  not  of  a value  equal  to  fifty 
cents  in  the  dollar  unless  the  debtor  satisfies  the  Court  that 
the  fact  that  the  assets  are  not  of  such  amount  has  arisen  from 
circumstances  for  which  he  cannot  justly  be  held  responsible.  In 
such  case  the  onus  of  so  satisfying  the  Court  is  on  the  debtor; 

(b)  that  the  usual  books  of  account  have  not  been  kept.  J 
These  books  must  sufficiently  disclose  his  business  transactions  j> 
and  financial  position  within  three  years  of  the  bankruptcy;  | 

(c)  the  debtor  has  continued  to  trade  after  knowing  himself  | 

to  be  insolvent;  | 

(d)  failure  to  account  satisfactorily  for  loss  of  assets  or  j 
deficiency. 
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There  are,  as  I have  said,  numerous  other  ‘Tacts”  referred 
to  in  the  section. 

Now  how  have  these  applications  been  dealt  with  in  the  past 
in  the  reported  cases?  In  two  Quebec  cases,  namely,  Frigon  v. 
Lamarre  (1932),  14  C.B.R.  162,  and  hi  re  Nobert  & Freres 
(1925),  7 C.B.R.  417,  the  discharge  was  absolutely  refused  where 
the  usual  books  had  not  been  kept;  the  business  had  been  car- 
ried on  by  the  debtor  knowing  himself  to  be  an  insolvent,  and  the 
dividend  did  not  reach  50  per  cent,  of  the  assets. 

In  the  case  of  In  re  Morden  (1922),  2 C.B.R.  189,  Hyndman  J. 
in  the  Alberta  Court,  also  refused  a debtor’s  discharge  because 
he  failed  to  keep  the  proper  books  of  account  in  the  operation 
of  a store  business ; and  he  laid  down  a very  satisfactory  principle 
that  it  is  not  enough  for  a trader  to  keep  such  books  as  could 
be  unravelled  by  an  accountant,  but  that  the  books  should  be 
properly  kept  and  balanced  from  time  to  time  so  that  the  real 
state  of  the  trader’s  affairs  might  easily  appear.  The  principle 
is  also  laid  down  in  that  case  that  if  the  dividend  is  not  50  per 
cent,  (in  that  case  it  was  29.2)  the  debtor  must  satisfy 
the  Court  that  this  fact  has  arisen  from  circumstances  for  which 
the  debtor  could  not  justly  be  held  responsible. 

I think,  however,  that  the  refusal  for  these  reasons,  except 
in  exceptional  circumstances,  is  rather  a harsh  penalty,  and  I 
agree  with  the  Manitoba  Court  of  Appeal  in  In  re  Thiessen 
(1923),  4 C.B.R.  354,  which  lays  down  that  where  no  bankruptcy 
offence  has  been  committed,  the  Court  should  not  (except  in 
very  exceptional  circumstances)  refuse  the  discharge  but  should 
fix  a period  of  suspension  of  the  discharge,  under  sec.  142(2)  (b). 
The  refusal  of  discharge  should  be  reserved  for  extreme  cases 
only.  In  that  case  it  was  proved  there  could  not  be  a dividend 
of  fifty  cents  in  the  dollar  (39  cents  was  actually  paid),  but  the 
debtor  had  not  satisfied  the  Court  that  this  fact  arose  from 
circumstances  for  which  he  could  not  justly  be  held  responsible. 
Also,  the  debtor  continued  to  trade  after  he  knew  he  was  insol- 
vent, and  he  also  failed  to  account  for  the  lack  of  assets.  The 
discharge  was  suspended  for  three  years,  and  in  suspending  it 
the  learned  Judge,  Dennistoun  J.A.,  said  that  this  “imposes  a 
long  period  of  disability  which  should  be  sufficient  to  meet  the 
circumstances  of  the  case,  and  to  protect  the  interests  of  the 
business  community.” 


332 


Ontario  Reports. 


[1939]  I 


In  the  case  of  In  re  Burgess  (1922),  2 C.B.R.  470,  Orde  J.  ! 
suspended  a discharge  for  the  minimum  of  two  years  where  the  | 
report  showed  that  there  was  a failure  to  keep  books,  even  | 
though  the  debtor  had  no  knowledge  of  bookkeeping  and  desired  i 
to  save  expense.  In  this  case  there  were  the  two  ingredients,  ^ 
namely,  the  failure  to  pay  fifty  cents  in  the  dollar  and  the  omis-  ' 
sion  to  keep  proper  books.  Orde  J.  in  giving  his  reasons  says,  | 
at  p.  471:  ' 

I 

“The  provisions  of  secs.  58  and  59  [now  142  and  143]  of  The 
Bankruptcy  Act  are  explicit,  and  if  any  of  the  facts  mentioned  in 
sec.  59  [now  143]  are  proved  . . . , the  Court  shall  refuse  the 
discharge  or  suspend  it  for  the  periods  and  upon  the  conditions  I 
set  forth  in  sec.  58  [now  142] .”  ! 

The  case  of  In  re  Long  (1931),  12  C.B.R.  145,  seems  to  be  j 
somewhat  at  variance  with  the  above  decisions.  In  that  case  | 
it  was  alleged  that  the  debtor  had  carried  on  trading  after  he  j 
knew  of  his  insolvency,  but  the  learned  Judge  (Rose  C.J.H.C.)  i 
said  that  he  could  find  no  evidence  of  that.  He,  however,  re-  i 
duced  the  suspension  of  the  discharge  to  one  month,  as  the  debtor  | 
did  not  satisfy  him  that  non-payment  of  fifty  cents  in  the  dollar  j 
was  not  his  fault.  1 

j 

It  seems  to  me  on  the  wording  of  the  section  that,  if  the  j 
debtor  does  not  satisfy  the  onus  placed  upon  him  “that  the  | 
assets  . . . are  not  of  a value  equal  to  fifty  cents  in  the  dollar  | 
on  the  amount  of  his  unsecured  liabilities,  has  arisen  from  I 
circumstances  for  which  he  cannot  justly  be  held  responsible”  [ 
the  suspension  must  be  for  at  least  two  years.  | 

In  another  case  of  hi  re  Gorman  (1922),  2 C.B.R.  454,  where  | 
there  was  a dividend  of  23.75  per  cent,  and  the  trustee  reported 
that  the  bankrupt  had  not  been  guilty  of  any  misconduct  in 
regard  to  the  assets  of  the  estate,  and  had  given  the  trustee  j 
every  assistance,  and  there  was  evidence  that  the  condition  of  i 
the  boot  and  shoe  business  at  the  time  was  very  bad,  and  the  j 
cost  price  of  goods  could  not  be  realized  owing  to  the  depression  i 
of  1920,  the  learned  Judge,  Mowat  J.,  says,  at  p.  455:  | 

“Under  these  circumstances  . . . creditors  . . . are  bound  j 
to  show  conclusively  some  misconduct  or  impropriety  on  the  part  i 
of  the  bankrupt  other  than  what  is  to  be  inferred  from  the  i 
small  dividend  paid,  before  they  are  in  a position  to  contend  ! 
effectively  against  his  discharge  ....  No  improper  conduct  is  j 
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proved,  and  the  bankrupt  should  have  an  opportunity  to  trade 
again.  No  ‘fact’  mentioned  in  sec.  59  [now  143]  is  proved  other 
than  assets  of  less  than  fifty  per  cent,  of  the  value  of  unsecured 
liabilities.”  In  this  case  he  suspended  the  discharge  for  three 
months. 

This  case  is  not  inconsistent  with  the  others  because,  although 
it  is  the  duty  of  the  debtor  to  satisfy  the  Court  as  to  the  failure 
of  assets,  if  facts  are  brought  out  for  that  purpose  which  are 
satisfactory  to  the  Court,  the  onus  is  shifted  on  to  the  creditor. 

In  In  re  Abraham  Fogel  (1931),  12  C.B.R.  355,  the  receiving 
order  was  made  in  May,  1925,  and  the  application  for  discharge 
in  1929.  There  was  no  dividend  at  all  paid.  In  that  case.  Panne- 
ton  J.  suspended  the  discharge  for  three  years  on  the  objection 
of  two  creditors;  and  in  In  re  Beck  (1925),  7 C.B.R.  556,  the 
same  Judge  suspended  the  discharge  for  two  years  where  the 
debtor  had  on  a previous  occasion  made  a composition  with 
creditors.  This  is  one  of  the  “facts”  set  out  in  sec.  143(1)  (j). 

In  the  case  of  In  re  Lunenfeld,  et  al.  (1929),  10  C.B.R.  457, 
the  facts  were  that  the  debtor  had  two  stores,  and 
his  estate  paid  only  nine  cents  in  the  dollar.  His  books  were 
badly  kept,  and  he  continued  to  trade  and  incur  large  liabilities 
to  creditors.  Fisher  J.A.  in  this  case  said  that  where  the  debtors 
know  they  are  insolvent,  they  should  either  call  a meeting  of 
creditors  or  make  an  assignment,  which  I think  is  a very  good 
rule  to  be  applied  in  these  cases.  He  also  held  that,  as  the 
deficiency  of  assets  did  not  arise  from  circumstances  for  which 
the  debtor  was  not  responsible,  the  discharge  should  be 
suspended  for  two  years.  In  that  case  he  said  that  the  debtor, 
who  was  orally  examined,  did  not  satisfy  him  on  the  point.  It 
should  further  be  noted  in  this  case  that  the  application  of  the 
debtor  was  not  opposed. 

For  the  present  I am  not  interested  in  the  precise  meaning  of 
the  words  in  sec.  143(1)  (a)  “of  a value  equal  to  fifty  cents  in 
the  dollar  on  the  amount  of  his  unsecured  liabilities”.  The  above 
cases  seem  to  indicate  (although  they  do  not  decide  the  point 
squarely)  that  the  criterion  is  the  amount  which  is  actually 
realized  in  the  bankruptcy.  This  may  not  be  the  actual  test.  In 
the  case  at  bar  there  is  no  pretence  that  the  assets  even  ap- 
proached at  any  time  the  sum  of  fifty  cents  in  the  dollar. 

Now,  having  reviewed  the  cases,  how  are  they  applicable  to 
the  present  case? 
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In  this  case,  the  bankruptcy  was  commenced  by  an  author-  i 
ized  assignment  of  the  debtors  on  the  28th  February,  1936.  The  1 
present  condition  of  the  debtors  is  as  follows:  Sam  Geller  and  | 
Michael  Geller  are  at  present  engaged  as  collection  agents  for  a I 
finance  company,  and  allege  that  they  are  earning  a bare  living  ' 
salary.  It  is  alleged  on  behalf  of  the  opposing  creditors  that  i 
these  men  are  actually  carrying  on  a finance  business  them-  | 
selves  under  the  name  of  a company,  but  no  satisfactory  proof  ' 
is  offered  of  this,  and  the  onus  as  to  this  would  be  on  the  credi-  ! 
tors.  Aaron  Geller  is  unemployed,  and  is  a very  old  man  and  in  ‘ 
receipt  of  an  old  age  pension.  Morris  Berenholtz  is  employed  as  | 
a presser  in  a tailor  shop  in  Toronto,  and  is  only  earning  a living  I 
wage.  ' 

These  parties  carried  on  business  in  the  City  of  Toronto  for 
a number  of  years  prior  to  1936.  The  only  asset  they  had  when  ; 
they  failed  was  a large  building  on  Spadina  Avenue,  the  owner-  * 
ship  of  which  building  was  really  the  substantial  cause  of  their  | 
failure.  It  was  heavily  loaded  with  mortgages  and  arrears  of  i 
taxes,  and  had  to  be  abandoned  by  the  trustee.  There  were  i 
preferred  liabilities  of  $350.00  and  ordinary  liabilities  of  $2,-  i 
738.02,  making  a total  of  $3,088.02.  This  was,  of  course,  ex-  j 
elusive  of  the  covenants  on  the  mortgages  and  also  the  liability  | 
for  taxes,  if  personal.  No  dividend  has  been  paid.  In  fact  there  ! 
was  a small  deficit  in  winding  the  estate  up,  which  was  later  ! 
paid  by  the  debtors  to  the  trustee.  The  immediate  cause  of  the  | 
bankruptcy  was,  first,  the  general  business  conditions  at  the  ; 
time,  and  secondly,  the  fact  that  these  parties  had  a large  number  ! 
of  small  creditors,  some  of  whom  began  harassing  them  with  j 
judgment  summonses.  It  also  appeared  from  the  material  that,  ; 
as  the  garage  business  became  bad,  the  debtors  attempted  to  use  i 
the  building  for  other  purposes,  and  they  allege  that  for  one 
cause  or  another  they  were  balked  in  this  by  the  City  Architect’s 
Department,  and  finally  they  had  to  go  into  bankruptcy. 

It  is  alleged  that  no  proper  books  were  kept,  and,  in  fact, 
in  the  questionnaire  which  was  sworn  to  by  all  four,  the  state- 
ment is  made  that  they  “did  not  keep  any  books”.  No  bank- 
ruptcy offence  has  been  suggested.  Only  two  creditors  object 
to  the  discharge.  These  are  very  small  creditors,  each  with  a 
claim  under  $100.00.  One  of  the  debtors  was  examined,  and  on 
the  examination  he  produced  a cash  book  and  also  a book  called 
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“National  Simplified  Accounting  Systems”,  but  no  bookkeeper 
was  employed  at  the  time  the  business  closed  and  no  entries  were 
made  showing  sales  at  or  immediately  prior  to  the  closing.  There- 
fore, it  is  clear  that  sec.  145(1)  (b)  was  not  properly  complied 
with. 

The  debtors  allege  that  from  1931  they  tried  various  expedi- 
ents to  employ  the  building  for  other  purposes  than  that  of  their 
own  business,  and,  at  first,  they  intended  to  make  it  into  an 
indoor  market.  It  is  alleged  that  they  had  the  assurance  of  the 
city  officials  that  if  they  did  this,  another  competitive  market 
which  violated  a city  by-law  would  be  closed  down.  It  is  alleged 
that  notwithstanding  this  assurance,  the  other  market  carried 
on  in  opposition  to  them,  and  they  were  forced  to  close  in  1932. 

In  1932,  they  started  the  garage  again,  using  half  the  build- 
ing, but  they  were  refused  a licence  for  the  gasoline  pump  by 
the  city,  and,  as  gasoline  was  their  chief  source  of  revenue  they 
could  not  make  a profit.  Then  they  subdivided  the  building  so 
that  part  could  be  used  as  a market,  but  some  other  objections 
were  raised  by  the  city  officials,  and  they  rented  the  premises 
for  a while  and  finally  it  was  taken  over  by  the  mortgagees.  They 
also  allege  that  large  sums  of  money  had  been  put  in  by  at 
least  two  of  the  partners,  and  that  their  indebtedness  was  sub- 
stantially reduced.  They  allege  that  they  only  took  out  of  the 
business  enough  to  pay  for  bare  living  expenses,  so  that  they  have 
really  satisfied  the  onus  upon  them  as  to  the  fact  that  their 
assets  are  not  equal  to  fifty  cents  in  the  dollar  of  the  unsecured 
liabilities  was  owing  to  circumstances  for  which  they  could  not 
justly  be  held  responsible. 

May  I make  a remark  upon  the  objections  filed  by  the  only 
creditor  who  took  the  trouble  to  file  objections?  Objections  are 
required  under  Rule  159  if  a creditor  is  to  object.  The  objections 
by  Mr.  Cosentino  against  the  discharge  are  (a)  they  have  made 
no  efforts  to  satisfy  his  claim  for  $90.00  and  have  paid  no 
creditor’s  claim;  (b)  he  believes  the  debtors  are  able  to  pay 
but  refuse  deliberately  to  satisfy  the  claim;  (c)  that  they  have 
carried  on  a car  financing  business  and  have  sufficient  assets 
to  satisfy  his  claim;  (d)  that  the  application  for  discharge  is 
frivolous  and  vexatious.  No  attempt  was  made  to  prove  any 
of  these  objections. 

Mr.  Cosentino’s  main  objection  appeared  to  be  that  two  of 
the  debtors  (those  at  present  residing  at  Sudbury)  have  been 
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guilty  of  a bankruptcy  offence,  namely,  an  offence  against  sec. 
192(b)  of  the  Act,  which  reads  as  follows: 


1 


i 


“Where  an  undischarged  bankrupt  or  an  undischarged  auth- 
orized assignor,  .... 


“(b)  engages  in  any  trade  or  business  under  a name  other 
than  that  under  which  he  was  adjudicated  bankrupt  or  made 
such  authorized  assignment  without  disclosing  to  all  persons 
with  whom  he  enters  into  any  business  transaction  the  name  ' 
under  which  he  was  adjudicated  bankrupt  or  made  such  author-  ' 
ized  assignment  . . . .”  | 

I 

It  is  alleged  that  these  two  men  have  carried  on  an  agency  j 
business  in  Sudbury  since  the  bankruptcy  under  a name  other  > 
than  that  under  which  they  were  adjudicated  bankrupt,  but  even  ; 
if  that  were  so  the  gist  of  the  offence  under  this  section  is  that  | 
they  must  so  carry  on  without  disclosing  to  all  persons  with  ; 
whom  they  do  business  the  name  under  which  they  became  , 
bankrupt.  There  was  no  evidence  adduced  before  me  that  they  i 
did  business  of  any  kind  on  their  own,  nor  whether,  if  they  did,  , 
they  did  not  disclose  the  above  information.  The  onus  is  on  | 
the  creditor  to  prove  these  alleged  breaches  of  the  Act  if  they  ^ 
intend  to  rely  upon  same.  No  evidence  was  adduced  in  support 
of  his  contention,  so  I cannot  find  that  any  offence  has  been 
committed  by  these  men  under  this  section. 

The  fact  that  the  opposing  creditors  did  not  give  adequate  | 
reasons  for  their  position  does  not  prevent  me  from  acting  under  | 
sec.  142,  nor  does  it  oblige  me  to  issue  an  unconditional  order  of  | 
discharge.  | 


The  case  of  In  re  Lunenfeld  (supra)  indicates  that  even  an  ; 
unopposed  debtor  may  be  put  on  terms  or  even  refused  his  ap-  j 
plication.  The  failure  of  a creditor  to  comply  with  Rule  159  . 
would  only  affect  the  question  of  costs.  j 

In  view  of  the  fact  that  these  parties  have  not  kept  proper  ; 
books,  although  they  did  keep  books  of  a sort,  I am  granting  the  , 
discharge  but  suspending  its  operation  for  a period  of  two  years,  i 
which  is  the  minimum  under  sec.  142(2)  (b).  There  will  be  no  | 
costs  of  these  proceedings  except  that  the  debtor  must  see  that  | 
all  proper  charges  of  the  trustee  are  paid.  | 

For  future  guidance,  I would  sum  up  the  result  of  the  cases  j 
as  follows: 
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(1)  A discharge  must  be  refused  in  all  cases  where  there  is 
a bankruptcy  offence;  where  there  is  no  bankruptcy  offence 
the  refusal  should  be  limited  only  to  very  extreme  cases. 

(2)  If  the  assets  of  the  debtor  are  not  of  a value  equal  to  fifty 
cents  in  the  dollar  on  the  amount  of  his  unsecured  liabilities 
an  unconditional  discharge  should  not  be  given.  If  the  debtor, 
however,  satisfies  the  Court  that  this  fact  has  arisen  from  cir- 
cumstances for  which  he  cannot  justly  be  held  responsible,  then 
the  discharge  should  be  suspended  for  a period  not  exceeding  two 
years,  but  if  the  debtor  does  not  so  satisfy  the  Court  then  a 
minimum  of  two  years’  suspension  or  more  should  be  imposed 
according  to  the  circumstances  of  the  case. 

(3)  If  any  of  the  other  “facts”  under  sec.  143  are  proved 
against  the  debtor  then  the  suspension  must  be  for  two  years 
or  more  according  to  the  circumstances  of  the  case. 

(4)  In  substitution  for  the  suspension  if  any  of  the  “facts” 
mentioned  in  sec.  143  are  shown,  then  the  Court  has  power  to 
suspend  the  discharge  until  a dividend  of  fifty  cents  in  the  dollar 
or  more  is  paid,  or  may  with  the  consent  of  the  debtor  impose 
conditions  under  sec.  142(2)  (d). 

As  a matter  of  practice  the  Court  has  usually  confined  itself 
to  suspending  for  a definite  period.  Unfortunately  sec.  142  (2)  (d) 
cannot  be  invoked  if  the  trustee  has  been  discharged  (as  is  very 
often  the  case).  In  that  case,  however,  a new  trustee  might  be 
appointed,  or  the  trustee  re-appointed  for  that  purpose. 

Order  accordingly. 
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[COURT  OF  APPEAL.] 

Marsh  v.  Ottawa  Brick  and  Terra  Cotta  Co.  Ltd.  et  al.  ' 

Negligence — Motor  vehicles — Scope  of  statutory  duty  imposed  by  sec.  I 
39(1)  (d)  of  The  Highway  Traffic  Act  on  operator  of  motor  vehicle  t 
to  see  first  before  turning  to  left  from  a direct  line  that  movemeyit  , 
can  be  made  safely — Duty  towards  operators  of  motor  vehicles 
approaching  from  the  rear — Whether  duty  satisfied  by  arm  signal — j 
Duty  imposed  by  sec.  12(1)  of  The  Highway  Traffic  Act  to  leave  i 
rear-view  mirror  in  position  to  afford  operator  a clearly  reflected  I 
view  of  any  vehicle  approaching  from  the  rear.  i 

By  sec.  39(1)  (d)  of  The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  a 
duty  is  imposed  on  the  operator  of  a motor  vehicle  to  make  certain,  , 
before  turning  to  the  left  from  a direct  line,  that  such  movement  can  | 
be  made  safely.  This  duty  is  not  satisfied  towards  operators  of  ' 
vehicles  approaching  from  the  rear  by  the  mere  giving  of  a signal 
by  arm;  the  section  requires  the  operator  to  see  that  the  intended  i 
movement  to  the  left  can  be  made  safely,  and,  after  seeing,  to  act 
with  prudence  and  care  in  the  circumstances  then  existing.  ! 

An  appeal  by  the  plaintiff  from  a judgment  of  Urquhart  J.  ' 

dismissing  the  action.  ! 


April  13th,  1939.  The  appeal  was  heard  by  Riddell_,  Gil-  , 
LANDERS  and  McTague  JJ.A. 

F.  J.  Hughes,  K.C.,  for  the  plaintiff,  appellant,  contended  that  i 
the  learned  trial  Judge  had  been  influenced  by  evidence  that  the  : 
plaintiff’s  driver  had  consumed  some  beer  before  the  accident,  j 
there  having  been  no  allegation  of  intoxication  in  the  pleadings  | 
and  defendants’  counsel  having  disclaimed  any  allegation  of  in-  | 
toxication. 

The  turn  to  the  left  made  by  the  defendant  Kelso  was  made  i 
in  contravention  of  sec.  39(1)  (d),  {e)  and  (/)  and  sec.  39(9)  I 
of  The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  and  there  was  , 
nothing  to  indicate  that  the  defendant  would  attempt  such  a ! 
turn. 

The  defendant  driver  should  have  seen  the  plaintiff’s  motor  i 
truck  in  his  rear  vision  mirror  if  the  mirror  was  in  working  j 
order  and  if  the  defendant  driver  was  looking  at  the  mirror.  1 

The  left  turn  made  by  the  defendant  driver  was  an  extraor- 
dinary thing  to  do  at  night  in  view  of  the  fact  that  he  was  not  i 
turning  at  a highway  intersection  but  into  a private  lane. 

W.  F.  Schroeder,  K.C.,  for  the  defendants,  respondents,  con- 
tended that  the  sole,  direct  and  effective  cause  of  the  accident 
was  the  negligence  of  the  plaintiff’s  driver  who  attempted  to  I 
pass  the  defendants’  truck  without  having  given  any  warning  | 
of  his  approach  or  of  his  intention  to  pass  the  defendants’  truck.  ^ 
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The  defendant  driver  gave  ample  w^arning  of  his  intention 
of  making  a left-hand  turn  by  holding  out  his  left  hand  and  by 
stepping  on  and  off  the  foot  brake  thus  causing  his  stop  light  to 
go  on  and  off. 

The  plaintiff’s  driver  was  in  the  same  position  as  the  driver  of 
a motor  car  running  into  another  from  behind,  and  this  in  itself 
raised  a presumption  of  negligence  against  the  plaintiff:  Beau- 
mont V.  Ruddy,  [1932]  O.R.  441. 

The  failure  of  the  defendant  driver  to  see  the  plaintiff’s 
vehicle  was  excused  by  three  factors: 

(a)  the  plaintiff’s  vehicle  was  travelling  on  the  south  side 
of  the  highway  for  some  distance  before  it  reached  the  point  of 
impact; 

(b)  the  defendants’  truck  was  quite  properly  veering  over 
gradually  towards  the  south  side  of  the  highway,  and  thus, 
because  of  the  angle,  the  rear  vision  mirror  of  the  defendants’ 
vehicle  would  not  reflect  the  lights  of  the  plaintiff’s  vehicle; 

(c)  the  dimness  of  the  front  lights  on  the  plaintiff’s  vehicle, 
as  found  by  the  learned  trial  Judge,  was  responsible  for  the 
failure  of  the  defendant  driver  to  see  the  plaintiff’s  vehicle  before 
the  impact. 

Cur.  adv.  vult. 

April  25th,  1939.  Riddell  J.A.  (dissenting) : — An  appeal 
from  the  judgment  of  Mr.  Justice  Urquhart,  after  a trial  before 
him. 

I have  read  all  the  evidence,  and  the  appeal  was  fully,  care- 
fully and  skilfully  argued  before  us. 

We  had  no  difficulty  in  finding  negligence  on  the  part  of  the 
plaintiff,  at  least  contributing  to  the  casualty;  and  the  only 
question  of  any  difficulty  was  whether  the  defendants  had  not 
also  been  guilty  of  negligence  contributory. 

I am  of  opinion  that  the  learned  trial  Judge  took  the  correct 
view’,  and  we  cannot  set  aside  his  findings. 

The  appeal  must,  therefore,  be  dismissed,  and  with  costs. 

Gillanders  J.A.: — This  is  an  appeal  from  the  judgment  of 
the  Honourable  Mr.  Justice  Urquhart,  without  a jury,  dismissing 
with  costs  the  plaintiff’s  action  and  giving  the  defendant  com- 
pany judgment  on  its  counterclaim. 
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The  action  arises  out  of  a motor  accident  which  occurred  | 
about  midnight  on  the  night  of  July  19th,  1938,  on  King’s  High-  i 
way  No.  2 some  two  miles  east  of  Prescott.  The  vehicles  con- 
cerned w^ere  both  trucks,  that  of  the  plaintiff  a 1937  Dodge 
tractor  with  Fruehauf  trailer  with  a load  of  cotton,  and  that  of 
the  defendants  a 1936  Diamond  F.  truck  with  stake  body.  Both  * 
trucks  were  proceeding  westerly  and  the  accident  occurred  when 
the  plaintiff’s  tractor  was  in  the  act  of  passing  the  defendants’ 
truck  w^hich  at  the  time  was  veering  from  the  north,  or  right 
hand  side,  of  the  highway  to  the  south  to  turn  into  a private 
road  leading  to  a coal  yard.  As  a result  of  the  collision  the  , 
plaintiff’s  truck  and  trailer  overturned  in  the  ditch,  caught  fire, 
and  the  vehicles,  together  with  the  load,  were  lost.  The  learned 
trial  Judge  has  assessed  the  damages  for  such  loss  at  $9,000.00. 

At  the  time  the  accident  happened  the  defendants’  driver 
James  Kelso  says  that  his  left  front  wheel  was  about  two  feet 
south  of  the  centre  line  of  the  road,  and  that  his  left  rear  wheel 
was  touching  the  white  line  (evidence  p.  109)  and  that  he  had 
started  to  veer  over  to  the  left  about  100  feet  prior  to  the 
accident. 

The  learned  trial  Judge  has  found  the  plaintiff’s  driver  negli- 
gent and  wholly  responsible  for  the  accident,  and  has  exonerated  ! 
Kelso,  the  driver  of  the  defendant’s  truck,  from  all  blame.  He  ! 
accepts  the  evidence  of  Kelso  and  Miss  Douglas,  a passenger  in  ; 
the  defendants’  truck,  and,  where  the  evidence  of  any  other  wit-  j 
ness  is  in  conflict  with  their  testimony,  he  believes  these  two  ; 
witnesses.  He  has  also  on  conflicting  evidence  found  the  facts  i 
strongly  in  favour  of  the  defendants,  and  it  is  the  duty  of  this  | 
Court  to  accept  his  findings  of  fact  supported  by  the  evidence,  | 
his  appraisal  of  the  credibility  of  the  witnesses,  and  the  testimony  j 
of  those  witnesses  whose  evidence  he  accepts  where  there  is  a j 
conflict. 

I fully  accept  and  agree  with  his  finding  that  the  plaintiff’s  | 
driver  was  negligent,  amply  supported  as  it  is  by  the  evidence; 
that  the  plaintiff’s  driver  was  not  keeping  a proper  lookout; 
that  he  should  have  observed  Kelso’s  hand  and  wrist  as  a signal; 
that  the  flashing  on  and  off  of  the  rear  light  of  the  defendants’ 
truck  caused  by  putting  the  brake  on  and  off  should  have  been 
seen,  and  that  he  should  have  seen  the  truck  itself  edging  to- 
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wards  the  centre  of  the  road,  and  that  his  failure  to  keep  a proper 
lookout  was  possibly  largely  caused  by  the  beer  he  had  consumed. 

My  difficulty  has  been  the  proper  inference  to  be  drawn  and 
conclusions  to  be  reached  on  Kelso’s  own  evidence  and  on  the 
findings  of  fact  made  by  the  learned  trial  Judge  and  whether 
Kelso  could  be  said  to  have  acted  in  accordance  with  the  statu- 
tory requirements  under  the  circumstances  and  the  general 
obligation  on  him  to  exercise  prudence  and  care,  and  whether 
if  he  failed  so  to  do  it  was  merely  in  the  circumstances  a cause 
sine  qua  non  or  negligence  contributing  to  the  accident. 

On  the  argument  of  the  appeal  I was  impressed  that  he  had 
failed  in  the  statutory'duty  imposed  by  The  Highway  Traffic  Act, 
R.S.O.  1937,  ch.  288,  sec.  39(1)  (d)  to  first  see  before  turning 
to  the  left  from  a direct  line  that  such  movement  could  be  made 
safely,  and  that  this  could  not,  under  the  circumstances,  here  be 
considered  a cause  sine  qua  non,  but  constituted  a causa  causans 
of  the  accident,  although  his  negligence  was  much  less  in  degree 
than  that  of  the  plaintiff’s  driver.  Subsequent  consideration  has 
not  altered  this  view. 

Kelso  had  with  some  difficulty  passed  the  plaintiff’s  truck 
some  three  to  four  miles  prior  to  the  accident.  He  says  at  that 
time  he  noticed  that  the  head  lights  of  the  truck  were  dim  and 
the  clearance  lights  were  burning.  From  the  private  roadway 
into  which  he  proposed  turning,  the  highway  rises  to  the  east  on 
a three  per  cent,  grade  for  a distance  of  approximately  six 
hundred  feet,  or  a little  more,  to  the  crest  of  the  rise  and  then 
falls  away  again  to  the  east.  Coming  from  the  east  there  is  a view 
to  the  west  from  the  crest  for  approximately  half  a mile,  although 
in  the  circumstances  in  question  here  that  does  not  become 
important  because  no  question  arises  about  traffic  from  the  west, 
and  the  accident  happened  at  night. 

According  to  the  evidence  of  Kelso,  which  the  learned  trial 
Judge  accepts,  the  accident  happened  about  one  hundred  feet 
east  of  the  roadway  into  which  he  proposed  to  turn,  so  that 
the  plaintiff’s  truck  had  come  from  the  top  of  the  hill  a little 
over  five  hundred  feet  before  the  collision.  When  he  was  half 
way  down  the  grade  prior  to  the  accident  at  a point  about  250 
feet  from  where  the  accident  happened,  Kelso  put  out  his  hand 
as  a signal,  and  he  says  that  he  kept  it  out  although  he  says 
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from  looking  in  his  mirror  he  saw  no  traffic  coming  from  the 
rear.  As  he  proceeded  along  down  this  grade,  he  kept  putting 
his  service  brake  on  and  off  which  would  cause  his  rear  lights 
to  go  on  and  off,  and  it  is  held  by  the  learned  trial  Judge  this 
should  have  indicated  something  unusual  to  the  following  driver. 

It  would  indicate  that  the  driver  was  keeping  his  vehicle  under 
control  by  the  application  and  release  of  brakes  on  the  gentle 
grade,  but  I doubt  if  in  itself  it  could  be  interpreted  as  a signal 
of  a turn.  If  Kelso  had  looked  before  making  any  turn  from  a 
direct  line  across  the  centre  of  the  road  and  satisfied  himself 
that  no  traffic  was  approaching  from  behind,  the  holding  out  of  ■ 
his  hand  from  that  point  up  to  the  crash  would  seem  needless,  ' 
but  if,  on  the  other  hand,  he  did  see  or  know  of  the  proximity 
of  the  plaintiff’s  truck  as  he  veered  over,  and  noticed  it  was 
negligently  proceeding  to  pass,  he  might  have  himself  kept  on 
his  own  side  of  the  road  or  turned  back  to  escape  or  mitigate 
the  collision  which  occurred. 

The  trial  Judge  has  found  that,  if  the  plaintiff’s  driver  had 
been  observant,  he  could  have  seen  Kelso’s  hand  and  wrist  out-  ' 
stretched  which  he  finds  would  emerge  beyond  the  over-hang  of  , 
truck  some  twelve  inches  while  so  outstretched.  That  being  so,  i 
if  Kelso  was  looking  as  he  says  he  was  and  as  the  learned  trial  j 
Judge  has  found,  he  should  have  been  able  to  see  the  plaintiff’s  | 
truck  or  the  lights  of  it  if  he  looked  in  his  mirror  at  a time  when  . 
it  would  show  the  roadway  to  his  rear  and  as  required  by  the  | 
Act,  before  turning  from  a direct  line.  i 

A careful  examination  of  Kelso’s  evidence  may  explain  why  • 
he  failed  to  see  the  lights  of  the  plaintiff’s  truck.  On  direct  ex-  i 
amination  (p.  113,  lines  8 to  12  inclusive)  he  testified  as  follows:  , 

“Q.  Do  you  say  you  did  not  see  any  vehicle  behind  you  or 
that  you  did  not  look?  A.  I did  not  see  any.  ' 

“Q.  Did  you  look?  A.  I looked  in  my  mirror.  : 

“Q.  And  you  could  not  see  any  vehicle?  A.  No;  we  always 
take  a glance  to  see  if  anything  is  coming  westerly.  I 

“Q.  Did  you  look  in  your  mirror  from  the  time  you  left  the  ^ 
top  of  the  hill  until  you  came  to  the  point  of  impact?  A.  Yes. 

“Q.  Did  you  see  any  lights  of  any  vehicle  prior  to  the 
moment  of  impact?  A.  No,  sir.” 

And  at  page  114,  lines  7 to  14  inclusive: 


C.A. 


Marsh  v,  Ottawa  Brick  Co»  et  aL  Gillanders  J.A.  343 


“Q.  Would  the  angle  upon  which  your  mirror  would  be 
facing  backwards  towards  the  rear  have  any  effect  upon  your 
ability  to  see  the  reflection  of  the  lights  of  a car  or  truck 
following  you?  A.  Yes. 

“Q.  What  would  it  reflect,  having  regard  to  the  angle  at 
which  you  were  travelling,  veering  towards  the  left  gradually 
as  you  have  described?  A.  It  would  reflect  in  the  field  behind 
me  on  the  north  side.” 

On  the  same  page,  lines  24  to  30  inclusive,  Kelso  further 
testifies : 

“Q.  Did  you  believe,  as  you  were  veering  to  the  left,  that 
there  was  any  vehicle  following  you?  A.  No,  sir. 

“Q.  Did  you  believe  there  was  any  vehicle  following  you  and 
intending  to  pass  you?  A.  No,  sir. 

“Q.  Why  not?  A.  Because  I did  not  see  any. 

“Q.  And  for  any  other  reason?  A.  Unless  his  lights  shone 
in  the  field  I could  not  see  them.” 

On  page  127,  lines  15  to  18,  inclusive,  in  cross-examination: 
“Q.  You  looked  in  your  mirror  when  you  got  about  half  way 
down  the  hill?  A.  Yes. 

“Q.  And  you  did  not  look  in  the  mirror  after  that,  did  you? 
A.  It  was  right  there  I looked.” 

Page  129,  lines  7 to  16  inclusive: 

His  Lordship:  “Q.  On  your  examination  for  discovery  did 

you  say  you  looked  when  you  were  250  feet  from  the  top  of  the 
hill  and  then  you  did  not  look  again?  A.  Yes,  sir.” 

Mr.  Schroeder:  “If  one  reads  question  159  and  the  answer: 
159.  Q.  I am  not  asking  you  that  ...” 

Mr.  Thompson:  “Surely,  my  Lord.” 

His  Lordship:  “Now  he  says  he  looked  half  way  down  the 

hill  and  did  not  look  again.” 

Then  after  some  discussion  by  counsel,  the  learned  trial  Judge 
said,  at  the  bottom  of  page  129: 

His  Lordship:  “The  witness  now  says  that  he  looked  250 

feet  down  the  hill,  which  is  roughly  half  way  down,  and  did  not 
look  again;  (p.  130,  lines  1 to  6 inclusive) : 

“Q.  Is  that  what  you  are  saying  now?  A.  Yes;  but  my 
eyes  were  on  the  mirror,  and  if  there  had  been  any  lights  I would 
have  seen  them.” 
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His  Lordship:  “I  think  he  means  he  did  not  go  through  me  : 
deliberate  motion  of  looking,  but  that  his  eyes  were  on  the  I 
mirror.”  i 

Further  on  page  133,  lines  7 to  10  inclusive: 

“Q.  Can  you  offer  to  his  Lordship  any  explanation  why  you  | 
could  not  see  if  you  had  looked?  A.  There  was  a curve  there,  i 
and  his  lights  shone  on  the  field  south  of  the  road.”  ^ 

The  learned  trial  Judge  arrived  at  the  opinion,  as  stated  at 
page  135,  that  Kelso  had  his  eyes  on  the  mirror,  and  if  there  had  ; 
been  lights  behind  he  would  have  noticed  them.  j 

The  witness’s  evidence  would  indicate  that  his  glance  in  the  ' 
mirror  half  way  down  the  hill  may  have  been  a very  cursory 
one,  and  that  owing  to  the  angle  at  which  he  was  on  the  roadway 
he  did  not,  after  he  started  to  veer,  have  a view  in  his  rear  view  ' 
mirror  which  would  show  him  the  roadway  in  the  rear  or  any 
vehicle  approaching  therefrom. 

The  trial  Judge  has  found  that  he  is  “inclined  to  believe 
Kelso  when  he  says  the  lights  of  the  plaintiff’s  truck  were  dim.” 
But  even  if  this  was  reason  for  the  plaintiff’s  driver  not  having  ' 
a proper  view,  I am  at  a loss  to  understand  why,  if  Kelso  looked 
properly  and  sufficiently  to  satisfy  himself  that  his  movement  i 
could  be  made  in  safety  and  if  his  rear  view  mirror  was,  as  re-  | 
quired  by  the  statute  (sec.  12(1)  (h)),  “in  such  a position  as  to  j 
afford  a chauffeur  or  operator  a clearly  reflected  view  of  the  ; 
roadway  in  the  rear,  or  of  any  vehicle  approaching  from  the  | 
rear,”  he  did  not  see  the  lights,  even  though  dim,  of  the  ap-  | 
preaching  vehicle  before  the  accident.  As  stated  by  Cannon  J.  ' 
in  Swartz  Bros.  Ltd.  v.  Wills,  [1935]  S.C.R.  628,  at  p.  634,  “where  i 
there  is  nothing  to  obstruct  the  vision  and  there  is  a duty  to  look,  : 
it  is  negligence  not  to  see  what  is  clearly  visible.”  ! 

It  is  argued  that  even  if  he  had  not  seen  the  oncoming  truck  | 
he  had  fulfilled  his  obligation  by  having  his  arm  out  as  a signal.  | 
I think  the  obligation  to  “first  see  that  such  movement  can  be  ' 
made  in  safety”  is  not  discharged  by  the  mere  giving  of  the  i 
signal.  I 

It  requires  the  driver  to  see  that  the  movement  can  be  made  i 
safely  and,  after  seeing,  to  act  with  prudence  and  care  in  the  | 
circumstances  then  existing.  ! 

Furthermore,  I think  that  Kelso’s  negligence  in  failing  to  see  | 
that  his  movement  could  be  made  safely  continued  up  to  the  very  ! 
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moment  of  the  collision,  and  that  the  failure  on  his  part  to  look 
sufficiently  to  see  the  overtaking  truck  was  contemporaneous 
with  the  negligence  on  the  part  of  the  plaintiff’s  driver  in  not 
keeping  a proper  lookout,  and  that  under  these  circumstances 
both  parties  must  be  held  responsible  for  the  accident  which 
occurred. 

I find  it  difficult  to  determine  to  what  extent  Kelso’s  want  of 
care  contributed  to  the  accident.  It  was  certainly  much  less  in 
degree  than  that  of  the  plaintiff’s  driver.  In  my  opinion  it  would 
be  fair  to  apportion  the  blame  75  per  cent,  to  the  plaintiff’s  driver 
and  25  per  cent,  to  the  defendant  Kelso. 

As  a result,  therefore,  of  the  conclusion  at  which  I have 
arrived,  the  appeal  should  be  allowed  by  giving  to  the  plaintiff 
judgment  against  the  defendants  for  25  per  cent,  of  the  amount 
at  which  the  trial  Judge  has  assessed  the  damages,  that  is  25 
per  cent,  of  $9,000.00,  i.e.,  $2,250.00,  together  with  costs  of  action 
and  of  this  appeal,  and  the  defendants  should  have  judgment 
against  the  plaintiff  for  75  per  cent,  of  $110.25,  i.e.,  $82.68, 
being  without  costs. 

McTague  J.A.  agreed  with  Gillanders  J.A. 


Appeal  allowed  with  costs,  Riddell  J.A.  dissenting. 
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[COURT  OF  APPEAL.] 

McFarland  et  al.  v,  Jones  et  al. 

Juries — Negligence — Answers  of  jury  to  questions — Whether  answers  ] 
were  inclusive — The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  sec.  | 
39(1).  I 

The  defendants  appealed  to  the  Court  of  Appeal  from  the  judgment  of  | 
Greene  J.  reported  in  [1939]  O.R.  208,  whereby  the  action  was  j 
directed  to  be  re-entered  for  trial  on  the  ground  that  the  answers  ! 
of  the  jury  to  questions  submitted  were  inconclusive.  i 

Held,  by  the  Court  of  Appeal,  that  judgment  should  be  entered  for  the  j 
defendants  on  the  findings  of  the  jury.  The  jury  found  that  the  I 
plaintiff  driver  was  negligent  in  failing  to  take  precautions  in  mak-  i 
ing  a turn  to  the  left  at  an  intersection  and  although  a Judge  prob-  I 
ably  would  not  have  found  the  plaintiff  driver  negligent  on  the  ' 
facts,  it  was  within  the  powers  of  a jury  to  find  the  plaintiff  driver  ; 
negligent:  The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  sec.  39(1)  (a)  j 
and  (c). 


An  appeal  by  defendants  from  the  order  of  Greene  J.,  re-  i 
ported  in  [1939]  O.R.  208,  directing  that  the  action  should  be  , 
re-entered  for  trial.  : 

April  13th  and  27th,  1939.  The  appeal  was  heard  by  Robert-  I 
SON  C.J.O.,  Middleton  and  Hasten  JJ.A.  j 

H.  F.  Parkinson,  K.C.,  and  H.  8.  Wegg,  K.C.,  for  the  defen-  ; 
dants,  appellants.  i 

J.  M.  Sullen,  K.C.,  for  the  plaintiffs,  respondents.  i 


May  4th,  1939.  The  judgment  of  the  Court  was  delivered  by 
Middleton  J.A.: — This  action  was  tried  on  November  2nd,  3rd 
and  4th,  1938,  before  the  Honourable  Mr.  Justice  Greene.  Upon 
the  answers  of  the  jury  Mr.  Justice  Greene  did  not  think  he  was 
entitled  to  enter  judgment  for  either  party,  and  on  the  4th 
January,  1939,  the  learned  Judge  directed  that  the  action  should 
be  entered  for  trial  upon  the  theory  that  the  answers  of  the  jury 
were  inconclusive.  Leave  to  appeal  from  this  judgment  was 
granted  to  the  Jones  by  the  Honourable  Mr.  Justice  Hogg  on 
the  21st  of  January,  1939,  upon  the  theory  that  this  was  an 
interlocutory  order  and  not  appealable  save  by  leave.  The  case 
coming  on  for  argument,  it  became  apparent  that  the  plaintiff 
desired  to  argue  that  there  should  be  a new  trial  as  the  finding 
of  the  jury  was  perverse.  The  notice  of  appeal  was  thereupon 
given  and  the  case  was  argued. 

On  the  24th  day  of  February,  1938,  Mrs.  McFarland  was 
driving  in  a northerly  direction  on  Avenue  Road  in  the  City  of 
Toronto.  Accompanying  her  in  her  car  was  her  co-plaintiff. 


I 
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When  she  approached  Boswell  Avenue,  being  desirous  of  turn- 
ing west  on  the  said  street,  she  proceeded  across  Avenue  Road 
from  the  east  to  the  west,  and  before  accomplishing  the  complete 
turning  of  her  car.  Miss  Jones,  operating  the  car  owned  by  her 
mother,  her  co-defendant,  struck  Mrs.  McFarland’s  car  with 
such  violence  that  the  car,  a heavy  Buick,  was  thrown  over 
thirty  feet.  Both  cars  were  seriously  damaged  and  all  passengers 
were  more  or  less  injured. 

After  trial  and  the  charge  to  the  jury,  to  which  no  objection 
has  been  taken,  the  jury  brought  in  a verdict.  The  jury  have 
found  that  there  was  no  negligence  on  the  part  of  the  operator 
of  the  Jones’  car,  and  found  there  was  negligence  on  the  part  of 
Mrs.  McFarland.  They  have  answered  the  third  and  fourth 
questions  by  finding  that  there  was  negligence,  and  in  answer 
to  the  fourth  question:  “In  what  does  this  negligence  consist?’’ 

“The  driver  of  the  McFarland  car  failed  to  take  precautions 
when  making  the  turn  into  Boswell  Avenue.  This  is  based  on 
the  fact  that  Mrs.  McFarland  states  she  was  travelling  ten  to 
fifteen  miles  per  hour,  and  the  Jones’  car  was  three  blocks  away 
when  she  saw  it.  Therefore  her  car  should  have  moved  into 
Boswell  Avenue  and  the  Jones’  car  could  have  passed  safely 
behind  it”.  In  answer  to  the  fifth  question  the  jury  assesses  the 
damages  sustained  by  the  various  parties. 

Judgment  was  then  reserved  by  the  trial  Judge  as  to  the 
course  that  should  be  taken.  By  this  judgment  Mr.  Justice 
Greene  held  that  he  could  not  enter  judgment  in  favour  of 
either  party,  and  directed  that  the  action  should  be  entered  for 
trial.  He  also  expressed  the  opinion  that  there  was  no  evidence 
on  which  the  jury  could  find  as  they  did. 

Upon  the  best  consideration  that  I have  been  able  to  give  to 
this  case,  I think  it  was  within  the  powers  of  the  jury  to  find 
as  they  did.  I am  far  from  thinking  that  the  verdict  is  one 
which  would  have  been  given  by  any  Judge. 

The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  sec.  39  (1)  (a) 
provides  that: 

“The  driver  or  operator  of  a vehicle  within  an  intersection 
intending  to  turn  to  the  left  across  the  path  of  any  vehicle 
approaching  from  the  opposite  direction  may  make  such  left 
turn  only  after  affording  a reasonable  opportunity  to  the  driver 
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or  operator  of  such  other  vehicle  to  avoid  a collision”,  and  by 
clause  (c) : 

“The  driver  or  operator  of  a vehicle  intending  to  turn  to  the 
left  into  an  intersecting  highway  shall  approach  such  intersection 
as  closely  as  practicable  to  the  centre  line  of  the  highway  and 
the  left  turn  shall  be  made  by  passing  to  the  right  of  such  centre 
line  where  it  enters  the  intersection,  and  upon  leaving  the  inter- 
section by  passing  to  the  right  of  the  centre  line  of  the  highway 
then  entered.” 

Avenue  Road  is  a main  highway  running  north  and  south. 
To  the  east  of  that  highway  there  are  large  blocks.  To  the  west 
of  the  highway  there  are  a number  of  small  blocks.  It  is  hard  to 
know  whether  the  case  falls  within  one  or  other  of  these  subsec- 
tions. It  does  not,  however,  make  any  material  difference.  The 
jury  may  have  taken  the  view  that  Mrs.  McFarland  could  not 
cross  the  traffic  proceeding  from  north  to  south  upon  Avenue 
Road  without  regarding  it  as  the  dominant  traffic  and  being  only 
entitled  to  turn  into  the  minor  highway  of  Boswell  Avenue  by 
taking  extreme  precautions  and  waiting  until  she  could  cross  the 
north  to  south  traffic  with  safety. 

The  answer  to  the  question  is  not  formulated  with  skill  and 
care,  but  evidently  the  jury  thought  that  Mrs.  McFarland  was  at 
fault,  and  that  her  fault  caused  the  accident.  It  was  for  the  jury 
to  pass  upon  the  conduct  of  both  parties. 

Having  this  in  view,  I think  that  judgment  should  be  entered 
for  the  defendants  in  the  action,  and  that  upon  the  counterclaim 
of  the  defendants,  judgment  should  be  entered  for  Mrs.  Myrtle 
Jones  for  $367.86  and  for  Miss  Sybil  Jones  for  $2,250.00.  The 
defendants  to  the  action  have  the  costs  of  the  action  and  of  the 
counterclaim  and  of  the  motions  before  Mr.  Justice  Hogg  and  of 
these  two  appeals. 


Appeal  allowed  with  costs. 
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[COURT  OF  APPEAL.] 

Morrison  v.  The  City  of  Hamilton. 

Municipal  corporations — Repair  of  highways — Scope  of  duty  of  muni- 
cipality to  keep  pavements  free  from  ice  and  snow  for  safety  of 
pedestrians  who  may  cross  pavements — Sanding — Negligence — Whe- 
ther portion  of  roadway  for  vehicular  traffic  lying  between  ends  of 
concrete  sidewalk  where  pedestrians  usually  cross  roadway  is  a 
^‘sidewalk’’  within  the  meaning  of  sec.  480  of  The  Municipal  Act, 
R.S.O.  1937,  ch.  266. 

The  plaintiff  brought  this  action  to  recover  damages  for  personal  in- 
juries received  as  the  result  of  a fall  sustained  while  walking  across 
the  vehicular  portion  of  the  roadway  at  the  crossing  at  the  corner  of 
Main  and  John  Streets  in  the  City  of  Hamilton.  The  plaintiff  alleged 
that  the  crossing  was  out  of  repair  because  of  its  icy  condition  and 
also  because  of  structural  defects  in  the  pavement.  The  defendant 
denied  the  allegation  of  non-repair  and  also  contended  that  the  cross- 
ing was  a “sidewalk”  within  the  meaning  of  sec.  480  of  The  Municipal 
Act,  R.S.O.  1937,  ch.  266,  and  that  therefore  the  failure  of  the  plaintiff 
to  give  notice  of  the  accident  within  seven  days  could  not  be  relieved 
against  under  sec.  480(5). 

Held  by  the  Court  of  Appeal  as  follows: 

(1)  The  crossing  in  question  was  sim.ply  that  part  of  the  ordinary  road- 
way for  vehicular  traffic  lying  between  the  ends  of  the  concrete  side- 
walks at  the  corner.  Such  a crossing  is  not  a sidewalk  within  the 
meaning  of  sec.  480  of  The  Municipal  Act;  in  every  respect  the 
crossing  in  question  is  part  of  the  roadway  and  there  is  nothing  to 
distinguish  it  as  set  apart  for  the  use  of  pedestrians:  City  of  Kingston 
V.  Drennan  (1897),  27  S.C.R.  46  and  Ince  v.  City  of  Toronto  (1900),  27 
O.A.R.  410;  (1901),  31  S.C.R.  323,  distinguished.  Therefore  the  failure 
of  the  plaintiff  to  give  notice  of  the  accident  could  be  relieved  against 
under  sec.  480(5). 

(2)  The  action,  however,  should  be  dismissed  for  the  following  reasons: 

(a)  There  was  no  evidence  to  support  a finding  that  the  crossing  was 
out  of  repair  because  of  any  defects  in  the  pavement. 

(b)  There  was  ice  upon  the  pavement  and  the  icy  condition  of  the 
pavement  was  the  cause  of  the  accident,  but,  under  all  the  circum- 
stances and  even  having  regard  to  the  fact  that  the  roadway  is  used 
not  only  by  vehicles  but  also  as  a crossing  by  pedestrians,  the  defen- 
dant corporation  had  taken  reasonable  precautions  by  spreading  sand 
to  prevent  accidents  and,  on  the  facts,  the  defendant  corporation 
could  not  be  found  to  have  been  negligent. 

Observations  as  to  the  distinction  between  the  scope  of  the  duty  of  a 
municipal  corporation  to  keep  sidewalks  free  from  a dangerous  con- 
dition because  of  the  presence  of  ice  and  the  scope  of  such  duty  as  to 
crossings. 

An  appeal  by  the  defendant  from  a judgment  of  McFarland 
J.  whereby  the  plaintiff  was  awarded  $6,000.00  damages  and 
costs  for  injuries  received  as  the  result  of  a fall  at  the  crossing 
near  the  south-west  corner  of  Main  and  John  Streets  in  the  City 
of  Hamilton. 

April  6th,  1939.  The  appeal  was  heard  by  Robertson  C.J.O  , 
Middleton  and  Henderson  JJ.A. 

R.  L.  Kellock,  K.C.,  for  the  defendant,  appellant,  contended 
that  the  action  was  barred  by  reason  of  the  failure  of  the  plain- 
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tifi  to  give  notice  in  writing  of  the  accident  within  seven  days  as 
required  by  sec.  480(4)  of  The  Municipal  Act,  R.S.O.  1937,  ch. 
266.  Under  sec.  480(5)  there  is  no  power  in  the  Court  to  j 
relieve  the  plaintiff  for  his  default  in  not  giving  notice,  since  the 
crossing  where  the  accident  occurred  is  a “sidewalk”  within  ' 
the  meaning  of  sec.  480:  Drenyian  v.  City  of  Kingston  (1896),  i 

23  O.A.R.  406;  (1897),  27  S.C.R.  46,  and  Ince  v.  City  of  Toronto  | 
(1900),  27  O.A.R.  410;  (1901),  31  S.C.R.  323.  ' 

There  was  nothing  unusual  in  the  grade  from  the  crown  of  1 
the  pavement  to  the  curb:  Ince  v.  Toronto  {suyva) . ' 

The  cause  of  the  accident  was  the  presence  of  snow  and  ice  ; 
on  the  pavement,  but  the  defendant  municipality  had  taken  all 
reasonable  steps  by  sanding  and  otherwise  to  prevent  accidents  ; 
and  the  defendant  was  not  guilty  of  gross  or  of  any  negligence  ' 
in  connection  with  the  snow  and  ice  on  the  pavement..  ; 

J.  A.  Sweet  and  J.  D.  Sullivan,  for  the  plaintiff,  respondent,  , 
contended  that  the  crossing  was  not  a sidewalk.  A sidewalk  is  > 
a walk  for  the  use  of  pedestrians  at  the  side  of  a road. 

The  plaintiff  does  not  have  to  establish  gross  negligence  on  • 
the  part  of  the  defendant  because  (a)  the  accident  did  not  ; 
occur  on  a sidewalk  and  (b)  defective  construction  of  the  pave-  i 
ment  was  a contributing  factor.  , 

The  crossing  was  a busy  one  and  the  defendant  had  ample  I 
warning  of  the  dangerous  condition  and  was  negligent  in  not  i 
making  the  crossing  reasonably  safe  for  pedestrians.  | 

The  onus  is  on  the  defendant  of  establishing  that  the  want  i 
of  repair  existed  despite  all  reasonable  efforts  on  the  part  of 
the  defendant:  Greer  v.  Township  of  Mulmur  (1926),  59  O.L.R. 
259.  I 

Cur.  adv.  vult.  \ 

May  13th,  1939.  The  judgment  of  the  Court  was  delivered  by  ! 
Robertson  C.J.O.: — An  appeal  from  the  judgment  of  McFarland 
J.,  dated  1st  February,  1939,  after  a trial  before  him  at  Hamil- 
ton without  a jury. 

The  appeal  is  by  the  defendant  from  a judgment  awarding  i 

j 

the  plaintiff  $6,000.00  damages,  and  costs,  for  injuries  received  j 
through  falling  on  the  crossing  near  the  south-west  corner  of  I 

Main  and  John  Streets,  in  the  City  of  Hamilton,  which  it  is  said  j 
was  out  of  repair.  i 
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^ The  accident  happened  at  about  half  past  seven  in  the  evening 

^ of  the  23rd  February,  1938,  while  respondent  was  walking  from 
the  north  to  the  south  side  of  Main  Street.  The  crossing  is  in 
the  central  business  section  of  Hamilton  and  close  to  the  court 
house,  to  which  respondent  was  then  proceeding,  and  it  is  no 
doubt  an  important  and,  at  times,  a somewhat  busy  crossing. 
Respondent  alleges  that  the  crossing  was  out  of  repair  because 
of  its  icy  condition.  He  also  alleges  that  there  was  want  of 
repair  because  of  an  excessive  grade  from  the  crest  of  the  high- 
way to  the  curb,  and  because  there  were  breaks  and  indentations 
and  other  defects  in  the  surface  of  the  crossing. 

Appellant  says  that  the  action  is  defeated  by  the  failure  of 
the  respondent  to  give  notice  in  writing  of  his  claim  and  of  the 
injury  complained  of,  within  seven  days  after  the  happening  of 
the  injury,  as  required  by  sec.  480(4)  of  The  Municipal  Act, 
and  in  that  connection  the  appellant  contends  that  this  crossing 
is  a “sidewalk”  within  the  meaning  of  this  section,  and  the  injury 
was  caused  by  snow  or  ice  upon  it,  so  that  there  is  no  power  to 
relieve  against  the  failure  to  give  notice.  Appellant  further 
contends  that  there  was  no  default  on  its  part  in  the  performance 
of  its  duty  to  keep  the  crossing  in  repair. 

It  will  be  convenient  to  deal  first  with  appellant’s  contention 
that  the  crossing  in  question  is  a sidewalk  within  the  meaning 
of  sec.  480  of  The  Municipal  Act. 

Appellant  relies  upon  the  decision  of  the  Supreme  Court  of 
Canada  in  City  of  Kingston  v.  Drennan  (1897),  27  S.C.R.  46, 
and  also  upon  the  case  of  Ince  v.  City  of  Toronto  (1900),  27 
O.A.R.  410;  (1901),  31  S.C.R.  323.  In  the  former  case  the  muni- 
cipality had  built  a granolithic  crossing  in  line  with  the  sidewalk 
on  each  side  of  Princess  Street,  on  which  the  accident  occurred. 
The  surface  of  the  crossing  was  on  a level  with  the  sidewalk, 
except  that  the  crossing  sloped  down  from  the  centre  on  either 
side,  no  doubt  to  facilitate  vehicles  in  getting  over  it.  The 
crossing  was,  however,  placed  there  for  the  use  of  pedestrians 
and  not  as  any  part  of  a surface  covering  of  the  roadway. 
Whether  there  was  any  surface  covering  on  the  roadway  does 
not  appear  from  the  record,  but  there  probably  was  none,  for 
the  sidewalks  proper  are  constantly  referred  to  as  “the  pavement 
on  Princess  Street.”  In  the  Supreme  Court  of  Canada  this 
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crossing  was  held  to  be  a sidewalk.  I think  the  decision,  how-  || 
ever,  is  a decision  upon  the  circumstances  of  that  case  and  has  | 
reference  only  to  crossings  constructed  for  the  special  use  of  i 
foot  passengers  walking  up  and  down  the  street  on  which  they  ! 
are  laid. 

The  crossing  which  was  in  question  in  the  case  of  Ince  v. 
Toronto,  supra,  was  also  a crossing  specially  laid  for  the  use  of 
pedestrians.  The  judgments  do  not  describe  its  particular  char- 
acter, but  a reference  to  the  record  shows  that  the  crossing  was 
specially  laid  as  a crossing  for  pedestrians.  It  is  spoken  of  as 
“a  stone  and  scoria  brick  crossing”.  It  was  put  down  some  tim.e  | 
before,  and  independently  of,  the  asphalt  pavement  which  cov-  i 
ered  the  roadway.  This  case  simply  followed  the  case  of  City  of  ; 
Kingston  v.  Drennan  (1897),  27  S.C.R.  46,  in  so  far  as  it  held  | 
that  the  crossing  in  question  was  a sidewalk  within  the  meaning  j 
of  the  statute.  i 

The  crossing  here  is  of  an  entirely  different  nature.  It  is  simply  | 
that  part  of  the  ordinary  roadway  for  vehicular  traffic  which  lies  ! 

between  the  ends  of  the  concrete  sidewalk  on  the  west  side  of  i 

John  Street  at  its  intersection  with  Main  Street  at  this  point. 

The  pavement  is  of  asphalt,  with  the  centre  portion,  where  there 
are  street  car  tracks,  filled  in  with  stone  setts.  There  is  also, 
near  the  place  where  respondent  fell,  a small  section  paved  with 
brick,  where  there  is  a grating  for  surface  drainage.  In  every 
respect  the  crossing  is  part  of  the  roadway  and  there  is  nothing 
whatever  to  distinguish  it  as  set  apart  for  the  use  of  pedestrians.  i 

In  my  opinion  there  is  nothing  in  the  authorities  relied  upon  | 

by  the  appellant  that  compels  us  to  hold  that  the  crossing  now  i 
in  question  is  a sidewalk  within  the  meaning  of  sec.  480  of  The 
Municipal  Act,  and  I think  it  should  be  held  that  it  is  not  a 
sidewalk.  It  is  conceded  by  the  appellant  that  if  this  crossing 
is  not  a sidewalk,  the  circumstances  are  such  that  failure  to  give 
notice  should  not  be  treated  as  a bar  to  the  action,  and  that 
sec.  480(5)  will  apply. 

I am,  therefore,  of  the  opinion  that  the  appellant  fails  upon 
the  point  first  mentioned  even  if  the  injury  was  caused  solely 
by  snow  or  ice,  and  this  the  respondent  disputes. 

In  his  reasons  for  judgment  the  learned  trial  Judge  finds 
that  the  accident  was  caused  by  the  gross  negligence  of  the 
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appellant,  but  he  does  not  find  in  what  the  negligence  consisted. 

I He  does,  however,  refer  to  respondent’s  allegations  of  negligence, 

■ both  in  respect  of  the  icy  condition  of  the  crossing  and  of  its 
state  of  repair  otherwise,  and  it  may  be  that  the  learned  trial 
Judge  was  of  opinion  that  appellant  was  negligent  in  both 
j respects. 

I do  not  think  there  is  evidence  to  support  a finding  that 
the  crossing  was  out  of  repair  either  because  of  the  grade  of 
the  pavement  or  of  indentations  or  other  defects  in  it.  Such 
evidence  as  there  is  in  respect  of  these  matters  is  vague  and  in- 
j conclusive  and  wholly  inadequate  to  support  any  finding  of  want 
I of  repair.  The  evidence  also  fails  to  establish  any  connection 
j between  the  accident  and  the  alleged  defects. 

There  remains  the  respondent’s  contention  that  the  icy  con- 
dition of  the  crossing  constituted  non-repair,  entitling  him  to 
succeed.  There  is  no  reason  to  doubt  that  at  the  particular  time 
and  place  of  the  accident  there  was  ice  upon  the  pavement,  and 
that  it  was  the  cause  of  the  respondent’s  injury.  The  question 
i to  be  determined  is  whether  this  condition  was  due  to  such  negli- 
; gence  on  the  part  of  the  appellant  as  to  make  it  liable  for  the 
injury.  The  learned  trial  Judge  held  that  there  was  gross  negli- 
gence. Unless  the  accident  happened  upon  a sidewalk  it  is  not 
necessary  to  find  gross  negligence  to  render  the  municipality 
liable.  It  is  necessary,  however,  to  find  negligence,  and  in  con- 
sidering whether  or  not  there  was  negligence  it  is  necessary  to 
have  regard  to  the  character  of  the  place  where  the  accident 
occurred.  If  the  respondent  is  entitled  to  succeed  at  all  in  this 
action,  it  is  because  the  crossing  on  which  the  accident  happened 
was  not  a sidewalk,  but  part  of  the  roadway,  otherwise  the  case 
would  fail  for  want  of  notice  of  the  accident.  The  question  to 
be  considered,  therefore,  is  the  duty  of  the  appellant  in  respect 
of  ice  upon  a roadway,  having  in  mind,  however,  that  at  this 
particular  place  the  roadway  is  used  not  only  by  vehicles,  but 
also  as  a crossing  for  pedestrians. 

Whatever  may  be  the  duty  of  a municipality  in  respect  of 
ice  upon  a sidewalk,  it  is  necessary  to  bear  in  mind  some  import- 
ant differences  between  a sidewalk  and  a crossing  such  as  this. 
In  the  first  place,  it  would  be  wholly  unreasonable  to  require  a 
municipality  to  keep  the  roadway  generally  free  from  ice  and 
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snow.  It  would  in  fact  be  impossible  to  do  so  in  this  climate. 
The  conditions  that  prevail  upon  the  roadway  generally  will, 
inevitably,  prevail  to  some  extent  upon  the  crossings  when  they 
are  part  of  it.  Vehicles  will  carry  snow  to  the  crossing;  if  there 
is  water  on  the  surface  of  the  roadway,  it  will  run  upon  the 
crossing  as  well,  and,  under  suitable  conditions  will  form  ice 
there.  It  would  demand  much  more  care  than  can  reasonably 
be  required  of  a municipality  to  prevent  conditions  of  the  road- 
way from  extending  to  the  crossings. 

Another  important  difference  between  the  sidewalks  and 
the  crossings  is  this,  that  in  places  such  as  Hamilton, 
where  there  is  in  force  a by-law  requiring  occupants  of 
premises  to  remove  snow  from  the  sidewalks  in  front  of 
their  premises,  on  any  fall  of  snow  there  is  a veritable 
army  of  snow-shovellers  engaged  in  clearing  the  sidewalks, 
without  expense  to  the  municipality.  For  the  crossings, 
however,  the  municipality  must  itself  provide,  at  its  own  expense, 
any  labour  required  for  their  care.  I think  it  is  only  stating 
common  experience  to  say  that  one  does  not  expect  to  find  the 
street  crossings  kept  as  comparatively  clear  of  snow  and  ice  as 
the  sidewalks  are. 

In  this  instance,  there  had  been  on  the  22nd  February,  the 
day  before  the  accident,  a heavy  storm  of  rain  and  sleet,  par- 
ticularly late  in  the  day.  On  the  morning  of  the  23rd  February 
it  was  somewhat  colder  and  there  was  a good  deal  of  ice  both 
on  the  sidewalks  and  on  the  roads.  City  employees  set  out  early 
in  the  morning  and  sprinkled  sand  on  the  sidewalks  and  on  the 
crossings.  Other  city  employees  put  cinders  at  those  places  on 
the  roadways  where  motor  cars  were  required  to  stop  for  stop 
lights  and  stop  signs,  and  they  also  put  cinders  on  the  intersec- 
tions. The  crossing  on  which  respondent  fell  was  one  of  the 
crossings  sanded  in  the  morning.  During  the  day  it  became 
milder  and  the  roads  and  crossings  became  slushy.  In  the  after- 
noon, about  half  past  three,  some  of  the  city  employees  again 
put  cinders  on  those  parts  of  the  roadway  upon  which  cinders 
had  been  placed  in  the  morning.  At  that  time  the  crossing  was 
still  slushy,  with  very  little  ice.  It  became  somewhat  colder 
towards  evening,  although,  according  to  a witness  who  keeps  a 
record  of  the  weather,  the  thermometer  did  not  indicate  a 
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temperature  as  low  as  freezing  until  some  time  after  the  acci- 
dent. One  of  the  city  employees  engaged  in  spreading  cinders, 
says  that  at  half  past  three  it  had  “started  to  tighten  up”,  mean- 
ing, no  doubt,  that  the  slush  was  beginning  to  harden  into  ice. 
There  is  no  reason  to  doubt  that  at  7.30  in  the  evening,  when 
the  accident  occurred,  there  was  a good  deal  of  ice  on  the 
crossing.  The  question  is  whether  the  municipality  was  guilty  of 
negligence  in  permitting  this  condition  under  the  circumstances. 

In  my  opinion,  it  would  be  necessary  to  go  far  beyond  any 
reported  case  to  hold  that  appellant  was  guilty  of  negligence  in 
this  case.  Sand  had  been  placed  on  the  crossing  in  the  morning 
to  take  care  of  the  condition  that  then  existed.  During  the  day 
conditions,  in  so  far  as  ice  was  concerned,  improved.  There  was 
no  noticeable  change  in  that  condition  until  evening.  I do  not 
think  that  even  in  the  centre  of  as  important  a city  as  Hamilton 
any  such  burden  is  placed  upon  the  municipality  as  to  require 
it  to  keep  on  call,  and  to  send  out  at  any  hour  of  the  day,  a staff 
of  men  immediately  upon  ice  forming  upon  any  crossings  that 
may  have  had  water  or  slush  upon  them  during  the  day.  The 
expense  alone  of  providing  such  a service  would  be  heavy,  and 
to  set  such  a standard  of  care  in  respect  of  ice  or  snow  is,  in  my 
opinion,  to  impose  an  unreasonable  burden  upon  a municipality 
and  is  not  required  by  sec.  480  of  The  Municipal  Act.  The  re- 
spondent points  to  the  sending  out  of  men  to  spread  cinders 
again  in  the  afternoon  as  indicating  that  appellant  recognized 
the  necessity  for  repeating  the  work  done  in  the  morning.  There 
are,  however,  obvious  differences  in  the  performance  of  the  two 
operations,  and  there  is  some  difference  in  their  purpose.  A 
pavement  covered  with  slush  may  be  almost  as  dangerous  as  an 
icy  pavement  in  the  case  of  a motor  vehicle  which  has  to  be 
brought  to  a stop,  and  yet  not  be  dangerous  for  walking.  The 
work  of  sanding  is  also  done  in  a different  way  from  the  spread- 
ing of  cinders  and  by  different  workmen.  It  is  not  entirely  out 
of  place  further  to  say  that  the  fact  that  the  municipality 
assumed  the  burden  of  the  one  service  is  not  a compelling 
reason  for  requiring  it  to  assume  both. 

The  unfortunate  respondent  is  not  in  any  way  to  blame  for 
his  injury,  but,  in  my  opinion,  it  is  not  attributable  to  any 
negligence  on  the  part  of  the  appellant.  The  result,  therefore, 


356 


Ontario  Reports. 


[1939] 


is  that  the  appeal  must  be  allowed  and  the  action  dismissed. 
The  appellant  is  entitled  to  the  costs  both  of  the  action  and  of 
the  appeal,  if  it  demands  them. 


Appeal  allowed  with  costs. 


C.A. 
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[COURT  OF  APPEAL.] 

Re  The  City  of  Toronto  and  Frankland  et  aL 

Assessment  and  Taxation — Municipal  business  assessment  — Whether 
operators  of  rooming-houses  are  liable  for  business  assessment 
under  sec.  8(1)  (fc)  of  The  Assessment  Act,  R.S.O.  1937,  ch.  272. 

By  sec.  8(1)  (k)  of  The  Assessment  Act,  R.S.O.  1937,  ch.  272,  it  is  pro- 
vided that  any  person  carrying  on  certain  named  types  of  businesses 
“or  any  business  not  before  mentioned  in  this  section”  shall  be  liable 
to  business  assessment  for  a sum  equal  to  25  per  cent,  of  the  assessed 
value  of  the  premises  where  the  business  is  carried  on.  Sec.  8(12) 
of  the  Act  further  provides  that  “wherever  in  this  section  general 
words  are  used  for  the  purpose  of  including  any  business  which  is 
not  expressly  mentioned,  such  general  words  shall  be  construed  as 
including  any  business  not  expressly  mentioned,  whether  or  not 
such  business  is  of  the  same  kind  as  or  of  a different  kind  from 
those  expressly  mentioned”. 

Held,  by  the  Court  of  Appeal,  that  under  sec.  8(1)  (k)  of  The  Assess- 
ment Act  operators  of  rooming  houses  are  liable  for  business  assess- 
ment. The  language  of  sec.  8(12)  is  apt  to  exclude  the  application 
of  the  ejusdem  generis  rule  in  the  construction  of  sec.  8(1)  (k)  and 
to  bring  within  it  every  person  occupying  or  using  land  for  the  pur- 
pose of  carrying  on  a business,  not  expressly  mentioned,  whether 
the  business  is  of  the  same  kind  as  or  of  a different  kind  from  any 
of  the  businesses  expressly  mentioned. 

An  appeal  by  the  City  of  Toronto,  by  way  of  a case  stated 
under  sec.  85  of  The  Assessment  Act,  R.S.O.  1937,  ch.  272,  from 
orders  made  by  His  Honour  Judge  Barton,  of  the  County  Court 
of  the  County  of  York,  whereby  Annie  Frankland  and  twenty- 
eight  other  persons  who  are  operators  of  rooming  houses  were 
declared  not  to  be  liable  for  business  assessment  under  sec.  8 
(1)  (k)  of  The  Assessment  Act. 

April  25th  and  26th,  1939.  The  appeal  was  heard  by  Robert- 
son C.J.O.,  Fisher  and  Gillanders  JJ.A. 

J.  P.  Kent,  K.C.,  for  the  City  of  Toronto,  appellant. 

A.  M.  Dewar,  for  Annie  Frankland  and  some  other  respon- 
dents; Lewis  Duncan,  K.C.,  C.  L.  Yoerger  and  D.  H.  L.  Lament, 
severally  for  other  respondents. 

May  26th,  1939.  Robertson  C.J.O.  : — This  appeal  and  twenty- 
eight  other  appeals  more  or  less  similar  in  character  come  by 
way  of  special  case  stated  by  His  Honour  Judge  Barton,  a Judge 
of  the  County  Court  of  the  County  of  York,  under  section  85 
of  the  Assessment  Act.  The  respondent  in  each  of  the  cases 
operates  a rooming-house,  where  furnished  rooms  are  let  to 
lodgers  or  roomers,  the  operator  in  each  case  taking  care  of 
the  rooms  by  cleaning  them,  making  up  beds  and  supplying 
linen.  In  1938  respondent  was  assessed  for  $1,800  “business 
assessment”  under  clause  (k)  of  sub-section  1 of  section  8 of 
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the  Assessment  Act,  this  sum  being  25  per  centum  of  the  assessed  ; 
value  of  that  part  of  her  premises  devoted  to  the  accommoda-  | 
tion  of  roomers.  This  assessment  was  confirmed  by  the  Court  | 
of  Revision,  but  on  appeal,  the  County  Court  Judge  held  that  j 
respondent  was  not  liable  for  business  tax.  The  matter  was  I 
fully  and  ably  argued  in  this  Court  by  counsel  for  the  appellant  | 
and  for  such  of  the  respondents  in  the  several  appeals  as  were  i 
represented  upon  the  hearing. 

An  appeal  lies  to  this  Court  in  such  a case  as  this  only  from  | 
a judgment  on  a question  of  law  or  the  construction  of  a statute,  j 
a municipal  by-law,  any  agreement  in  writing  to  which  the  muni-  | 
cipEility  concerned  is  a party,  or  an  order  of  the  Ontario  Muni-  j 
cipal  Board.  The  learned  County  Court  Judge,  in  holding  re- 
spondent not  liable  to  be  assessed  for  “business  assessment,”  j 
rested  his  judgment  upon  the  construction  of  clause  (k)  of  | 
section  8(1)  of  the  Statute.  Clause  (k)  reads  as  follows: 

“ (k)  Every  person  carrying  on  the  business  of  a photographer  [ 
or  of  a theatre,  concert  hall,  or  skating  rink,  or  other  place  i 
of  amusement,  or  of  a boarding  stable,  or  a livery,  or  the  letting  j 
of  vehicles  or  other  property  for  hire,  or  of  a restaurant,  eating  i 
house,  or  other  house  of  public  entertainment,  or  of  a hotel  or  j 
any  business  not  before  in  this  section  or  in  clause  (1)  specially  j 
mentioned,  for  a sum  equal  to  twenty-five  per  centum  of  the  | 
assessed  value.”  ‘ 

The  learned  County  Court  Judge  held  that  the  words  “or  | 
any  business  not  before  in  this  section  or  in  clause  (1)  specially  | 
mentioned”  to  be  found  near  the  end  of  clause  (k)  “can  only  | 
mean  and  refer  to  any  business  germane  to  those  dealt  with  | 
in  clause  (k).”  i 

In  so  deciding  the  learned  Judge  would  not  seem  to  have  i 
given  any  weight  to  sub-section  12  of  section  8,  which  is  as  i 
follows : 

“(12)  Wherever  in  this  section  general  words  are  used  for  ; 
the  purpose  of  including  any  business  which  is  not  expressly  | 
mentioned,  such  general  words  shall  be  construed  as  including 
any  business  not  expressly  mentioned,  whether  or  not  such 
business  is  of  the  same  kind  as  or  of  a different  kind  from  those 
expressly  mentioned.” 

These  are  apt  words  to  exclude  the  application  of  the  ejusdem  i 
generis  rule  in  the  construction  of  clause  (k),  and  to  bring  with-  i 
in  it  every  person  occupying  or  using  land  for  the  purpose  of  j 
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carrying  on  a business,  not  expressly  mentioned,  whether  the 
business  is  of  the  same  kind  as  or  of  a different  kind  from  any 
of  the  businesses  expressly  mentioned:  Re  Clark  and  Town  of 
Leamington  (1917),  38  O.L.R.  405.  The  judgment  of  the  County 
Court  Judge  cannot,  therefore,  in  my  opinion,  be  sustained  upon 
the  ground  set  forth  in  his  reasons  for  judgment  which  he  has 
made  part  of  the  special  case. 

It  may  be  that  this  question  of  the  construction  of  the  statute, 
which  the  learned  Judge  has  decided  in  favour  of  respondent 
is  all  that  is  open  to  us  for  consideration  under  this  special  case. 
The  question  formally  submitted  by  the  stated  case  is  in  the 
following  terms: 

“1.  Upon  the  facts  above  stated  and  upon  a true  construc- 
tion of  The  Assessment  Act,  particularly  section  8,  sub-section  1, 
clause  (k),  thereof  as  applied  to  such  facts,  was  I right  in 
holding  that  the  respondent  was  not  liable  for  business  assess- 
ment?” 

Counsel  for  respondent  contended  that  the  question  so  stated 
is  not  one  that  section  85  permits  to  be  stated  for  the  decision 
of  this  Court.  It  is  urged  that  the  question  stated  is  a mixed 
question  of  law  and  fact,  or  involves  the  determination  by  this 
Court  of  questions  of  fact,  and  that  the  Court  cannot  know,  as 
a matter  of  law,  from  the  facts  stated,  whether  or  not  respon- 
dent’s activities  amount  to  the  carrying  on  of  “a  business,”  nor, 
if  she  carries  on  a business,  whether,  for  that  purpose,  she  occu- 
pies or  uses  land  in  the  sense  in  which  these  words  are  used 
in  the  statute.  I am  inclined  to  agree  that  questions  of  fact 
are  involved  in  the  determination  of  these  matters,  if  they  are 
not  really  only  questions  of  fact. 

I do  not  think,  however,  that  upon  the  fair  reading  of  the 
special  case  these  matters  are  submitted  for  our  determination 
in  the  question  stated.  The  case  sets  forth  that  the  respondent 
operates  a rooming-house,  with  some  description  of  the  charac- 
ter and  extent  of  the  operation.  The  learned  County  Court 
Judge  must  himself  have  concluded  that  this  was  a “business” 
in  the  usual  sense  of  the  word,  otherwise  he  would  not  have 
applied  the  ejusdem  generis  rule  to  exclude  it  from  clause  (k). 
If  the  question  is  to  be  regarded  as  a question  of  law,  there  is 
a good  deal  of  authority  for  holding  that  the  operation  of  a 
rooming-house  amounts  to  carrying  on  a business.  See  Rideau 
Club  V.  City  of  Ottawa,  15  O.L.R.  118;  Morten  v.  Palmer,  51 
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L.J.Q.B.  7;  Westminster  Council  v.  Southern  Railway,  [1936]  I 
A.C.  511,  especially  at  p.  529;  Rolls  v.  Miller,  27  Ch.  D.  71;  * 
Re  Harrison  (1892),  10  Morr.  1;  Tompkins  v.  Rogers,  [1921]  2 ; 
K.B.  94. 

The  special  case  also  describes  the  premises  which  respondent 
operates  as  a rooming-house,  with  particulars  of  their  assessed  ! 
value  and  of  the  number  of  rooms  available  for  the  accommoda-  , 
tion  of  roomers,  and  of  the  number  reserved  for  respondent’s  ' 
private  use.  All  these  matters  are  stated  as  facts  in  the  special 
case,  and  I think  the  learned  County  Court  Judge  has,  in  effect,  I 
found  as  a fact  that  respondent  occupies  or  uses  these  premises  ! 
for  the  purpose  of  carrying  on  a rooming-house.  I am  unable  ' 
to  see  that  any  question  of  law  in  this  respect  is  submitted  for 
determination  to  this  Court. 

As  we  are  not  able  to  agree  with  the  learned  County  Court 
Judge  upon  the  one  question  of  law  submitted,  the  appeal  should 
be  allowed,  and  the  question  stated  will  be  answered  in  the  nega- 
tive. There  will  be  no  order  as  to  costs. 

The  same  order  will  be  made  in  the  other  twenty-eight  cases 
argued  with  this  case,  and,  broadly,  these  reasons  will  apply 
to  them  as  to  this  appeal.  ' 

It  would  not  be  right,  however,  to  leave  the  consideration  ^ 
of  this  case  without  calling  attention  to  the  fact  that  although  i 
the  provision  of  the  Assessment  Act  now  found  in  section  8,  ! 
sub-section  l(k),  has  been  in  force  since  January  1st,  1905,  this  ^ 
is  the  first  time  that  the  appellant  has  applied  it  to  such  a busi-  i 
ness  as  that  of  respondent.  Rooming-houses  where  there  are , 
not  less  than  eight  rooms  to  let  have  now  been  assessed.  Busi- 1 
ness  tax  in  such  a case  as  this  is  substantially  in  lieu  of  income  I 
tax,  and  when  it  is  considered  that  under  clause  (k)  the  amount  i 
of  the  business  assessment  is  25  per  centum  of  the  assessed  value 
of  the  premises,  it  would  seem  that  the  tax  to  be  paid  is  a really  i 
burdensome  one,  in  the  case  of  rooming-houses  of  the  morel 
modest  kind,  and  out  of  all  proportion  to  income  tax  when  dir- 
ectly applied  by  the  Assessment  Act.  The  total  yearly  revenue! 
from  eight  moderately-priced  rooms  is  small,  even  if  they  arej 
all  steadily  occupied  and  paid  for,  and  out  of  it  must  be  provided  | 
taxes  on  the  land,  the  cost  of  repairs  and  up-keep  of  both  build- 1 
ing  and  furnishings,  the  cost  of  heat,  water  and  light,  and  the 
care  of  the  rooms.  The  net  revenue  must  be  pitifully  small,  and 
any  tax  upon  it  is  a burden.  It  is  not  unreasonable  to  think 
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that  such  humble  and  unremunerative  businesses  as  these  smaller 
rooming-houses  were  not  under  consideration  when  the  business 
assessment  to  which  they  are  subject  was  fixed  at  25  per  centum 
of  the  assessed  value  of  the  premises. 

Gillanders  J.A.  agreed  with  Robertson  C.J.O. 

Fisher  J.A. : — I confess  when  the  argument  of  these  appeals 
had  concluded  that  my  conclusion  was  that  they  should  be  dis- 
missed, but  on  further  consideration  and  reading  the  reasoning 
and  conclusion  of  my  Lord  the  Chief  Justice,  I find  myself  ob- 
liged to  concur  with  him  in  allowing  the  appeals  and  without 
costs. 

Appeals  allowed  without  costs. 


[COURT  OF  APPEAL.] 

Lahey  v.  The  Town  of  Dundas* 

Assessment  and  Taxation-Sale  of  lands  for  arrears  of  municipal  taxes 
— Irregularities  in  connection  with  the  sale — Irregularities  cured  by 
virtue  of  sec.  181  of  The  Assessment  Act,  R.S.O.  1927,  ch.  238,  on 
failure  of  respondent  to  redeem  within  one  year  of  sale — Special 
right  of  redemption  created  or  continued  by  An  Act  respecting  the 
Town  of  Dundas,  1937,  1 Edw.  VIII,  ch.  86 — Right  of  respondent 
to  recover  damages  for  removal  of  building  or  part  thereof  prior 
to  exercise  of  right  of  redemption  conferred  by  the  special  Act. 

The  plaintiff  brought  this  action  to  recover  damages  in  respect  of 
alleged  acts  of  trespass  or  waste  done  upon  lands  of  the  plaintiff 
which  had  been  sold  for  arrears  of  municipal  taxes.  The  plaintiff 
acquired  the  property  in  1931,  and  in  1934  a warrant  was  issued 
by  the  Treasurer  of  the  defendant  Town  for  the  sale  of  the  lands  for 
taxes  in  arrear.  On  April  5th,  1935,  the  lands  were  offered  for  sale 
by  public  auction,  and,  there  being  no  offer  for  the  lands,  they  were 
bought  in  for  the  municipality.  The  plaintiff  did  not  redeem  nor  did 
he  object  to  or  attack  the  sale  and  on  the  7th  of  April,  1936,  the 
Treasurer  executed  a tax-deed  in  favour  of  the  defendant. 

In  the  summer  of  1936  the  premises  in  question  were  vacant  and  were 
in  a dangerous  condition  and  the  building  inspector  of  the  defendant 
Town  proceeded  to  demolish  a portion  of  the  structure  on  the 
premises. 

In  1937  the  Legislature  of  Ontario  passed  an  Act  respecting  the  Town 
of  Dundas  (ch.  86)  and  this  Act  provided  that  any  lands  which  had 
been  acquired  by  the  defendant  at  the  tax  sale  held  on  the  5th  day  of 
April,  1935,  could  be  redeemed  at  any  time  prior  to  the  expiration  of 
six  months  from  the  date  upon  which  the  Act  should  come  into  force. 
The  Act  came  into  force  on  July  1st,  1937,  and  in  December,  1937,  the 
plaintiff  redeemed  the  land  in  the  exercise  of  the  right  of  redemption 
created  by  The  Town  of  Dundas  Act,  1937. 

In  this  action  the  plaintiff  contended  that  the  sale  of  his  lands  for 
arrear  of  taxes  was  void  because  of  irregularities  in  connection  with 
the  proceedings  for  sale,  including  the  failure  on  the  part  of  the 
Treasurer  to  give  the  notice  required  by  sec.  174  of  The  Assessment 
Act,  R.S.O.  1927,  ch.  238. 

Held  by  the  Court  of  Appeal  that  the  action  should  be  dismissed  for 
the  following  reasons; 
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(1)  Any  irregularities  in  connection  with  the  sale  held  on  the  5th  of 
April,  1935,  including  the  non-observance  by  the  Treasurer  of  sec. 

174  of  The  Assessment  Act,  were  cured  under  sec.  181  of  The  Assess-  i 
ment  Act  by  the  failure  of  the  plaintiff  to  redeem  within  one  year 
after  the  sale. 

(2)  The  acts  of  demolition  done  by  the  defendant  in  the  summer  of 
1936,  after  it  had  received  the  tax-deed  and  before  the  special  Act  ; 
of  1937  came  into  force,  were  acts  lawfully  done  by  an  owner  on  | 
its  own  land.  The  Act  of  1937  in  granting  a new  or  additional  time 

in  which  to  redeem  did  not  operate  to  affect  anything  done  by  the  ; 
defendant  upon  the  land  before  the  Act  came  into  force.  The  Act  I 
of  1937  gave  the  plaintiff  a right  to  redeem  in  another  period,  but 
that  right  applied  only  to  the  land  as  it  was  when  that  right  was 
granted. 

An  appeal  by  the  defendant  from  a judgment  of  McFarland 
J.  whereby  the  plaintiff  was  awarded  the  sum  of  $1,000.00  ; 
damages. 

May  4th  and  5th,  1939.  The  appeal  was  heard  by  Robertson 
C.J.O.,  Middleton  and  Henderson  JJ.A. 

H.  8.  Robinson,  K.C.,  for  the  defendant,  appellant. 

C.  W.  R.  Bowlby,  K.C.,  and  A.  L,  Shaver,  K.C.,  for  the  plain- 
tiff, respondent. 

May  18th,  1939.  The  judgment  of  the  Court  was  delivered 
by  Robertson  C.J.O.: — An  appeal  from  the  judgment  of  Mc- 
Farland J.,  dated  1st  February,  1939. 

The  judgment  in  appeal  awarded  the  plaintiff  in  the  action  i 
$1,000  damages  in  respect  of  alleged  acts  of  trespass  or  waste  i 
done  upon  lands  of  the  plaintiff  that  had  been  sold  for  taxes. 
The  learned  trial  Judge  held  that  the  sale  had  not  been  carried 
out  in  accordance  with  the  provisions  of  the  Assessment  Act  , 
and  appellant  was  not  therefore  legally  in  possession,  and  that  i 
the  respondent  was  entitled  to  damages  for  the  removal  from  | 
the  lands  of  materials  taken  from  the  buildings  thereon,  and 
other  acts  of  waste. 

Respondent  acquired  the  property  in  March  or  April  of  | 
1931.  There  were  then  arrears  of  taxes  accruing  since  1927. 
These  taxes  in  arrear  were  not  paid  and  the  respondent  paid 
no  taxes  assessed  against  the  property  after  he  became  the 
owner.  The  municipality,  however,  recovered  on  account  of 
taxes  a sum  of  $52.00,  which  became  owing  to  respondent  for 
work  done  for  appellant  and  which  it  applied  upon  taxes.  In 
December,  1934,  a warrant  was  issued  to  the  Town  Treasurer 
for  the  sale  of  the  lands  for  taxes  in  arrear,  amounting  to  $555.34. 
On  April  5th,  1935,  the  lands  were  offered  for  sale  by  public 
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auction,  and,  there  being  no  offer  for  the  lands,  they  were 
bought  in  for  the  municipality. 

There  were  certain  irregularities  in  connection  with  the 
proceedings  for  sale.  It  was  required  by  sec.  153  of  the  Assess- 
ment Act  (R.S.O.  1927,  c.  238)  that  the  day  of  the  sale  should  ' 
be  more  than  ninety-one  days  after  the  first  publication  in  the 
Ontario  Gazette  of  the  list  of  lands  to  be  sold  for  taxes.  The 
date  fixed  in  this  instance  for  the  sale  was  only  eighty-nine 
days  after  the  first  publication.  Section  157  of  the  Act,  under 
which  the  municipality  was  authorized  to  purchase  if  there 
was  no  sufficient  offer  to  purchase,  contained  a proviso  that 
previous  notice  by  public  advertisement  of  the  intention  of  the 
municipality  to  purchase  should  be  given  by  the  Treasurer. 
No  such  notice  was  published.  Then,  section  174  of  the  Act 
as  amended  in  1933  by  ch.  2,  sec.  14(1),  provided  that  within 
sixty  days  from  the  day  of  sale  the  Treasurer  should,  if  the 
land  was  not  previously  redeemed,  make  a search  in  the  registry 
office  and  in  the  sheriff’s  office  for  mortgages  or  other  encum- 
brances and  ascertain  who  was  the  registered  owner  of  the 
land,  and  within  the  same  period  of  sixty  days  the  Treasurer 
was  required  to  send  notice  to  each  encumbrancer  and  to  the 
registered  owner  stating  that  the  land  had  been  sold  for  taxes, 
the  date  of  the  sale  and  that  the  encumbrancer  or  owner  was 
at  liberty  within  one  year  from  the  day  of  the  sale  to  redeem. 
These  searches  were  not  made  and  the  notice  was  not  given. 

The  foregoing  are  the  irregularities  relied  upon  by  the  re- 
spondent as  invalidating  the  sale.  The  respondent  candidly 
admits  that  he  knew  all  about  the  tax  sale,  and  that  very  shortly 
after  the  sale  of  the  property  the  Town  foreman  told  him  he 
was  not  to  go  in  there  any  more,  and  he  did  not  go  in. 

The  respondent  did  nothing  to  redeem,  nor  did  he  object 
to  or  attack  the  sale.  On  February  6th,  1936,  a notice  was 
sent  by  the  Town  Treasurer  to  respondent  that  on  the  7th 
April,  1936,  if  the  property  was  not  redeemed  in  the  meantime, 
he  would  execute  a tax-deed  in  favour  of  the  appellant,  and  a 
deed  was  executed  accordingly.  The  deed  was  not  registered, 
but  the  failure  to  register  does  not  affect  the  position  here. 

In  the  summer  of  1936  the  premises  in  question  were  vacant 
and  there  is  evidence  that  they  were  in  a rather  dangerous  con- 
dition, and  that  children  were  in  the  habit  of  playing  in  them. 

It  is  said  also  that  unauthorized  persons  were  removing  brick 
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and  stone  and  timber  from  the  premises.  In  these  circumstances 
the  building  inspector  reported  to  the  Town  Council  the  dan- 
gerous condition  of  the  premises,  and  was  authorized  to  remedy 
it.  Thereupon,  the  building  inspector  proceeded  to  demolish 
whatever  remained  of  the  structures,  so  that  very  little  of  them 
exists.  Of  this  respondent  was  no  doubt  fully  aware  at  the  time. 

On  March  25th,  1937,  assent  was  given  to  an  Act  respecting 
the  Town  of  Dundas,  being  ch.  86  of  the  Statutes  of  Ontario 
of  that  year.  By  this  Act  all  sales  of  land  within  the  Town 
of  Dundas  made,  or  purporting  to  have  been  made,  on  the  5th 
day  of  April,  1935,  or  at  any  time  prior  to  the  31st  day  of  Decem- 
ber, 1935,  for  arrears  of  taxes,  were  validated  and  confirmed, 
and  it  was  declared  that  all  conveyances  of  lands  so  sold  exe- 
cuted by  the  mayor,  treasurer  and  clerk,  purporting  to  convey 
the  said  lands  to  the  purchaser  thereof,  or  to  the  said  corpora- 
tion, should  have  the  effect  of  vesting  such  lands  in  the  pur- 
chaser or  the  corporation,  as  the  case  might  be,  in  fee  simple 
and  clear  of  and  free  from  all  right,  title  and  interest  of  the 
owners  thereof  at  the  time  of  sale.  The  Act  further  provided 
that,  notwithstanding  the  foregoing  provisions,  the  council  of 
the  corporation  should  not  sell,  lease  or  otherwise  dispose  of 
any  land  purchased  by  or  for  the  corporation  at  the  sale  held 
on  the  5th  day  of  April,  1935,  at  any  time  prior  to  the  expira- 
tion of  six  months  from  the  date  upon  which  the  Act  should 
come  into  force,  and  that  at  any  time  within  the  said  period  of 
six  months  any  such  land  might  be  redeemed  by  the  owner, 
and  that  any  conveyance  made  by  the  mayor  and  treasurer  to 
the  corporation  should,  until  the  expiration  of  the  said  period 
of  six  months,  be  subject  to  this  right  of  redemption.  The  Act 
came  into  force  on  July  1st,  1937. 

Unless  there  were  irregularities  in  the  sale  proceedings  in 
respect  of  these  or  other  lands  sold  at  the  same  time  for  taxes, 
of  a different  character  from  those  to  which  reference  has  been 
made,  one  is  inclined  to  surmise  that  this  Act,  which  was  passed 
on  the  petition  of  the  appellant,  was  designed  to  meet  the  situa- 
tion created  by  the  judgment  of  this  Court  in  the  case  of  Holtyrex 
Gold  Mines  Limited  v.  Langdon,  delivered  on  27th  May,  1936, 
and  reported  in  [1936]  O.R.  409.  It  was  held  in  that  case  that 
the  failure  of  the  Treasurer  to  give  the  notice  required  by  sec. 
174  of  the  Assessment  Act  as  amended  by  the  Act  of  1933  was 
not  “neglect,  omission  or  error  of  the  municipality  or  of  any 
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agent  or  officer  thereof’,  but  of  the  Treasurer  as  persona  desig- 
nata,  and  was  not  cured  by  sec.  181  of  the  Assessment  Act.  The 
judgment  of  the  Court  of  Appeal  in  that  case  was  reversed, 
however,  by  the  Supreme  Court  of  Canada  on  February  22nd,  , 
1937:  see  [1937]  S.C.R.  334.  This  decision  of  the  Supreme 
Court  of  Canada,  which  would  appear  to  make  the  Town  of 
Dundas  Act,  1937,  unnecessary — at  least  so  far  as  the  sale  here 
in  question  is  concerned — was  of  earlier  date  than  the  final 
passing  of  the  special  Act,  but  no  doubt  progress  had  already 
been  made  in  obtaining  the  legislation,  and  the  Act  may  still 
be  useful  in  respect  of  other  lands  that  come  within  it,  the  sale 
of  which  may  have  been  defective  in  other  respects. 

Whatever  may  have  been  the  purpose  in  obtaining  the  special 
legislation  in  1937  there  would  seem  to  be  no  room  for  doubt 
that  all  the  irregularities  alleged  by  respondent  to  have  existed 
in  connection  with  this  sale  were  already  cured  by  sec.  181  of 
the  Assessment  Act  on  respondent’s  failure  to  redeem  within 
one  year  after  the  sale.  There  is  no  question  that  some  part 
of  the  taxes  for  which  the  land  had  been  sold  had  been  in  arrear 
for  three  years  at  the  time  of  the  sale,  and  the  evidence  is  that 
the  sale  was  openly  and  fairly  conducted.  It  had  long  been 
settled  by  decisions  of  authority — a number  of  which  are  re- 
ferred to  in  the  report  of  the  Holtyrex  case — that  the  irregulari- 
ties alleged  by  the  respondent,  other  than  the  non-observance 
of  sec.  174,  on  failure  to  redeem  within  one  year  after  the  sale, 
were  cured  by  sec.  181,  and  the  decision  of  the  Supreme  Court 
of  Canada  in  the  Holtyrex  case  effectually  removed  any  difficulty 
that  had  been  thought  to  arise  from  the  non-observance  of  sec. 
174. 

The  conclusion  is  therefore  inevitable  that  upon  the  convey- 
ance of  the  lands  to  the  appellant  in  April,  1936,  the  sale  and 
the  deed  were  final  and  binding  upon  the  respondent  by  virtue 
of  sec.  181.  The  acts  of  trespass  and  waste  complained  of  and 
in  respect  of  which  the  respondent  has  been  awarded  $1,000 
damages,  all  occurred  in  1936,  more  than  one  year  after  the 
sale,  and  after  the  lands  had  been  conveyed  to  appellant. 

In  December,  1937,  respondent  redeemed  the  land  in  the  ex- 
ercise of  the  right  of  redemption  given  him  by  the  Town  of 
Dundas  Act,  1937.  The  respondent’s  claim  is  that  the  sale  made 
in  1935  was  not  a valid  sale,  and  that  it  did  not  become  valid 
until  the  passing  of  the  special  Act  in  1937,  and  then  only  upon 
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and  subject  to  the  terms  of  that  Act.  Upon  grounds  already 
stated,  I am  of  the  opinion  that  this  claim  is  not  well  founded  ! 
and  that  the  sale  became  valid  and  binding  in  April,  1936,  under 
sec.  181  of  the  Assessment  Act,  and  that  respondent  had  no 
right  to  redeem,  nor  any  other  right,  title  or  interest  in  the 
lands  in  question  at  the  time  when  the  alleged  acts  of  waste  and  , 
trespass  were  committed.  The  respondent  refers  to  sec.  167 
of  the  Assessment  Act,  but  it  would  not  seem  to  have  any  appli- 
cation after  the  expiration  of  the  period  of  one  year  from  the 
sale,  and  after  a deed  of  the  land  had  been  made. 

Respondent  further  claims  that  the  right  of  redemption 
given  by  the  Town  of  Dundas  Act,  1937,  is  a continuation  of 
the  right  to  redeem  given  by  the  general  provisions  of  the  Assess- 
ment Act,  and  reference  is  made  to  Ray  v.  Kilgour  (1907),  9 
O.W.R.  641.  I do  not  think  this  case  affects  the  matter.  There 
had,  in  that  case,  been  a sale  of  land  for  taxes,  and  after  a deed 
had  been  given  an  Act  was  passed  validating  all  sales  made 
before  a certain  date,  and  including  the  sale  in  question,  but 
providing  that  the  owner  might  redeem  at  any  time  within 
twelve  months  from  the  passing  of  the  Act.  So  far  the  circum- 
stances are  similar  to  the  present  case.  The  question  at  issue 
was,  however,  a very  different  one.  One  of  two  joint  owners 
redeemed  within  the  additional  time  granted,  and  the  dispute  was  ' 
whether  the  other  joint  owner  was  entitled  to  claim  the  benefit  ' 
of  it  as  he  could  have  done  if  redemption  had  been  made  within 
the  time  provided  by  the  Assessment  Act.  In  considering  this  ■ 
aspect  of  the  matter  it  was  held  that  the  effect  of  the  special  ■ 
Act  was  to  restore  the  original  right  of  the  land-owner  to  re-  , 
deem,  and  to  extend  the  time  for  redemption  for  twelve  months 
from  the  passing  of  the  Act.  The  Court  was  not  concerned 
with  any  question  as  to  the  rights  of  the  purchaser  and  of  the 
former  owners  in  the  period  between  the  expiry  of  the  right 
of  redemption  at  the  end  of  one  year  from  the  sale  and  the  ^ 
beginning  of  the  additional  time  for  redemption  granted  by  the 
special  Act,  as  we  are  here.  The  sole  question  was  whether 
redemption  in  the  latter  period,  when  made  by  one  joint  owner,  t 
operated  in  the  same  way  for  the  benefit  of  the  other  joint  ! 
owner,  as  in  the  case  of  similar  redemption  during  the  period 
of  one  year  from  sale  allowed  by  the  Assessment  Act.  What  ! 
is  important  in  the  present  case  is  the  legal  position  of  the  ! 
\ appellant  in  the  period  after  it  had  received  a deed  of  the  land 
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and  before  the  Act  of  1937  was  passed.  Were  the  acts  of  appel- 
lant in  demolishing  the  remains  of  the  buildings  in  that  period 
acts  of  trespass  and  waste,  or  were  they  acts  lawfully  done  by 
an  owner  upon  its  own  land?  I do  not  think  that  the  Act  of  ' 
1937,  in  granting  a new  or  additional  time  in  which  to  redeem, 
operated  to  affect  anything  done  by  appellant  upon  the  land 
before  the  Act  was  passed.  I see  no  ground  for  refusing  to  give 
full  effect  to  sec.  181  of  the  Assessment  Act  in  this  case,  and 
the  result  is  that  the  appellant’s  ownership  from  the  expiry  of 
one  year  from  the  date  of  the  sale  until  the  Act  of  1937  came 
into  force  was  free  of  any  claim  of  respondent  as  the  former 
owner.  He  acquired  a right  to  redeem  in  another  period,  but 
I think  that  right  applied  only  to  the  land  as  it  was  when  that 
right  was  granted. 

Even  if  full  effect  could  be  given  to  respondent’s  contention 
and  appellant’s  title  or  claim  to  the  land  was  never  free  from 
the  right  to  redeem,  I do  not  think  the  judgment  for  $1,000  dam- 
ages is  supported  by  any  evidence.  The  property  was  an  ancient 
one  and  had  been  known  as  the  “Old  Malt  House.’’  More  recently 
it  had  been  used  as  a shoddy  mill  and  the  buildings  had  been 
considerably  extended  for  that  purpose.  The  buildings  were  old 
when  respondent  bought  the  property  in  1931  for  $4,000.  He 
spent  some  money  in  repairs  but  the  amount  expended  is  very 
uncertain.  A few  months  after  his  purchase  the  buildings  were 
destroyed  by  fire.  Respondent  claimed  $9,000  from  the  com- 
panies who  had  insured  him,  as  for  a total  loss,  and  settlement 
was  made  at  $6,500.  Respondent  then  sold  to  various  pur- 
chasers several  hundred  dollars  worth  of  materials  of  one  kind 
and  another  from  the  buildings.  He  found  that  the  basement 
of  part  of  the  building  could  still  be  used  as  a stable,  and  he 
kept  there  some  horses  that  he  used  to  work  a farm  he  had 
nearby.  No  part  of  the  premises  was  re-built,  and  there  is  no 
evidence  as  to  the  money  value  to  respondent  of  the  part  he 
used  as  a stable.  Witnesses  were  called  by  respondent  who  gave 
evidence  of  the  cost  of  re-constructing  the  premises  so  that 
the  basement  could  again  be  used  for  the  same  purposes  as 
before,  and  these  witnesses  gave  estimates  ranging  from  $3,630 
to  $6,262  for  the  re-construction  cost,  as  stated  in  the  judgment 
of  the  learned  trial  Judge.  These  estimates,  however,  were 
made  without  any  allowance  for  the  depreciated  state  of  the 
old  basement,  and  without  considering  whether  a stable  equally 
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suitable  for  respondent’s  purposes  could  not  be  erected  for  much 
less.  The  learned  trial  Judge  properly  rejected  these  estimates.  ' 
The  re-construction  contemplated  by  them  consisted  in  restoring  | 
the  walls,  floor  and  timbers  of  a basement  intended  to  support 
a factory  building,  with  its  machinery,  and  had  no  relation  to  ' 
the  cost  of  a stable.  There  is  no  other  evidence  upon  which  | 
to  assess  an  amount  for  respondent’s  damage,  if  he  were  en-  I 
titled  to  any,  and  appellant’s  witnesses  say  there  was  no  damage  ’ 
done  as  there  was  nothing  but  the  ruins  of  the  buildings  there. 

It  is  impossible,  therefore,  to  support  the  award  of  $1,000.  In  | 
the  view  that  I have  taken,  however,  of  the  appellant’s  owner- 
ship of  the  property  at  the  time  the  alleged  damage  was  done,  i 
I think  the  respondent  did  not  acquire,  by  redeeming  the  lands 
under  the  Act  of  1937,  any  right  to  damages  for  anything  done  , 
upon  them  before  that  Act  was  passed.  It  was  optional  with 
him  whether  or  not  he  should  redeem  the  lands,  and  he  could 
only  redeem  them  as  they  were. 

The  appeal  must  be  allowed  with  costs,  and  the  action  dis- 
missed with  costs.  The  appellant  will  be  entitled  to  payment  i 
out  of  the  money  paid  into  Court  under  its  plea  of  tender  before 
action.  j 

Appeal  allowed  with  costs.  | 


[GODFREY  J.]  i 

I 

Shaw  et  aL  v»  McNay  et  aL  I 

Motor  vehicles — Liability  of  operator  of  motor  vehicle  to  passenger — ■ i 

Arrangement  made  between  passenger  and  operator  that  cost  of  j 

gasoline  on  a particular  trip  be  shared  between  them — Whether  \ 

under  such  circumstances  the  vehicle  was  “operated  in  the  business  j 

of  carrying  passengers  for  compensation^^  within  the  meaning  of  j 

sec.  47(2)  of  The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288.  | 

By  sec.  47(2)  of  The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  it  is  i 

provided  that  “Notwithstanding  the  provisions  of  subsection  1,  the  j 
owner  or  driver  of  a motor  vehicle  other  than  a vehicle  operated 
in  the  business  of  carrying  passengers  for  compensation,  shall  not  be 
liable  for  any  loss  or  damage  resulting  from  bodily  injury  to,  or  j 

the  death  of  any  person  being  carried  in,  or  upon,  or  entering,  or  j 

getting  on  to,  or  alighting  from  such  motor  vehicle”.  | 

Held,  that  “a  vehicle  operated  in  the  business  of  carrying  passengers 
for  compensation”  does  not  include  a vehicle  in  which  the  owner,  on 
an  isolated  occasion,  carries  a passenger  who  pays  a portion  of  the 
expense  of  the  operation  of  the  vehicle. 

An  action  brought  to  recover  damages  for  personal  injuries  ! 

sustained  by  the  plaintiffs  and  alleged  to  have  been  caused  by  1 

the  negligence  of  the  defendants. 
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May  15th  and  16th,  1939.  The  action  was  tried  by  Godfrey 
J.,  without  a jury,  at  Toronto. 

Miss  Vera  Parsons,  for  the  plaintiffs. 

J.  F.  McGarry,  for  the  defendant  McNay. 

E.  W.  Rush,  K.C.,  for  the  defendant  Mino. 

June  12th,  1939.  Godfrey  J.: — This  is  an  action  brought 
by  the  plaintiffs  R.  B.  Shaw  and  his  wife  Ethel  Alice  Shaw,  for 
damages  resulting  from  a collision  between  the  motor  car  driven 
by  the  defendant  McNay  and  one  driven  by  the  defendant  Mino. 
The  accident  took  place  on  the  1st  July,  1938,  on  No.  11  Highway, 
about  six  miles  north  of  Bradford.  At  the  time  of  the  accident 
the  plaintiffs  were  passengers  in  the  car  of  the  defendant  McNay 
which  was  travelling  north.  The  car  of  the  defendant  Mino 
was  travelling  south. 

At  the  conclusion  of  the  evidence,  I found  the  accident  was 
caused  entirely  by  the  negligence  of  the  defendant  McNay.  The 
action  was  therefore  dismissed  against  the  defendant  Mino. 

The  facts,  as  I find  them,  regarding  the  conditions  under 
which  the  plaintiffs  were  travelling  in  the  car  of  the  defendant 
McNay  are  as  follows: 

Mr.  and  Mrs.  Shaw,  the  plaintiffs,  had  arranged  to  go  to 
Muskoka  on  the  1st  of  July.  For  some  reason  the  car  they  were 
to  use  for  the  trip  was  not  available.  Mr.  Shaw  then  conceived 
the  idea  of  looking  up  advertisements  in  the  Daily  Star  regard- 
ing cottages  to  rent  so  that  he  might  find  somebody  who  was 
going  to  Muskoka  for  the  holiday.  He  selected  an  advertise- 
ment which  had  been  inserted  in  the  paper  by  Mrs.  McNay, 
the  mother  of  the  defendant  Douglas  McNay.  He  telephoned 
Mrs.  McNay,  and  they  had  some  conversation  regarding  the 
rental  of  the  cottage.  She  said  she  would  not  rent  it  for  less 
than  one  month  (the  month  of  August),  and  he  stated,  as  he 
only  wanted  the  place  for  two  weeks,  he  was  not  interested. 
He  then  inquired  whether  they  were  going  to  drive  to  Muskoka 
in  the  near  future,  and  she  said  they  were  going  the  next  day 
and  that  her  son  was  driving  her.  He  stated  in  his  evidence  that 
they  were  willing  to  go  as  paying  passengers.  Mrs.  McNay’s 
version  of  that  part  of  the  conversation  is  that  he  said  they  were 
willing  to  pay  for  half  the  gasoline. 

I have  decided  to  accept  Mrs.  McNay’s  version  of  the  story. 
I am  of  the  opinion  that  Mr.  Shaw  is  shading  his  evidence  as  he 
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thought  it  might  strengthen  his  case.  Mrs.  McNay  is  corrobor- 
ated  by  Mrs.  Shaw.  In  subsequent  police  court  proceedings  she  | 
swore  that  it  was  an  expense  sharing  arrangement.  j 

When  the  defendant  McNay  returned  home,  his  mother  told  | 
him  of  her  promise  to  take  these  people  along  the  next  day.  | 
He  was  not  very  well  pleased  with  the  arrangement,  but  after  a | 
good  deal  of  grumbling  he  agreed  that  they  should  go  along.  The  | 
next  morning  he  telephoned  them  and  made  arrangements  where  | 
he  would  pick  them  up.  McNay  is  employed  as  a civil  servant  i 
and  his  car  is  for  his  own  private  use.  1 

I reserved  the  question  as  to  whether,  on  these  facts,  the  | 
plaintiffs  came  within  the  exception  set  forth  in  subsec.  2 of  sec. 

47  of  The  Highway  Traffic  Act.  Subsection  2 is  as  follows: 

“(2)  Notwithstanding  the  provisions  of  subsection  1,  the  ! 
owner  or  driver  of  a motor  vehicle,  other  than  a vehicle  operated  | 
in  the  business  of  carrying  passengers  for  compensation,  shall 
not  be  liable  for  any  loss  or  damage  resulting  from  bodily  injury  | 
to,  or  the  death  of  any  person  being  carried  in,  or  upon,  or  enter- 
ing, or  getting  on  to,  or  alighting  from  such  motor  vehicle.”  ; 

The  question  to  be  determined  is,  was  the  defendant  McNay  1 
at  the  time  of  the  accident  operating  a vehicle  in  the  business 
of  carrying  passengers  for  compensation?  What  did  the  legis- 
lature mean  when  it  used  the  words  “other  than  a vehicle  oper- 
ated in  the  business  of  carrying  passengers  for  compensation”? 

Mr.  Justice  Holmes  in  the  United  States  Supreme  Court  in  Towne  | 
V.  Eisner  (1918),  245  U.S.  418,  at  p.  425,  says:  1 

“A  word  is  not  a crystal,  transparent  and  unchanged,  it  is  the  | 
skin  of  a living  thought  and  may  vary  greatly  in  colour  and  con-  j 
tent  according  to  the  circumstances  and  the  time  in  which  it  is  | 
used.”  I 

What  is  the  natural  meaning  of  the  words  “compensation”  j 
and  “business”?  Funk  & Wagnalls  defines  “compensate”,  “To  | 
make  suitable  return  to  or  for,  as  for  service,  loss,  etc. — To  give  | 
an  equivalent  or  recompense  to  or  for;  requite,  remunerate  as 
to  compensate  one  for  his  services.” 

The  word  “compensation”  is  used  in  other  sections  of  the 
Act,  and  its  meaning  in  those  sections  throws  some  light  as 
to  its  meaning  in  this  section.  Subsec.  (a),  sec.  1,  says: 

“ ‘Chauffeur’  shall  mean  ‘any  person  who  operates  a motor 
vehicle  and  receives  compensation  therefor.” 
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And  subsec.  (d)  also  says: 

“ ‘Garage’  shall  mean  every  place  or  premises  where  motor 
vehicles  are  received  for  housing,  storage  or  repairs  for  com- 
pensation.” 

Subsection  (m) : 

“ ‘Public  vehicle’  shall  mean  any  motor  vehicle  operated  on 
a highway  by,  for  or  on  behalf  of  any  person  who  receives  com- 
pensation, either  directly  or  indirectly,  for  the  transportation  of 
passengers,  or  passengers  and  express  freight  which  might  be 
carried  in  a passenger  vehicle.” 

It  would  seem,  therefore,  that  “compensation”  means  pay- 
ment by  way  of  profit  or  gain. 

“Business”  has  been  judicially  defined  in  The  Rideau  Club 
V.  The  Corporation  of  the  City  of  Ottawa  (1907),  15  O.L.R.  118. 
At  p.  122,  Mr.  Justice  Osier  says: 

“ ‘Business’  is  a word  of  large  and  indefinite  import  but  (as 
used  in  the  section)  its  evident  and  reasonable  meaning  is  (to 
adopt  the  language  of  the  Master  of  the  Rolls  in  Smith  v.  Ander- 
son, 15  Ch.  D.  247,  at  p.  258)  something  which  is  followed  and 
which  requires  time  and  attention  and  labour  for  profit.” 

In  Re  Wallis  (1885),  14  Q.B.D.  950,  it  was  held  that: 

“A  person  who  occupies  a residential  property  and  engages 
in  farming  and  market  gardening  for  his  pleasure  and  carries 
on  the  same  at  a profit,  is  not  carrying  on  a ‘trade  or  business’ 
within  the  meaning  of  s.  44  of  the  Bankruptcy  Act,  1883.  But 
if  the  primary  intention  is  abandoned,  and  the  business  is 
carried  on  with  a view  to  profit  as  a means  of  livelihood,  he  will 
come  within  the  mischief  of  the  section.” 

Stephenson  v.  Primrose  (1839),  8 Porter  (Alabama  Re- 
ports) 155,  at  p.  167: 

“The  term  ‘business’  in  common  parlance  means  that  em- 
ployment that  occupies  the  time,  attention  and  labour.  The  law 
uses  that  term  to  indicate  a regular  and  legal  employment;  not 
one  that  is  occasional,  irregular  or  illegal.” 

It  seems  clear  that,  when  the  words  were  used  together,  the 
legislature  intended  to  impose  liability  only  on  persons  who  were 
operating  motor  vehicles  for  the  carrying  of  passengers  in  a 
commercial  way  for  gain  and  profit.  This  would  include  taxi- 
drivers  and  those  who  operate  motor  buses  on  which  passengers 
pay  fares.  There  may  be  other  operators  of  motor  vehicles 
who  come  within  the  exception,  but  I do  not  think  the  legis- 
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lature  intended  to  impose  liability  on  the  owner  of  a motor  car  : 
who  on  an  isolated  occasion  carries  a passenger  who,  as  in  this  1 
case,  merely  paid  part  of  the  expense  of  its  operation.  . 

The  plaintiffs  had  agreed  to  pay  the  cost  of  half  the  gaso-  | 
line  used  on  the  trip.  That  certainly  could  not  be  held  to  be  i 
compensation  for  the  services  rendered  by  the  defendant.  As,  i 
therefore,  there  is  no  evidence  upon  which  it  can  be  held  that  } 
he  was  operating  his  motor  car  in  the  business  of  carrying  pas-  | 
sengers  for  compensation,  the  action  must  be  dismissed  with  ; 
costs.  i 

Action  dismissed  with  costs.  ! 


[COURT  OF  APPEAL.]  I 

Wells  V4  Mitchell  et  aL 

Real  'property  — Deeds  — Interpretation  — Surrounding  circumstances  — ; 

Meaning  of  a grant  of  ‘'a  right-of-'way  along  the  beach  in  front  of 

the  lots  as  laid  down  on  the  said  registry  plan”. 

By  a conveyance  dated  October  29th,  1889,  the  grantor  conveyed  to  the 
grantee  certain  lots  fronting  upon  a beach  on  Lake  Erie,  and  the  I 
conveyance,  after  describing  the  lots,  read  as  follows;  “Together  j 
with  a right-of-way  along  the  beach  in  front  of  the  lots  as  laid  down  j 
on  the  said  Registry  plan.”  I 

Held,  having  regard  to  the  surrounding  circumstances,  the  obvious  con-  , 
struction  of  the  deed  of  grant,  when  read  in  connection  with  the  plan  ! 
to  which  it  refers,  is  that  it  was  a grant  of  the  right  to  use  the  strip  | 
of  land  called  “Lake  Beach”  on  the  plan  for  all  the  purposes  for 
which  a sand  beach  is  ordinarily  used  by  a summer  colony  and  the  1 
deed  should  not  be  construed  as  granting  merely  a right  of  passage.  | 

An  action  for  an  injunction  restraining  the  defendants  from  | 
erecting  a building  on  certain  beach  property  on  Lake  Erie.  | 

The  action  was  tried  by  Makins  J.,  without  a jury,  at  St.  I 
Thomas.  | 

A.  M.  LeBel,  K.C.,  and  W.  D.  Smith,  for  the  plaintiff. 

H.  C.  Cameron,  K.C.,  and  E.  D.  Smith,  for  the  defendant 
Brown. 

E.  C.  Sanders,  K.C.,  and  F.  S.  Sanders,  for  the  defendant  ! 
Mitchell. 

February  17th,  1939.  Makins  J.: — The  plaintiff  is  the  j 
owner  of  parts  of  lots  numbers  12  and  13  according  to  regis- 
tered plan  160,  which  plan  is  a subdivision  of  part  of  Block  A | 
in  the  village  of  Port  Stanley  in  the  County  of  Elgin  which  | 
originally  formed  part  of  lot  number  14  south  of  the  Lake  Shore 
Road  in  the  township  of  Southwold  in  the  said  county. 
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In  1889,  John  Mitchell,  then  owner  of  said  lot  14,  filed  a 
plan  known  as  plan  160  of  the  property  on  the  north  shore  of 
Lake  Erie  to  the  west  of  the  Village  of  Port  Stanley.  This  plan 
showed  a row  of  lots  along  the  shore,  from  lot  number  1 on 
the  east  to  lot  number  32  on  the  west,  and  covered  some  1,680 
feet  from  east  to  west.  The  shore  is  high  above  the  beach.  On 
the  east  end  there  is  an  abrupt  slope  down  to  the  beach  of 
eighty  or  ninety  feet,  but  the  height  is  not  so  great  as  the  plan 
continues  westerly.  The  beach  at  that  time  was  of  an  average 
of  about  55  feet  in  width.  Two  or  three  years  later,  the  said 
John  Mitchell  also  filed  plan  212  and  plan  173,  both  of  which 
are  to  the  north  of  plan  160,  and  there  is  a right-of-way  which 
is  granted  to  the  lot  owners,  running  along  the  back  or  northerly 
end  of  the  lots  of  plan  160  out  to  the  east  to  what  is  known  as 
the  River  Road  which  is  adjacent  to  the  easterly  side  of  these 
plans. 

The  plaintiff  receives  his  title  to  parts  of  lots  12  and  13 
on  plan  160  from  one  Mary  Elizabeth  Lawrason  by  deed  regis- 
tered the  19th  October,  1929.  Mrs.  Lawrason  received  her  title 
from  Mary  r anny  Hanson  who,  in  turn,  received  title  to  lots  12 
and  13  from  John  Mitchell  by  deed  registered  the  29th  October, 
1889.  The  deed  from  Mitchell  the  original  owner  who  filed  the 
plan  to  Mary  Fanny  Hanson  grants,  after  describing  lots  numbers 
12  and  13,  as  follows:  “Together  with  a right-of-way  along  the 

beach  in  front  of  the  lots  as  laid  down  on  the  said  registry  plan” 
(which  refers  to  plan  160) . The  deeds  from  Hanson  to  Lawrason 
and  from  Lawrason  to  Wells  merely  grant  a right-of-way  in 
front  of  the  land  conveyed;  but  the  present  owner.  Wells,  is 
entitled  to  the  benefit  of  the  original  grant,  and  it  is  his  right- 
of-way  as  described  in  the  original  grant  from  Mitchell  to  Hanson. 
There  does  not  seem  to  be  any  doubt  about  this. 

Mitchell  sold  all  of  the  lots  in  lot  160,  and  most,  if  not  all, 
those  in  the  other  two  plans. 

The  evidence  shows  that  there  is  a good  bathing  beach  in 
front  of  plan  160,  and  as  the  beach  at  that  time  was  only  about 
fifty  or  fifty-five  feet  wide,  there  was  quite  evidently  no  intention 
on  Mitchell’s  part  to  use  the  beach  for  any  purposes  other  than 
that  of  a bathing  beach.  For  the  purpose  of  getting  at  his  inten- 
tion, deeds  of  most  of  the  lots  in  plan  160  and  the  other  plans, 
were  admitted  in  evidence. 

24— [1939]  O.R. 
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The  deed  of  lots  1 to  8,  inclusive,  from  Mitchell  originally 
describes  the  right-of-way  as  being  “along  the  beach  in  front  of  1 
the  lots.’’  The  deed  of  lots  9 and  10  are  the  same  as  1 to  8.  The 
description  of  the  right-of-way  of  lot  11  is  the  same  as  that  of 
lots  12  and  13,  that  is,  the  grantee  gets  a right-of-way  along  the 
beach  in  front  of  the  lots  laid  down  on  the  said  registered  plan.  i 
Lot  15  has  the  same  description  as  lots  12  and  13.  Lot  16  has 
the  right-of-way  extending  to  the  water’s  edge  of  Lake  Erie. 
Lot  25,  which  is  getting  fairly  well  to  the  west,  has  the  right- 
of-way  along  the  beach  to  the  River  Road  which  is  at  the  east  , 
end.  Lots  23  and  24  have  the  right-of-way  described  the  same 
as  lots  12  and  13  except  that  it  says  “in  front  of  all  the  lots  in 
plan  160.’’  This  right-of-way  at  that  time  was  not,  and  has 
never  since  been  defined,  other  than  by  the  description  above  , 
referred  to.  There  is  no  place  to  go  to  the  west,  and  to  the 
east  the  Village  of  Port  Stanley  is  located;  it  is  no  use  as  a right- 
of-way  to  drive,  as  a means  of  access,  to  the  homes  now  built 
on  these  different  lots,  as  the  cliff  practically  prohibits  access 
for  vehicles  carrying  anything  heavy  up  to  the  houses.  In 
some  cases  there  are  stairways  running  up  from  the  beach;  but, 
inasmuch  as  there  is  a right-of-way  along  the  back  of  the  lots, 
there  was  no  need  of  this  right-of-way  along  the  beach  for  ' 
that  purpose.  ! 

The  said  John  Mitchell,  some  years  after  the  different  grants,  ' 
built  a fence  from  the  foot  of  the  bluff  to  the  water’s  edge  at  ' 
the  east  end  of  the  plan  along  the  westerly  limit  of  the  River  , 
Road,  and  stated  to  the  witness.  Dr.  Mitchell  Thomas,  that  “the  ; 
beach  was  to  be  kept  inviolate  for  the  use  of  the  children  as  a ! 
playground’’,  and  that  was  his  intention,  and  was  said,  about  ' 
the  time  the  fence  referred  to  was  built.  A short  time  later 
he  said  to  the  witness.  Dr.  William  Slater,  that  “the  beach  was 
for  the  use  of  the  cottagers.” 

The  plaintiff  used  to  visit  the  Lawrasons,  then  owners  of 
lots  numbers  12  and  13,  for  twelve  years  before  1929  when  he 
obtained  his  deed.  The  beach  was  used  then  extensively  as  a 
bathing  beach.  The  plaintiff  says  that,  while  numbers  of  the 
public  used  to  come  there  for  bathing  and  were  not  interfered  | 
with,  the  owners  of  the  different  lots  on  these  three  plans  had  j 
free  use  of  the  beach  for  bathing  purposes  without  interference  | 
or  hindrance.  The  residents  of  lots  in  the  other  two  plans  to  | 
the  north  of  plan  160  had  access  to  the  water  by  streets  running 
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southerly  through  plan  160.  These  streets  ended  always  at  the 
foot  of  the  bluff  and  were  not  continued  across  the  beach. 

The  water  has  of  recent  years  receded  to  the  extent  that 
now  the  beach  is  about  150  feet  wide,  and  perhaps  wider  at  the 
easterly  end.  I take  it  as  a matter  of  law  that  this  is  an 
accretion  to  the  beach,  and  while  John  Mitchell  owned  the  fee 
in’ the  beach,  the  plaintiff’s  and  the  other  owners’  rights-of-way 
would  be  extended  accordingly,  if  these  rights-of-way  meant 
anything  other  than  the  right  to  go  directly  from  one  point  to 
another  only. 

I am  satisfied  from  all  the  evidence  that  John  Mitchell’s  inten- 
tion was  to  establish  a summer  colony  and  to  preserve  the  beach, 
as  a bathing  beach,  for  the  use  of  the  inhabitants  of  the  houses 
on  the  lots  in  these  three  plans. 

John  Mitchell  died  in  July,  1926,  and  his  son,  the  present 
defendant  Walter  Mitchell,  took  out  letters  of  administration  to 
his  estate,  and  he  subsequently  conveyed  to  himself  personally 
the  said  beach,  or  at  least  such  parts  of  it  as  had  not  been  con- 
veyed, subject  to  such  rights-of-way. 

In  1936  the  defendant  Brown  purchased  from  Walter  Mitchell 
and  obtained  a conveyance  of  the  beach  in  front  of  lots  numbers 
3 to  13,  inclusive,  on  plan  No.  160,  to  the  water’s  edge,  subject 
to  the  said  rights-of-way,  and  Brown  thereafter  erected  a small 
cabin  on  the  said  beach  in  front  of  the  plaintiff’s  cottage,  that 
is,  between  the  plaintiff’s  cottage  and  the  water’s  edge,  and 
the  plaintiff  now  brings  this  action  for  a declaration  that  the 
plaintiff  is  entitled  to  the  use  of  the  beach  including  any  accre- 
tion thereto  in  front  of  plan  160  unencumbered  by  any  building 
or  other  structure  excepting  only  such  building  or  structure  as 
may  have  been  erected  there  previously,  and  for  an  injunction  and 
a mandatory  order  to  compel  removal  of  the  cabin.  There  was 
an  old  boathouse  built  some  years  ago  near  the  front  of  plain- 
tiff’s land,  and  this  has  not  been  objected  to.  Further  to  the 
west,  and  opposite  the  westerly  half  of  the  plan,  some  cabins 
have  been  built,  and  apparently  the  owners  of  the  lots  in  that 
locality  made  no  objection;  and  the  question  now  arises  as  to 
what  is  the  nature  of  the  plaintiff’s  right-of-way;  what  rights 
does  he  obtain  by  the  conveyance  as  originally  granted  from 
John  Mitchell  to  Hanson? 

C.E.D.  (Ont.),  vol.  4,  p.  Ill,  says  as  follows: 
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“Where  it  was  held  that  the  plaintiff  was  entitled,  under  an 
agreement,  to  a right-of-way  wholly  over  the  defendant’s  land 
and  the  agreement  was  not  explicit  as  to  the  direction  of  such 
right-of-way,  but  was  ambiguous,  it  was  held  that  it  must  be  con- 
strued in  a manner  favourable  to  the  plaintiff  and  against  the 
grantor’’;  and  cites  Rogers  v.  Duncan  (1890),  18  S.C.R.  710. 

A right-of-way  to  the  water’s  edge  means  wherever  that 
edge  is  from  time  to  time:  Plumb  v.  McGannon  (1871),  32  U.C. 
Q.B.  8. 

It  is  important  to  look  at  the  grant  itself  in  considering  what 
was  in  the  contemplation  of  the  grantor:  Lewis  v.  Wakeling 
(1923),  54  O.L.R.  647;  Pettey  v.  Parsons,  [1914]  2 Ch.  653. 

These  cases  consider  what  was  contemplated  by  the  grant, 
and  I refer  also  to  the  case  of  Smith  et  al.  v.  Morris,  [1935]  O.R. 
260,  where  a judgment  of  Hasten  J.A.  discusses  the  judgment 
of  Jessel  M.R.  in  Cannon  v.  Villars  (1878),  8 Ch.  D.  415,  and 
which  says,  at  p.  264: 

“It  is  the  duty  of  the  Court  to  ascertain  and  give  effect  to 
the  intention  of  the  parties,  and  for  that  purpose  it  m^ay  con- 
sider the  situation  of  the  property  and  of  the  parties,  and  the 
surrounding  circumstances.’’ 

Mr.  Justice  Hasten  goes  on  to  say  that  “while  the  burden 
imposed  on  the  servient  tenement  is  not  to  be  increased  by  the 
action  of  the  owner  of  the  dominant  tenement,  regard  must  be 
had  to  the  fact  that  the  predominant  idea  is  that  the  dominant 
tenement  shall  really  enjoy  the  easement  granted  not  as  a mere 
theoretical  right  on  paper,  but  by  a real  physical  enjoyment 
of  the  right  conferred.’’  I am  quite  sure  that,  in  selling  the  lots 
on  these  different  plans,  the  bathing  beach  and  bathing  privi- 
leges were  held  out  to  probable  purchasers  as  inducements  and 
were  inducements  to  buy  these  lots,  and  that  the  purchasers  in 
buying  lots  felt  that  they  were  also  buying  and  obtaining  bath- 
ing privileges  along  the  beach. 

The  defendant  Brown  was  told  before  he  purchased  that  he 
had  no  right  to  fence  in  or  to  build  upon  any  section  of  the 
beach  he  might  purchase.  He  says  that  he  looked,  with  his 
solicitor,  in  the  Registry  office  and  saw  the  conveyance,  so  that 
he  had  full  knowledge  of  the  situation.  He  says  that,  in  looking 
at  the  property,  he  found  a waggon  track  or  vehicle  track  along 
the  foot  of  the  bluff  from  east  to  west  in  some  places  on  the 
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beach,  and  that  he  concluded  that  that  was  the  right-of-way 
referred  to  in  the  conveyance.  In  this  he  was  quite  mistaken, 
because,  according  to  the  evidence  of  Walter  Mitchell,  that  wag- 
gon track  was  not  there  for  twenty  years  after  the  original 
conveyance,  and  Walter  Mitchell  gives  evidence  that,  in  his 
opinion,  the  right-of-way  was  intended  to  be  out  along  the 
water’s  edge  where  the  water  washes  the  sand  hard,  and  where 
the  walking  is  good;  so  that  the  two  defendants  differ  as  to 
where  they  contend  the  right-of-way  should  be. 

I am  of  opinion  that  the  right-of-way  extended  from  the 
east  limit  to  the  west  limit  on  plan  160  and  all  over  the  bathing 
beach,  and  that  it  was  not  only  a right-of-way  to  travel  from 
one  end  of  the  beach  to  the  other,  but  a right-of-way  to  use  the 
beach  as  a bathing  beach  and  for  such  purposes  as  a bathing 
beach  is  generally  used  in  the  summer  time. 

I am  further  of  the  opinion  that  the  proposal  of  the  defendants 
to  build  upon  and  to  fence  in  as  a “restricted  area”  this  bathing 
beach,  even  if  a passage  were  allowed  as  a normal  right-of-way 
outside  of  the  fenced  area,  is  an  infringement  upon  the  plain- 
tiff’s rights,  even  if  the  right-of-way  is  that  and  nothing  more, 
but,  much  more,  is  it  an  infringement  if  the  grant  is  given  the 
interpretation  which  I think  it  should  receive,  and  that  is  that 
it  is  not  merely  a right-of-way  to  go  from  one  point  to  another, 
but  to  use  the  beach  in  the  usual  way  that  bathers  use  a beach 
at  a summer  colony. 

The  plaintiff  must  succeed  and  is  entitled  to  an  injunction, 
restraining  the  defendants  or  either  of  them,  their  servants  or 
workmen,  from  erecting  any  building  or  other  structure  on  any 
part  of  the  beach  in  front  of  plan  160,  and  to  a mandatory  order 
compelling  the  defendant  Brown  to  remove  the  cabin  in  question, 
and  a declaration  that  the  plaintiff  is  entitled  to  use  the  beach, 
including  all  accretion  thereto,  in  front  of  plan  160  unencumbered 
by  any  building  or  other  structure  except  only  such  building  or 
structure  as  was  there  before  Brown’s  purchase,  and  to  his 
costs  of  the  action. 

The  defendant  Brown  claims  over  against  the  defendant 
Mitchell,  in  case  the  plaintiff  should  succeed.  I cannot  attribute 
any  fraud  or  deceit  on  the  part  of  Mitchell.  He  sold  to  Brown 
what  he  had  to  sell.  Brown  was  in  as  good  a position  as  Mit- 
chell was  to  ascertain  what  the  latter  had  to  sell.  Both  men 
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were  evidently  imbued  with  the  idea  that,  inasmuch  as  there  was 
a wide  accretion  to  the  beach,  that  could  be  sold,  and  built  upon, 
and  fenced  in,  as  Brown  threatened  to  do.  He  is  not  entitled 
to  relief  over,  unless  there  is  deceit  or  fraud  practised  upon  him. 
I cannot  find  that  this  has  been  done,  and,  therefore,  he  is  not 
entitled  to  relief  over:  Soper  v.  Arnold  (1887),  37  Ch.  D.  96. 
Hence  the  third  party  proceedings  will  have  to  be  dismissed 
with  costs. 

The  defendants  appealed  to  the  Court  of  Appeal  from  the 
judgment  of  Makins  J. 

May  2nd,  1939.  The  appeal  was  heard  by  Robertson  C.J.O., 
Middleton  and  Henderson  JJ.A. 

R.  L.  Kellock,  K.C.,  for  the  defendant  Mitchell,  appellant. 

H.  C.  Cameron,  K.C.,  for  the  defendant  Brown,  appellant. 

A.  M.  LeBel,  K.C.,  for  the  plaintiff,  respondent. 

R.  L.  Kellock,  K.C.,  for  the  appellant  Walter  Mitchell  co- 
defendant and  third  party,  pointed  out  that  the  plaintiff  is  the 
owner  of  lots  12  and  13,  plan  160,  on  Lake  Erie  and  part  of  the 
beach  in  front  thereof  while  the  defendants  are  the  owners  of 
the  beach  lots  bordering  on  those  of  the  plaintiff.  This  plan  and 
two  others  were  registered  by  John  Mitchell  when  he  decided 
to  sub-divide  his  farm  to  form  a summer  resort. 

Counsel  contended  that  the  learned  trial  Judge  was  wrong 
in  holding  that  the  plaintiff  was  entitled  to  use  the  whole  beach 
in  front  of  plan  160  for  all  the  purposes  for  which  a bathing 
beach  is  generally  used  in  the  summertime.  The  grant  to  the 
plaintiffs  original  predecessor  in  title  from  John  Mitchell  merely 
conveyed  lots  12  and  13  together  with  a right-of-way  along  the 
beach  in  front  of  the  lots  as  laid  down  on  registered  plan  160. 
Counsel  submitted  that  the  true  interpretation  of  this  deed  gives 
the  plaintiff  at  most  a right  of  passage  for  pedestrians  and 
vehicles  over  the  beach  as  it  existed  at  the  date  of  this  deed. 
This  right  has  not  been  substantially  interfered  with  by  the 
erection  of  the  cottage  on  the  beach.  Reference  to  Cohen  v. 
Boone  (1921),  50  O.L.R.  368,  at  p.  372;  Pettey  v.  Parsons, 
[1914]  2 Ch.  653;  Bridgman  v.  Loblaw’s  (1929),  35  O.W.N.  353. 

Only  the  wording  of  the  grant  and  the  surrounding  circum- 
stances, including  physical  characteristics,  existing  at  the  date 
of  the  grant  are  to  be  looked  at  in  order  to  interpret  it.  Oral 
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evidence  as  to  conversations  between  John  Mitchell  and  original 
grantees  of  other  lots  is  not  admissible:  Smith  et  al.  v.  Morris^ 
[1935]  O.R.  260. 

Counsel  for  this  appellant  pointed  out  that  no  termini  of 
the  right-of-way  were  specified  in  the  grant  and  this  is  essential 
to  its  validity:  Wimbledon  v.  Dixon  (1875),  1 Ch.  D.  362,  at  p. 
369;  Metropolitan  v.  Great  Western  (1901),  84  L.T.  333,  at  pp. 
339-340. 

The  only  possible  termini  are  the  east  and  west  extremities 
of  the  beach  and  the  right  to  locate  termini  is  first  in  the 
grantor  of  the  right  who  in  this  case  is  the  predecessor  in  title 
of  this  appellant.  The  only  way  which  is  defined  at  all  was 
situated  along  the  cliff  which  prior  to  the  accretions  to  the 
beach  was  the  southerly  border  of  the  thirty-two  lots  on  plan 
160.  Counsel  further  argued  that  the  location  of  a right-of-way 
does  not  shift  with  accretions  to  the  beach  as  may  be  the  way 
with  a public  road:  Herriman  v.  Pulling  & Co.  (1906),  8 O.W.R. 
149,  at  p.  151. 

It  is  not  necessary  that  the  grantor  should  expressly  reserve 
any  right  which  he  may  exercise  consistently  with  the  fair 
enjoyment  by  the  grantee  of  the  right-of-way:  Clendenan  v. 
Blatchford  (1888),  15  O.R.  285. 

Counsel  also  argued  that  Brown’s  third  party  notice  against 
Mitchell  must  be  dismissed.  Brown  had  full  knowledge  of  the 
instruments  affecting  the  property  purchased  by  him  from  Walter 
Mitchell  at  the  time  of  the  purchase  and  afterwards;  in  the 
absence  of  fraud  a grantee  has  no  claim  against  his  grantor  as 
to  a matter  of  title:  Soper  v.  Arnold  (1887),  37  Ch.  D.  96,  at  pp. 
101-103. 

In  any  event  the  plaintiff’s  claim  against  this  defendant  is 
for  a declaration  and  injunction,  and,  therefore.  Brown  is  not 
entitled  to  avail  himself  of  third  party  procedure  to  recover 
on  an  entirely  different  cause  of  action:  McGlade  v.  Paslinitzky 
(1921),  50  O.L.R.  547. 

H.  C.  Cameron^  K.C.,  for  the  co-defendant  Brown,  appellant, 
submitted  that  the  plaintiff  was  only  entitled  to  a right  of 
passage  defined  by  user  from  the  east  to  the  west  end  of  the 
beach.  The  cottage  is  not  an  interference  with  this  right-of- 
way.  Any  other  construction  would  be  inconsistent  with  the 
wording  of  the  grant  and  the  proper  meaning  of  the  term  “right- 
of-way”. 
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Counsel  also  argued  that  his  client  was  prejudiced  at  the 
trial  by  the  admission  of  the  phrasing  of  conveyances  by  John  I 
Mitchell  to  original  grantees  of  other  lots  on  plan  160. 

With  regard  to  the  attempt  to  extend  the  meaning  of  the  ; 
term  “right-of-way”  on  the  beach  so  as  to  prevent  the  erection 
of  a cottage  the  defendant  Brown  is  entitled  to  the  protection  i 
usually  afforded  a purchaser  for  value  of  the  legal  title  without 
notice.  See  Anderson  v.  Ontario  Rock  Co.  (1924),  26  O.W.N. 
458.  In  the  alternative  the  defendant  is  entitled  to  relief  over 
against  his  co-defendant  Mitchell  on  the  grounds  that  if  the 
easement  claimed  by  the  plaintiff  is  upheld  it  constitutes  both  a 
latent  defect  of  title  as  well  as  an  error  of  description. 

Counsel  contended  that  the  beach  lying  south  of  the  lots 
on  plan  160  is  not  a road,  street  or  common  within  the  meaning 
of  sec.  12(2)  of  The  Surveys  Act,  R.S.O.  1937,  ch.  232  and  also 
that  there  had  never  been  dedication  of  the  beach  to  the  public, 
subject  to  a right-of-way  vested  in  certain  owners  of  lots  on  plan 
160  and  two  others.  The  Attorney-General  of  Ontario  is  a 
necessary  party  for  a dedication. 

Counsel  referred  to  the  following  authorities:  Attorney-  ■. 

General  for  Ontario  v.  Cadwell  Sand  and  Gravel  Co.  Ltd.  (1916),  i 
36  O.L.R.  585;  Hollingham  v.  Head  (1858),  4 C.B.  (N.S.)  388; 
Halsbury’s  Laws  of  England,  2nd  ed.,  vol.  11,  pp.  275,  279,  288, 
321;  Dyce  v.  Hay  (1852),  1 Macq.  305;  Simpson  v.  Attorney-  | 
General,  [1904]  A.C.  476,  at  p.  493;  Cohen  v.  Boone  (1921),  50  i 
O.L.R.  368,  at  p.  372;  Pettey  v.  Parsons,  [1914]  2 Ch.  653;  ' 

Stephens  v.  Gordon  (1893),  22  S.C.R.  61,  at  p.  99;  Anderson  v.  ! 
Ontario  Rock  Co.  (1924),  26  O.W.N.  458,  affirmed  27  O.W.N.  i 
241;  Gale  on  Easements,  11th  ed.,  p.  74.  ' 

A.  M.  LeBel,  K.C.,  for  the  plaintiff,  respondent,  supported  ; 
the  trial  judgment  as  being  amply  supported  by  the  evidence,  i 
The  trial  Judge  found  that  under  all  the  surrounding  circum-  ! 
stances  the  right-of-way  granted  by  John  Mitchell  to  the  plain- 
tiff’s predecessor  in  title  Mary  Eliza  Fanny  Hanson  was  not  only  i 
a right-of-way  from  one  end  of  the  beach  to  the  other,  but  also 
a right  over  the  whole  beach  for  all  purposes  such  as  a bathing  | 
beach  is  generally  used  in  the  summertime.  The  learned  trial  j 
Judge  was  right  in  rejecting  the  contentions  of  the  defendant 
that  the  way  was  defined  by  user  either  along  the  border  of  the  j 
lake  or  along  the  embankment. 
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Counsel  for  the  respondent  argued  that  the  interpretation 
of  an  easement  depended  on  the  intention  of  the  parties  at  the 
time  of  the  grant  and  that  such  intention  is  to  be  distilled  from 
the  surrounding  circumstances:  see  per  Hasten  J.A.  in  Smith 
et  al,  V.  Morris,  [1935]  O.R.  260,  at  p.  263.  The  surrounding 
circumstances  here  are  that  all  this  property  was  the  part 
fronting  on  Lake  Erie  of  a farm  which  was  broken  up  and  sold 
by  its  owner,  John  Mitchell,  as  a summer  resort  colony.  In 
1889,  that  is  prior  to  the  recent  accretions,  the  beach  was  too 
narrow  to  allow  the  erection  of  cottages.  The  colonists  only 
stayed  during  the  summertime.  The  beach  was  suitable  as  a 
bathing  beach. 

All  the  grants,  including  the  grant  to  Mary  Eliza  Fanny 
Hanson,  of  the  lots  on  plan  160  include  a grant  of  a right-of- 
way  over  the  beach.  In  one  of  them  the  right-of-way  is  to  the 
water’s  edge.  The  same  right-of-way  was  granted  to  many  of 
the  purchasers  of  lots  on  plans  173  and  212  and  streets  were 
created  to  give  the  owners  of  these  lands  access  to  the  beach. 
The  streets  stopped  at  the  foot  of  the  embankment. 

A fence  was  maintained  by  John  Mitchell  across  the  easterly 
end  of  the  beach  and  there  was  no  place  to  go  to  the  west  except 
along  a continuation  of  the  beach. 

It  would  be  contrary  to  the  express  words  of  the  grant  to 
hold  that  this  easement  is  not  more  than  a mere  right-of-way, 
for  there  are  no  termini  specified  in  the  original  grant.  Also 
there  are  incidental  uses  to  a right-of-way  which  may  be  implied 
from  the  locus  in  quo.  The  right  to  pass  to  and  fro  on  the 
beach  must  have  included  the  incidental  right  of  bathing,  play- 
ing games  and  embarking  on  boats.  The  right-of-way  might 
well  be  described  as  a promenade.  Access  to  the  water  must  be 
taken  for  granted. 

It  is  clear  that  John  Mitchell  intended  to  reserve  the  beach 
for  the  use  of  the  cottages,  for  no  original  purchaser  was  granted 
the  fee  simple  in  the  beach.  Also  the  inference  from  several  of 
the  conveyances  by  John  Mitchell  and  from  statements  made  by 
him  is  that  the  beach  was  for  the  enjoyment  of  all  purchasers 
from  him. 

It  is  submitted  that  even  if  there  is  a mere  right  of  passage, 
the  plan  to  fence  off  the  beach  and  the  erection  of  a cabin  are 
interferences  with  the  respondent’s  rights  under  the  circum- 
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stances  here.  See  Halsbury,  vol.  11,  p.  335,  and  Thorpe  v. 
Brumfitt  (1873) , 8 Ch.  App.  650.  1 

If  the  public  or  any  others  have  acquired  rights  these  cannot  | 
cut  down  the  rights  of  the  plaintiff.  It  is  submitted  that  the  i 
accretion  to  the  beach  is  subject  to  the  easement  just  as  much  ! 
as  the  original  beach:  Halsbury,  vol.  11,  p.  324.  i 

I 

The  accretion  is  still  beach  and  to  enjoy  the  benefit  of  the  ! 
easement  the  respondent  must  have  the  right  to  the  reasonable  ' 
use  of  the  beach  down  to  the  water’s  edge.  Reference  to  Mercer  ' 
V.  Denne,  [1904]  2 Ch.  534.  | 

Cur  adv.  vult.  i 


May  18th,  1939.  The  judgment  of  the  Court  was  delivered 
by  Henderson  J.A.: — An  appeal  from  the  judgment  of  Makins 
J.  dated  February  17th,  1939. 


The  learned  trial  Judge  has  given  a clear  and  concise  state- 
ment of  the  facts  and  of  his  findings  thereon,  and  it  is  unneces- 
sary in  my  view  to  repeat  them. 

The  problem  before  the  Court  is  to  construe  a conveyance  ' 
dated  October  29th,  1889,  from  the  late  John  Mitchell  to  Mary  , 
Fanny  Hanson  who,  in  turn,  conveyed  to  Mary  Elizabeth  Lawra-  | 
son  by  deed  of  October  19th,  1929,  and  who,  in  turn,  conveyed 
to  the  plaintiff. 


I take  the  following  extract  from  the  reasons  for  judgment  of 
the  learned  trial  Judge : 


“In  1889,  John  Mitchell,  then  owner  of  said  lot  14,  filed  a 
plan  known  as  plan  160  of  the  property  on  the  north  shore  of 
Lake  Erie  to  the  west  of  the  Village  of  Port  Stanley.  This  plan 
shewed  a row  of  lots  along  the  shore,  from  lot  number  1 on  the 
east  to  lot  number  32  on  the  west,  and  covered  some  1,680  feet 
from  east  to  west.  The  shore  is  high  above  the  beach.  On  the 
east  end  there  is  an  abrupt  slope  down  to  the  beach  of  eighty 
or  ninety  feet,  but  the  height  is  not  so  great  as  the  plan  con- 
tinues westerly.  The  beach  at  that  time  was  of  an  average  of 
about  55  feet  in  width.  Two  or  three  years  later,  the  said  John 
Mitchell  also  filed  plan  212  and  plan  173,  both  of  which  are 
to  the  north  of  plan  160,  and  there  is  a right-of-way  which 
is  granted  to  the  lot  owners,  running  along  the  back  or  northerly 
end  of  lots  of  plan  160  out  to  the  east  to  what  is  known  as  the 
River  Road  which  is  adjacent  to  the  easterly  side  of  these  plans.” 


i 

i 

i 


i 
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The  language  of  the  conveyance  in  question,  after  describing 
the  lots,  is  as  follows : 

“Together  with  a right-of-way  along  the  beach  in  front  of 
the  lots  as  laid  down  on  the  said  Registry  plan.” 

Upon  the  plan  the  lots  are  shown  coloured  pink,  and  the 
beach  in  front  of  them  is  shown  coloured  yellow,  and  runs  to  the 
water’s  edge. 

Adopting,  as  I do,  the  reasons  for  judgment,  and  the  findings 
of  fact  of  the  learned  trial  Judge,  the  conclusion  is,  in  my 
opinion,  irresistible  that  what  was  intended  by  the  parties  was 
to  grant  the  use  of  the  beach,  as  shown  on  the  plan,  for  the 
usual  purposes  for  which  a sand  beach  is  used  by  a summer 
colony.  Any  other  construction  is  so  entirely  repugnant  to  the 
surrounding  circumstances  as  to  be  out  of  the  question. 

It  appears  from  the  evidence  that  the  purchasers  of  the  lots 
have  a right-of-way  or  roadway  along  the  northerly  limits  of  the 
row  of  lots,  and  have  from  time  to  time  erected  cottages  front- 
ing on  the  beach  and  having  access  to  this  roadway  on  their 
northerly  boundary. 

It  appears  also  that  some  years  after  various  grants  had 
been  made  by  him,  the  late  John  Mitchell  built  a fence  from 
the  foot  of  the  bluff  to  the  water’s  edge  at  the  east  end  of  the 
plan  along  the  westerly  limit  of  what  is  shown  as  the  River 
Road,  and  made  statements  to  different  witnesses  indicating  that 
the  beach  was  to  be  kept  for  the  use  of  the  children  as  a play- 
ground and  of  the  cottagers  who  purchased  the  lots. 

Shortly  after  the  registration  of  the  original  plan  number  160, 
two  additional  plans  were  filed  by  the  late  Mr.  Mitchell  of  other 
portions  of  his  farm  lying  to  the  north  of  the  lots  shown  on  plan 
160,  and  these  lots  were  sold  from  time  to  time.  The  conveyances 
contain  easements  giving  the  grantees  access  to  the  beach. 

It  is  significant  that  lot  number  14  on  plan  number  160  was 
not  sold  but  was  dedicated  as  a highway  under  the  name  of  “Lake 
Road”  and  gives  access  to  the  beach  to  lots  laid  out  in  these  subse- 
quent plans. 

For  many  years  after  the  conveyance  in  question,  there  was 
no  defined  pathway  or  roadway  upon  the  parts  of  lots  designated 
as  Lake  Beach.  Recently,  it  is  said,  largely  owing  to  the  use  of 
motor-cars,  a winding  roadway  has  developed  on  the  easterly 
portion  of  the  beach,  which  is  partially  shown  by  a photograph 
which  is  found  at  page  47  of  the  Appeal  Book,  Exhibit  53. 
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The  term  “right-of-way”  in  its  strict  sense  means  a right  i 
to  pass  from  one  point  to  another  across  another  person’s  land  I: 
in  a course  defined,  either  in  the  grant,  or  by  implication,  accord- 
ing to  the  use  to  which  it  is  to  be  put,  and  is  strictly  a right  of 
passage  only.  In  my  opinion,  it  is  manifest  that  this  is  not  the 
meaning  to  be  given  to  the  term  in  the  grant  in  question,  and  i 
such  a construction  was  not  in  the  contemplation  of  the  parties  ^ 
at  all.  It  would  be  difficult  to  define  the  rights  of  the  plaintiff 
and  his  predecessors  in  title  as  owners  of  lots  12  and  13  upon 
such  a construction  and,  indeed,  it  would  appear  that  no  defini- 
tion could  be  found  for  them.  In  my  opinion  the  obvious  con- 
struction of  the  grant,  having  regard  to  the  surrounding  circum- 
stances, is  that  it  is  a grant  of  the  right  to  use  the  strip  of 
land  called  “Lake  Beach”  on  the  plan,  for  all  the  purposes  for 
which  a beach  is  ordinarily  used,  and  that  the  right  extends  to 
the  water’s  edge  and  from  the  easterly  to  the  westerly  limit 
of  the  plan. 

This  intention  plainly  appears  and  is  sufficiently  expressed 
in  the  grant,  when  read  in  connection  with  the  plan  to  which  it 
refers,  having  regard  to  the  nature  of  the  land  and  its  obvious 
uses.  See  Keewatin  Power  Co.  v.  Lake  of  the  Woods  Milling  \ 
Co.,  [1930]  A.C.  640. 

Mr.  Mitchell  and  his  son,  one  of  the  present  defendants  who,  | 
as  administrator  of  his  father’s  estate  conveyed  the  beach  to  , 
himself,  have  taken  the  benefits  of  the  registered  plan  in  the 
sale  of  lots  for  summer  cottages  which,  without  the  use  of  the  ; 
beach  and  lake,  would  not  have  been  built. 

See  also  the  authorities  cited  and  relied  on  by  the  learned 
trial  Judge. 

I think,  therefore,  the  appeal  must  be  dismissed  with  costs. 

Apyeal  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Bavin  v.  Bavin  et  al. 

Husband  and  wife — Divorce — Jurisdiction  of  Ontario  Courts — Husband 

not  domiciled  in  Ontario — Jurisdiction  as  to  alimony. 

The  Supreme  Court  of  Ontario  has  no  jurisdiction  to  entertain  an 
action  for  divorce  if  the  husband  is  domiciled  in  a foreign  country: 
Le  Mesurier  v.  Le  Mesurier,  [1895]  A.C.  517,  applied. 

A divorce  decree  granted  by  the  Courts  of  the  country  where  the 
husband  is  domiciled  will  not  be  recognized  as  valid  in  Ontario  if 
it  is  established  that  the  decree  of  the  foreign  Court  was  obtained 
as  a result  of  perjury  by  the  husband  in  the  foreign  Court. 

An  action  for  a divorce  and  alimony. 

The  action  was  tried  by  Roach  J.,  without  a jury,  at  Hamilton. 

C.  W.  R.  Bowlhy,  K.C.,  for  the  plaintiff. 

O.  M.  Walsh,  K.C.,  for  the  defendant. 

February  25th,  1939.  Roach  J.: — The  plaintiff,  a British 
subject,  was  married  to  the  male  defendant  in  the  City  of  Seattle, 
in  the  State  of  Washington,  U.S.A.,  on  November  25th,  1913. 
They  were  both  resident  in  Seattle  at  the  date  of  their  marriage. 
In  April,  1914,  they  moved  to  Canada  where  the  husband  engaged 
in  the  ranching  business  for  two  years.  For  a short  time  he 
was  a member  of  the  R.N.W.M.P.  and  then,  in  1916,  enlisted  with 
the  Canadian  Expeditionary  Forces,  went  overseas  in  January, 
1918,  returned  to  Canada  in  December,  1918,  and  was  discharged 
from  the  army  in  February,  1919.  In  March,  1919,  they  re- 
turned to  England,  which  was  the  husband’s  domicile  of  origin, 
and  they  resided  there  until  May,  1921.  They  then  moved  to 
New  Orleans  in  the  State  of  Louisiana  where  they  resided  until 
October,  1925,  when  they  moved  to  Los  Mochis,  in  the  State  of 
Sinaloa,  Mexico. 

Without  reviewing  the  husband’s  history,  prior  to  his  mar- 
riage, or  relating  details  of  conditions  which  caused  him  to  shift 
his  residence  from  time  to  time  thereafter,  it  is  my  opinion  that 
up  until  he  moved  to  Mexico  he  had  not  lost  his  domicile  of 
origin.  I find,  however,  on  the  evidence  that,  on  moving 
to  the  State  of  Sinaloa,  that  State  became  his  domicile  of  choice 
and  remained  as  such  until  he  left  there  in  November,  1932. 

While  domiciled  in  the  State  of  Sinaloa,  the  husband  obtained 
a final  decree  of  divorce  from  the  plaintiff  in  the  Court  of  first 
instance  of  the  Judicial  District  of  Nogales,  in  the  State  of 
Sonora,  Mexico,  under  date  October  27th,  1932. 
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On  December  30th,  1932,  the  defendants  went  through  a : 
marriage  ceremony  with  one  another  in  the  State  of  South  t 
Dakota,  U.S.A.,  and,  since  then,  they  have  been  and  are  now 
living  as  man  and  wife.  At  present  they  are  residing  in  the  : 
City  of  Hamilton. 

In  this  action  the  plaintiff’s  claim  is  for  a divorce  from  the  ' 
defendant  Bavin  and  for  alimony.  The  defendants  in  their  re-  ' 
spective  pleadings  plead  the  Mexican  divorce.  The  sole  question 
to  be  determined  in  this  action  is  whether  or  not  the  Mexican 
divorce  is  a good  defence. 

The  circumstances  leading  up  to  that  decree  and  the  practice 
in  the  proceedings  in  which  it  was  granted  are  important.  The 
plaintiff  is  very  temperamental,  and  shortly  after  her  marriage 
she  became  subject  to  “spells”  in  which  she  would  act  most 
peculiarly;  for  example,  on  occasions,  she  insisted  that  she  had 
what  she  described  as  a “dual  personality”;  on  occasions,  she 
feigned  efforts  to  commit  suicide  once  with  her  husband’s  army 
revolver  and  once  by  cutting — although  not  deeply  enough  to 
cause  any  serious  results — her  wrists  with  a razor.  The  evi- 
dence clearly  discloses  that  she  is  neurotic,  and  her  actions 
during  the  course  of  the  trial  demonstrate  her  temperamental 
disposition.  These  “spells”  were  spasmodic  and  seem  to  have 
occurred  with  greater  frequency  after  1928  than  before. 

The  plaintiff  had  a sister  living  in  Seattle,  and  the  plaintiff 
and  her  husband  also  had  an  adopted  daughter  living  there. 
After  a series  of  these  “spells”,  during  which  the  husband  was 
driven  to  distraction  and  his  position  imperilled  by  her  actions, 
he  took  the  plaintiff  to  her  sister’s  home  in  Seattle  in  1931.  He 
immediately  returned  to  Mexico,  but  the  plaintiff  also  came  back 
about  three  weeks  later  with  the  story  that  the  United  States 
immigration  authorities  would  not  permit  her  to  stay  in  the 
United  States.  Then  the  husband  brought  the  plaintiff  to  Van- 
couver and  arranged  with  the  daughter  to  live  with  her  there. 
He  again  returned  to  Mexico.  The  plaintiff  remained  in  Van- 
couver only  about  two  months,  and  she  and  her  daughter  went 
to  live  with  her  sister  in  Seattle  in  December,  1931.  She  did  not 
at  any  time  after  that  return  to  her  husband,  but  the  husband 
regularly  each  month  caused  his  bank  to  send  money  for  her 
maintenance  to  her  through  a bank  in  Seattle.  These  payments 
were  continued  until  November,  1932. 
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In  August,  1932,  the  defendant  commenced  divorce  proceed- 
ings which  terminated  in  the  decree  already  referred  to.  Notice 
of  these  proceedings  was  not  given  to  the  plaintiff  personally  and 
the  first  knowledge  she  had  of  these  proceedings  was  in  the 
early  part  of  December,  1932,  when  she  received  a letter  from 
him  in  an  envelope  posted  at  St.  Paul,  Minnesota,  on  December 
5th,  advising  her  that  he  had  obtained  a final  decree  of  divorce 
from  her  and  that  she  would  never  hear  from  him  again. 

The  husband  represented  to  the  Mexican  Court  that  he  did  not 
know  the  whereabouts  of  his  wife,  and  according  to  the  practice 
of  that  Court,  she  was  summoned  in  those  proceedings  by  pub- 
lication in  two  Mexican  newspapers.  Even  during  this  trial  he 
again  stated  that  he  did  not  know  where  the  plaintiff  was  living 
when  that  action  was  started  or  proceeding.  I cannot  accept 
that  statement.  Monthly,  or  perhaps  more  often,  he  was  sending 
money  to  her  through  his  bank  in  Mexico.  He  knew  where  to 
address  a letter  to  her  in  December,  1932.  The  plaintiff  had 
remained  in  Seattle  until  April,  1935,  when  she  removed  to 
Vancouver  where  she  now  resides. 

Having  learned  of  the  decree  of  divorce  in  the  manner  stated, 
the  plaintiff  began  searching  for  the  defendant  and  located  him 
in  Toronto  in  May,  1933,  but  lost  trace  of  him  again  until  she 
located  him  in  Hamilton  in  the  spring  or  summer  of  1934. 

On  July  18th,  1934,  the  plaintiff  started  proceedings  in  the 
Mexican  Court,  in  which  the  decree  had  been  granted,  to  have 
that  decree  set  aside.  The  application  was  struck  out  on  some 
technical  grounds,  the  exact  nature  of  which  was  not  disclosed 
at  the  trial.  Counsel  agreed,  however,  that  the  application  was 
not  disposed  of  on  its  merits. 

At  the  trial,  a Mexican  lawyer  gave  evidence  on  behalf  of  the 
defendants.  He  testified  that  under  Mexican  law  the  Court 
which  granted  the  decree  has  jurisdiction;  that  the  Courts  of 
the  State  of  Sinaloa  would  recognize  the  validity  of  this  decree; 
that  service  on  the  defendant  by  publication,  as  was  done  in  this 
case,  is  permitted  and  adequate  under  Mexican  law  where  the 
whereabouts  of  such  defendant  is  unknown;  that  the  whole  pro- 
ceedings could  be  set  aside  in  Mexico  upon  proof  that  the 
husband  knew  the  whereabouts  of  his  wife  when  those  proceed- 
ings were  instituted;  and  that  under  Mexican  law  the  plaintiff 
could  have  applied  to  the  Federal  Court  of  Mexico  to  annul  the 
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decree  at  any  time  within  one  hundred  and  eighty  days  from 
the  date  of  the  decree. 

In  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.C.  517,  it  was  held  ' 
that  according  to  the  principles  of  international  law  the  domicile  ' 
of  the  spouses  affords  the  true  test  of  jurisdiction  to  dissolve  : 
the  marriage.  “The  permanent  domicile  of  the  spouses  within  i 
the  territory  is  necessary  to  give  to  its  Courts  jurisdiction  so  to  j 
divorce  'a  vinculo'  as  that  its  decree  to  that  effect  shall  by  the  | 
general  law  of  nations  possess  extra-territorial  authority.” 

Then  in  Armitage  v.  The  Attorney -General,  Gillig  v.  Gillig, 
[1905]  P.  135,  the  general  rule  is  laid  down  that  the  Courts  in  ll 
England  will  recognize  the  binding  effect  of  a decree  of  divorce  j 
obtained  in  a State  where  the  husband  was  not  domiciled  if  the  | 
Courts  of  the  State  of  his  domicile  would  recognize  the  validity  i 
of  the  decree.  In  that  case  the  husband’s  domicile  was  the  State  ! 
of  New  York;  the  Courts  of  the  State  of  South  Dakota  had  ' 
granted  the  decree  on  the  petition  of  the  wife  but,  in  those  pro- 
ceedings the  husband  had  been  served  personally  and  had  sub- 
mitted to  the  jurisdiction  by  entering  an  appearance  thereby 
answering  the  wife’s  petition.  He  did  not  attend  the  trial,  how- 
ever, and  judgment  was  given  in  his  absence. 

These  two  cases  were  considered  in  our  own  Courts  in  Rex 
V.  Brinkley  (1907),  14  O.L.R.  434,  at  p.  438.  Osier  J.A. 
points  out  that  in  the  Armitage  case  the  Courts  of  the  husband’s 
domicile  recognized  the  validity  of  the  decree  of  the  South 
Dakota  Court  on  the  ground  that  the  husband  had  submitted 
to  its  jurisdiction.  He  then  continues:  “There  is  nothing  in 

that  case  inconsistent  with  the  decision  in  the  Le  Mesurier  case, 
but  the  contrary.  The  Court  regarded  the  law  of  the  State  of 
the  domicile — the  State  of  New  York — as  that  which  affected 
and  determined  the  status  of  the  husband,  and  as  that  law 
recognized  the  validity  of  the  South  Dakota  decree,  the  wife 
who  obtained  it  was  free  to  marry  again.” 

The  Mexican  decree  was  obtained  by  the  husband  without 
notice  of  the  proceedings  to  the  wife.  To  satisfy  the  require- 
ments of  the  Mexican  Court,  he  represented  to  it  that  he  did  not 
know  the  whereabouts  of  his  wife.  He  thereby  committed  a 
fraud  on  the  Mexican  Court.  Is  it  open  to  our  Courts  to  inquire 
behind  the  judgment  of  the  foreign  Court?  The  p(jint  is  dis- 
cussed in  a number  of  cases. 
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In  Pemberton  v.  Hughes,  [1899]  1 Ch.  781,  Lindley  M.R., 
says  at  p.  790:  “If  a judgment  is  pronounced  by  a foreign  Court 
over  persons  within  its  jurisdiction  and  in  a matter  with  which 
it  is  competent  to  deal,  English  Courts  never  investigate  the 
propriety  of  the  proceedings  in  the  foreign  Court,  unless  they 
offend  against  English  views  of  substantial  justice.  Where  no 
substantial  justice,  according  to  English  notions,  is  offended,  all 
that  English  Courts  look  to  is  the  finality  of  the  judgment  and  the 
jurisdiction  of  the  Court,  in  this  sense  and  to  this  extent — namely, 
its  competence  to  entertain  the  sort  of  case  which  it  did  deal 
with,  and  its  competence  to  require  the  defendant  to  appear 
before  it.”  This  principle  was  restated  by  Middleton  J.,  in  Cro- 
marty V.  Cromarty  (1917),  38  O.L.R.  478,  at  p.  485  as  follows: 
“The  question  of  status  of  individuals  must  be  capable  of  deter- 
mination by  the  Courts  or  other  appropriate  tribunals  of  some 
country;  and  the  fundamental  principle  recognized  by  inter- 
national law  as  already  shewn,  is  that  this  is  the  function  of  the 
tribunals  of  the  domicile,  and  much  may  be  said  in  favour  of  the 
view  that  when  once  the  domicile  is  ascertained  the  inquiry 
ought  to  end,  and  the  decision  of  the  Court  of  the  domicile  ought 
to  be  accepted  without  further  inquiry.” 

The  exception  to  that  rule  must  be  the  exception  stated  in 
Foote’s  Private  International  Law,  5th  ed.,  p.  616:  “It  has 

thus  been  seen  that  error  in  law,  whether  domestic,  foreign  or 
international,  is  not  in  itself  a ground  on  which  a judgment  can 
be  reviewed  in  a foreign  Court,  unless  such  error  involves  an 
assumption  of  jurisdiction  in  violation  of  ordinary  international 
principles,  or  the  Court  pronouncing  the  judgment  has  pro- 
ceeded without  due  notice  against  a party  who  is  neither  bound 
nor  has  consented  to  accept  any  substitute  for  notice  in  fact 
which  the  Court  may  have  deemed  sufficient.” 

It  is  surely  contrary  to  our  notions  of  British  justice  and 
shocking  to  public  conscience  that  a person’s  matrimonial  status 
should  be  decided  by  the  judgment  of  any  court  or  tribunal 
without  any  notice  to  that  person  of  the  proceedings  leading  to 
such  judgment.  Accordingly  I am  unwilling  to  agree  that  the 
plaintiff’s  claims  in  this  action  are  barred  by  the  Mexican  divorce. 

Nor  do  I think  that  her  abortive  effort  to  get  before  the 
Court  in  Mexico  in  July,  1934,  constituted  an  attornment  by  her 
to  the  jurisdiction  of  that  Court.  This  subsequent  conduct  can 
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not  be  construed  as  a willingness  to  be  bound  by  what  had  been 
done  before,  when  this  abortive  effort  was  for  the  express  pur- 
pose of  annulling  it. 

I hold  the  plaintiff  is  entitled  to  succeed. 

The  defendant  Bavin  is  steadily  employed  earning  a mini- 
mum of  $250.00  per  month,  and  the  plaintiff  is  without  any  funds  , 
and,  due  at  least  in  part  to  physical  disability,  is  unable  to  main- 
tain herself. 

The  plaintiff  is  entitled  therefore  (1)  To  a decree  of  divorce 
in  the  usual  form;  (2)  To  alimony  and  arrears  of  alimony  at  the 
rate  of  $80.00  monthly,  commencing  as  of  May  25th,  1938;  (3) 
Her  costs  of  this  action  to  be  taxed. 

The  defendants  appealed  to  the  Court  of  Appeal  from  the 
judgment  of  Roach  J. 

May  5th  and  9th,  1939.  The  appeal  was  heard  by  Robertson 
C.J.O.,  Middleton  and  Henderson  JJ.A. 

O.  M.  Walsh,  K.C.,  for  the  defendants,  appellants,  contended 
that  a divorce  should  not  be  granted  by  the  Ontario  Courts  to 
the  plaintiff.  The  plaintiff  and  the  male  defendant  were  domi- 
ciled in  the  State  of  Sinaloa,  Mexico,  in  1932  when  the  male  i 
defendant  obtained  a divorce  from  her  in  the  adjacent  Mexican  ' 
State  of  Sonora  and  the  former  State  gives  “full  faith  and  i 
credence”  to  the  judgments  of  the  latter.  Hence  this  divorce  i 
decree  should  be  recognized  in  Ontario  because  the  courts  of  i 
the  domicile  of  the  parties  consider  it  valid:  Armitage  v.  ! 
Attorney -General,  [1906]  P.  135;  Cromarty  v.  Cromarty  (1917),  I 
38  O.L.R.  481,  at  p.  485.  | 

The  plaintiff  should  attack  the  Sonora  decree,  not  in  Ontario,  | 
but  in  the  Courts  of  Sonora.  This  she  has  in  fact  done,  and  her  | 
application  was  dismissed  on  a technicality.  By  making  this  ! 
application,  she  attorned  to  the  jurisdiction  of  the  Courts  of  ! 
Sonora:  Bater  v.  Bater,  [1906]  P.  209,  at  p.  228;  Bergerem  v.  ! 
Marsh  (1921) , 125  L.T.  630.  | 

As  to  the  allegation  that  the  Sonora  decree  was  contrary  j 
to  natural  justice  due  to  the  absence  of  notice  of  the  proceedings 
to  the  defendant  there,  who  is  the  plaintiff  in  this  case,  counsel  | 
maintained  this  was  unfounded,  since  the  plaintiff  had  con-  j 
structive  notice  of  the  proceedings:  Foote,  4th  ed.,  529;  5 C.E.D.  j 
219;  Schibsby  v.  Westeyiholz  (1870),  L.R.  6 Q.B.  155,  at  p.  161;  | 

Wilson  V.  Wilson  (1872) , L.R.  2 P.  & D.  435,  at  p.  442.  i 


C.A. 


Bavin  v.  Bavin  et  al* 


391 


It  was  also  submitted  that  the  plaintiff  was  guilty  of  laches 
in  this  attempt,  after  nearly  six  years,  to  set  aside  the  Sonora 
decree. 

The  onus  is  on  the  plaintiff  to  set  aside  the  Sonora  decree 
and  this  onus  has  not  been  satisfied:  Swaizie  v.  Swaizie  (1899), 
31  O.R.  324. 

Counsel  also  contended  that  the  learned  trial  Judge  had 
erred  in  his  award  on  the  claim  for  alimony.  Permanent  alimony 
should  only  run  from  the  date  of  the  judgment,  not  from  the 
date  of  the  issue  of  the  writ:  Soules  v.  Soules  (1852),  3 Gr.  113. 
Besides  this  the  award  was  excessive  and  should  be  reduced. 
The  male  defendant  married  the  female  defendant  in  good  faith 
on  the  strength  of  the  Sonora  decree  and  is  under  a moral,  if 
not  a legal,  duty  to  provide  for  her  as  well  as  pay  alimony. 

C.  W.  R.  Bowlby,  K.C.,  for  the  plaintiff,  respondent,  relied 
on  the  finding  of  facts  made  by  the  learned  trial  Judge  and  the 
law  cited  in  his  reasons  for  judgment. 

Counsel  for  the  plaintiff  contended  that  a foreign  judgment 
obtained  by  fraud  cannot  be  relied  on  in  an  action  in  an  English 
Court:  Abouloff  v.  Oppenheimer  d Co.  (1882),  10  Q.B.D.  295, 
at  pp.  300  and  307;  Vadala  v.  Lawes  (1890),  25  Q.B.D.  310; 
Johnston  v.  Barkley  (1905),  10  O.L.R.  724;  Jacobson  v.  Frachon 
(1928) , 138  L.T.R.  386,  at  p.  391. 

Due  to  the  lack  of  notice  of  the  proceedings  to  the  defendant 
who  is  the  plaintiff  here,  the  Mexican  decree  offends  English 
views  of  natural  justice  and  therefore  even  though  the  parties 
were  domiciled  in  Mexico  the  decree  there  obtained  by  the 
defendant  is  not  valid  in  Ontario:  5 C.E.D.  (Ont.)  637  and 
cases  there  cited;  Pemberton  v.  Hughes , [1899]  1 Ch.  781. 

Counsel  maintained  that  the  learned  trial  Judge  was  right 
in  holding  that  the  plaintiff  did  not  attorn  to  the  jurisdiction 
of  the  Mexican  Court  by  making  an  abortive  effort  in  July,  1934, 
before  that  Court  for  the  express  purpose  of  setting  aside  the 
decree:  McLean  v.  Shields  (1885) , 9 O.R.  699. 

The  Mexican  decree  was  obtained  by  fraud  in  that  an  order 
for  substitutional  service  was  made  on  the  strength  of  the 
husband’s  false  affidavit  that  he  did  not  know  of  his  wife’s 
whereabouts.  The  wife,  therefore,  never  had  notice  of  the 
proceedings  leading  to  the  Mexican  decree:  Dea7i  v.  Dea7i  (1925), 
241  N.Y.  at  p.  245. 
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The  parties  were  not  domiciled  in  the  State  of  Sonora  and, 
as  domicile  governs  divorce  jurisdiction,  the  Mexican  decree  is  I 
not  valid  in  Ontario.  I 

O.  M.  Walsh,  K.C.,  in  reply,  contended  that  the  Ontario 
Courts  did  not  have  jurisdiction  to  grant  the  divorce  asked  for  I 
in  this  action  since  the  male  defendant  is  presently  domiciled  in  j 
Mexico.  ! 


Cur.  adv.  vult. 

May  31st,  1939.  The  judgment  of  the  Court  was  delivered  by  i 
Middleton  J.A.: — An  appeal  by  the  defendants  from  a judgment 
pronounced  by  the  Honourable  Mr.  Justice  Roach  on  the  25th 
day  of  February,  1939. 

The  plaintiff,  Charlotte  Bavin,  sues  her  husband,  Charles 
Henry  Bavin,  and  Eva  M.  Wilder  Serrano,  with  whom  he  is  living 
as  his  wife,  alleging  in  the  statement  of  claim  that  her  residence 
is  in  the  City  of  Vancouver;  she  was  married  to  the  defendant 
Bavin  at  the  City  of  Seattle;  they  resided  in  various  places  in  the 
Dominion  of  Canada  until  the  year  1924,  when  they  moved  to 
Los  Mochis,  in  the  State  of  Sinaloa  in  Mexico,  where  they  resided 
for  seven  years  until  1931,  when  the  plaintiff  was  deserted  by  i 
her  husband. 

In  August,  1932,  the  defendant  (the  husband)  commenced  ! 
divorce  proceedings  against  the  plaintiff  in  the  Judicial  District  1 
of  Nogales,  in  the  State  of  Sonora,  in  Mexico.  In  these  proceed-  ' 
ings  the  husband  alleged  that  he  resided  at  Los  Mochis,  and  | 
that  he  was  ignorant  of  the  whereabouts  of  his  wife,  in  spite  I 
of  innumerable  enquiries  and  efforts  made  to  locate  her.  This  ’ 
last  statement  was  a deliberate  untruth,  and  intended  to  mislead,  i 
and  did  mislead,  the  Court  of  the  State  of  Sonora.  The  plaintiff  i 
in  the  action  may  not  have  known  the  exact  whereabouts  of  the  ^ 
wife,  but  he  was  in  communication  with  her  and  paying  her  j 
from  time  to  time  an  allowance  for  her  maintenance.  In  con- 

1 

sequence  of  the  husband’s  alleged  ignorance  of  the  wife’s  where- 
abouts, an  order  for  substitutional  service  was  made  in  the  State  i 
of  Sonora,  and  she  was  served  by  means  of  publication  in  the 
Official  Organ  of  the  State  of  Sonora,  but  the  defendant  had  no 
knowledge  of  the  proceedings  there.  As  the  result  of  the  pro-  ;| 
ceedings  taken  in  Sonora,  a decree  was  pronounced  by  the  Courts  ' 
of  that  State  which  annulled  the  marriage  and  gave  the  parties 
each  liberty  to  marry  again. 


I 
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The  defendant  went  through  a form  of  marriage  at  Sioux 
Falls,  in  the  State  of  Dakota,  on  the  30th  December,  1932,  with 
his  co-defendant  with  whom  he  is  living  as  man  and  wife  at  the 
City  of  Hamilton. 

The  plaintiff  claims  that  the  marriage  between  herself  and  the 
defendant  Bavin  be  dissolved,  and  that  she  may  be  paid  alimony. 

To  this  statement  of  claim  the  defendants  pleaded  separate 
defences,  although  represented  by  the  same  solicitor.  The  hus- 
band denies  any  irregularity  in  the  proceedings  for  the  obtaining 
of  the  divorce  in  the  State  of  Sonora;  he  claims  that  at  the  time 
the  proceedings  were  instituted  in  the  Court  there,  both  he  and 
the  plaintiff  were  domiciled  in  the  State  of  Sinaloa,  and  that  the 
Court  dissolving  the  marriage  had  jurisdiction  so  to  do;  and, 
furthermore,  that  the  plaintiff  did,  on  the  18th  July,  1934,  com- 
mence proceedings  in  the  Court  of  Sonora  to  set  aside  the  decree, 
but  the  Court  dismissed  her  application.  The  husband  then 
claims  that  this  amounted  to  attornment  of  the  wife  to  the 
jurisdiction  of  the  said  Court,  and  that  she  is  bound  by  the 
judgment,  and  that  the  Courts  of  the  State  of  Sinaloa  give  entire 
faith  and  credence  to  the  judicial  proceedings  of  the  Court  of 
the  State  of  Sonora,  which  dissolved  the  said  marriage.  Fur- 
thermore, the  husband  in  the  pleading  states  that  this  Court 
has  no  jurisdiction  to  deal  with  the  status  of  the  plaintiff  and 
the  defendant’s  pleading,  the  status  having  been  determined  once 
and  for  all  by  the  Courts  of  the  State  of  Sonora,  whose  judgment 
is  recognized  by  the  State  of  Sinaloa,  the  place  of  domicile. 

The  female  defendant  sets  up  the  decree  of  divorce  referred 
to  and  the  marriage  subsequent  thereto  with  her  co-defendant. 
She  says  that  she  is  not  domiciled  within  Ontario,  and  pleads  that 
this  Court  has  no  jurisdiction  to  deal  with  her  marital  status. 

The  action  was  tried  before  the  Honourable  Mr.  Justice  Roach, 
who,  in  a carefully  considered  judgment,  reviews  the  history 
of  these  unfortunate  people,  and  the  cases  bearing  upon  the 
problems  presented.  He  concludes  that  the  Mexican  divorce  by 
reason  of  the  fraud  of  the  plaintiff  in  the  action  in  the  Courts 
of  Sonora  is  void  because  of  the  perjury  committed  by  the 
plaintiff  therein;  that  the  defendant  therein  did  not  attorn  to 
the  jurisdiction  of  the  Mexican  Courts,  and  that  there  is  no 
reason  why  he  should  not  award  the  plaintiff  in  this  action  the 
remedy  which  she  seeks.  He  therefore  granted  a decree  of 
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divorce  and  awarded  her  $80.00  per  month  as  alimony,  and  her  i 
costs  of  the  action.  I 

Upon  the  argument  of  the  appeal,  nothing  was  said  touching  ' 
the  jurisdiction  of  this  Court  to  grant  the  plaintiff  this  relief  ] 
until  the  close  of  the  reply.  This  question  appears  to  us  to  be  ; 
an  exceedingly  important  question.  | 

In  the  case  of  Niboyet  v.  Niboyet  (1878),  4 P.D.  1,  the  i 
Court  had  before  it  the  case  of  a Frenchman  who  was  married  j 
to  an  English  woman  at  Gibraltar  in  1856.  In  1875  the  husband  i 
went  to  Newcastle-on-Tyne  and  continued  to  reside  there  until 
October,  1876,  when  his  wife  filed  in  the  High  Court  of  Justice  I 
a petition  alleging  adultery  coupled  with  desertion  for  two  years  | 
and  upwards.  It  was  admitted  that  the  respondent,  being  in  the 
consular  service  of  France  had  never  lost  his  domicile  of  origin. 
The  Judge  ordinary  held  that  he  had  no  jurisdiction  to  dissolve  ! 
the  marriage.  On  appeal  his  judgment  was  reversed  by  James  I 
and  Cotton  L.JJ.,  Brett  L.J.,  dissenting,  the  reason  assigned 
being  that  under  the  old  law  before  the  Act  of  1857  became 
operative  the  wife  could  have  sued  her  husband  in  the  Bishop’s  i 

Court,  although  he  was  not  domiciled  in  England;  and,  secondly,  ' 

after  the  Act  of  1857,  she  could  now  sue  him  in  the  High  Court.  | 

This  decision  was  based  upon  the  fallacious  idea  that  residence  ! 

in  England  would  confer  a jurisdiction  upon  the  English  Courts  | 

although  that  residence  was  not  sufficient  to  constitute  a change  | 

of  domicile.  The  decision  never  rested  comfortably,  and  was  put  | 

an  end  to  in  the  case  of  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.C.  | 

517,  in  the  Judicial  Committee,  where  it  is  said  at  p.  531:  “There  | 

appears  to  their  Lordships  to  be  an  obvious  fallacy  in  that  reason-  ' 

ing.  It  is  not  doubtful  that  there  may  be  residence  without  ! 

domicile  sufficient  to  sustain  a suit  for  restitution  of  conjugal  i 

rights,  for  separation,  or  for  alimony,  but  it  does  not  follow  ' 

that  such  residence  must  also  give  jurisdiction  to  dissolve  the  | 

marriage.  Their  Lordships  cannot  construe  sec.  27  of  the  Act  | 

of  1857  as  giving  the  English  Court  divorce  jurisdiction  in  all 
cases  where  any  other  matrimonial  suit  would  previously  have  I 
been  entertained  in  the  Bishop’s  Court.’’  | 

This  decision  is  recognized  in  Armytage  v.  Armytage  (1898),  I 
P.  178,  where  Gorell  Barnes  J.,  at  p.  185  says:  “It  may  now  be  | 

taken  as  settled  that  this  Court  has  no  jurisdiction  to  entertain  I 

proceedings  for  the  dissolution  of  the  marriage  of  parties  not  | 

domiciled  in  this  country  at  the  commencement  of  the  pro-  i 
ceedings.”  ! 
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Bavin  was  an  Englishman  domiciled  in  England;  he  came  to 
Canada  and  to  the  United  States  seeking  employment.  The 
employment  he  found  was  of  the  most  temporary  and  fleeting 
character,  until  he  obtained  employment  with  a sugar  company 
in  Mexico.  Thereupon,  he  changed  his  domicile  and  became  a 
Mexican  citizen.  On  the  failure  of  the  company  there  by  which 
he  was  engaged,  he  retained  this  Mexican  domicile.  He  did  not 
succeed  in  obtaining,  and  has  not  yet  obtained,  permanent  em- 
ployment elsewhere. 

This  Court,  has,  therefore,  no  jurisdiction  to  determine  the 
validity  of  the  marriage.  But  this  Court  has  jurisdiction  to 
determine  the  plaintiff’s  claim  for  alimony.  She  was  originally 
married  to  the  defendant  in  Seattle,  and  is  entitled  to  an  alimen- 
tary allowance.  To  her  claim  to  enforce  this  right,  the  husband 
attempts  to  set  up  the  Mexican  decree  of  nullity.  In  this  he 
is  unsuccessful  for  the  reasons  assigned  by  the  trial  Judge. 
The  decree  is  not  entitled  to  any  international  recognition  be- 
cause of  his  perjury.  It  was  admitted  upon  the  argument  that, 
for  the  reasons  referred  to  by  the  learned  trial  Judge,  the  applica- 
tion of  the  wife  for  relief  against  this  decree  did  not  amount  to 
an  attornment  to  the  Mexican  Courts,  the  decision  being  based 
entirely  upon  a technicality. 

The  result,  so  far  as  the  Courts  of  this  Province  are  con- 
cerned, is  that  so  much  of  the  action  as  seeks  to  invalidate  the 
marriage  fails,  but  the  plaintiff  is  entitled  to  maintain  the  decree 
insofar  as  it  awards  her  alimony.  The  amount  awarded  for 
alimony  was,  in  the  circumstances  of  this  case,  excessive,  and,  we 
think,  might  well  be  reduced  to  $50.00  per  month,  to  run  from 
the  date  of  the  judgment.  The  plaintiff  is  awarded  costs  by  the 
trial  Judge,  and  we  do  not  think  this  award  should  be  interfered 
with. 

The  result  is  that  the  husband  succeeds  in  having  the  Courts 
declare  that  they  have  no  jurisdiction  to  annul  the  original 
Seattle  marriage;  and  declare  also  that  the  attempt  of  the 
Sonora  Courts  to  annul  that  marriage  is  void.  We  think  that 
the  husband  should  be  relieved  from  the  decree  of  divorce  and 
to  the  extent  indicated  from  the  payment  of  the  alimony  awarded, 
but  we  think  he  should  pay  the  disbursements  of  the  appeal. 


Judgment  varied. 
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[MACKAY  J.] 

Re  Koenig. 

Wills — Interpretation — Original  and  substitutional  gifts  to  a class — 
Estate  of  testator  directed  to  be  divided  among  his  children  living  \ 

at  the  time  of  his  death — Further  direction  that  if  any  of  testator’s  | 

children  should  predecease  him  leaving  issue  their  issue  to  receive  \ 
share  which  parent  would  have  taken  if  alive — Whether  grand- 
children of  testator  who  are  issue  of  children  who  died  before  date  ; 
of  will  entitled  to  share.  \ 

The  testator  by  his  will  directed  that  the  residue  of  his  estate  be  divided 
into  equal  shares  between  all  of  his  children  living  at  the  time  of  his 
death.  By  a subsequent  separate  clause  the  testator  further  directed  ' 
that  “should  any  of  my  children  predecease  me  or  die  before  the  , 

time  for  distribution  of  my  estate  leaving  issue  or  children,  then,  ' 

and  in  that  event,  the  said  children  shall  be  entitled  to  receive  in 
equal  share  the  portion  of  my  estate  to  which  their  parent  if  alive 
would  have  been  entitled.”  The  will  contained  no  other  bequest  in 
favour  of  the  grandchildren  of  the  testator.  ^ 

Held,  that  the  issue  of  deceased  children  of  the  testator  who  died  in  the 
lifetime  of  the  testator  and  prior  to  the  execution  of  his  will  were 
entitled  to  share  per  stirpes  in  the  testator’s  estate;  The  rule  in 
Loring  v.  Thomas  (1861),  1 Dr.  & Sm.  497,  applied;  Re  Scott  (1928), 

34  O.W.N.  240  and  Re  Cerswell  (1923),  54  O.L.R.  162,  distinguished. 

A MOTION  by  the  executors  of  the  estate  of  Henry  Koenig, 

deceased,  for  the  opinion  and  advice  of  the  Court  as  to  the  proper 

interpretation  of  the  will  of  the  deceased. 

The  motion  was  heard  by  Mackay  J.  in  Weekly  Court  at  ^ 
Toronto. 

G.  A.  Paterson,  for  the  executors. 

A.  M.  Ferris,  for  Harold  Voelzing  and  Emma  Spiessman,  adult 
grandchildren. 

F.  B.  Schuck,  for  the  surviving  children  of  the  testator. 

P.  D.  Wilson,  K.C.,  Official  Guardian,  for  infant  grandchildren. 

June  14th,  1939.  Mackay  J.: — Henry  Koenig  died  on  the 
15th  day  of  May,  1938,  having  first  made  his  will  dated  the  24th 
day  of  November,  1933,  which  has  been  duly  admitted  to  probate. 
The  testator  left  him  surviving  the  following  children:  Adeline 
Zurbrigg,  Caroline  Goheen,  Charles  Koenig,  Elizabeth  Dreier, 
Annie  Damn,  Henry  Koenig,  Roy  Koenig  and  Samuel  Koenig. 

Mary  Koenig,  a lawful  daughter  of  the  said  testator,  died  in 
his  lifetime  (20th  day  of  January,  1913),  said  date  being  some 
twenty  years  prior  to  the  execution  of  his  will  by  the  said  testa- 
tor. Mary  Koenig  left  her  surviving  two  children,  Harold  Voel- 
zing and  Emma  Spiessmann,  said  children  now  being  over  twenty- 
one  years  of  age. 
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Emma  Ariss,  a lawful  daughter  of  the  said  testator,  died  in 
the  lifetime  of  the  testator,  (on  or  about  the  3rd  day  of  October, 
1928),  said  date  being  some  five  years  prior  to  the  execution  of 
his  will  by  the  said  testator.  The  said  Mary  Ariss  left  her  surviv- 
ing two  children,  namely,  LaVerne  Henry  Ariss  and  Shirley 
Elizabeth  Ariss;  said  children  are  infants  under  the  age  of  twenty- 
one  years. 

The  relevant  sections  of  the  will  are  as  follows : 

‘T  give,  devise  and  bequeath  all  my  real  and  personal  estate, 
of  which  I may  die  possessed  in  the  manner  following,  that  is  to 
say: 

“I.  In  addition  to  the  eight  hundred  dollars  already  given 
to  my  wife  Margaret  Koenig,  I bequeath  her  an  additional  two 
hundred  dollars. 

“H.  I direct  that  a suitable  monument  be  erected  over  my 
grave;  and  then  that  all  the  residue  of  my  estate  both  real  and 
personal  of  whatever  nature  shall  be  collected  in  and  realized 
into  cash  assets  and  then  be  divided  into  equal  shares  between 
all  of  my  children  who  are  living  at  the  time  of  my  death. 

“HI.  Should  any  of  my  children  predecease  me  or  die  be- 
fore the  time  for  distribution  of  my  estate  leaving  issue  or  chil- 
dren, then  and  in  that  event  the  said  children  shall  be  entitled 
to  receive  in  equal  share  the  portion  of  my  estate  to  which 
their  parent  if  alive  would  have  been  entitled.” 

The  question  for  determination  is:  “Are  the  issue  of  the 
deceased  children  of  the  testator,  which  children  died  in  the 
lifetime  of  the  testator  and  prior  to  the  execution  of  his  last 
will  and  testament,  entitled  to  share  in  the  testator’s  estate 
under  the  provisions  of  Clause  III  of  his  said  will,  and  if  so,  do 
the  said  issue  take  per  stirpes  or  per  capitaV 

Firstly,  it  is  to  be  noted  that  Clauses  II  and  III  are  separate 
and  distinct. 

Secondly,  there  is  no  other  bequest  in  this  will  in  favour  of 
the  grandchildren  of  the  testator,  the  children  of  deceased  chil- 
dren. 

Thirdly,  there  is  no  suggestion  that  the  testator  had  been 
estranged  from  either  Mary  Voelzing  or  Emma  Ariss  (the 
mothers  of  the  grandchildren)  or  their  families. 

Fourthly,  I cannot  find  from  the  will  that  the  testator  pro- 
posed to  prefer  one  class  of  grandchildren,  Le.,  the  descendants 
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of  children  who  might  die  after  the  date  of  his  will,  to  any  class 
of  grandchildren,  descendants  of  children  who  were  dead  at  such  , 
date.  : 

The  question  of  original  and  substitutional  gifts  is  dealt  with  I 
in  Halsbury,  1st  ed.,  vol.  28,  at  p.  731 : ! 

“In  cases  where  the  original  gift  is  to  a class  the  testator  is  | 
prima  facie  considered  to  refer  to  living  persons,  and  not  to  I 
persons  already  dead  at  the  date  of  his  will.  Where  the  gift  is  , 
immediate  and  not  postponed,  a substitutional  gift  on  the  death  i 
of  any  of  the  class  to  a corresponding  donee  in  general  takes  | 
effect  on  the  death,  before  the  death  of  the  testator,  of  any  who  ' 
were  living  at  the  date  of  the  will,  and  who  if  they  had  survived  1 
would  have  taken  as  members  of  the  class.  The  substitutional  i 
gift,  however,  fails  where  the  corresponding  original  member  of  ; 
the  class  was  dead  at  the  date  of  the  will  and  therefore  could  not  i 
have  taken  as  a member  of  the  class  under  the  will.  Thus,  if  the  i 
original  donees  are  a class  of  parents,  and  there  is  a substitutional 
gift  of  each  parent’s  share  to  the  children  of  that  parent,  and  one  i 
parent  is  dead  at  the  date  of  the  will,  the  children  of  that  parent  | 
cannot  take.  I 

“The  gift  to  the  children,  however,  may  be  that  they  are  to  1 
take,  not  simply  the  share  of  their  parent,  but  the  share  of  their  | 
parent  computed  on  the  hypothesis  that  he  would  have  taken  | 
under  the  original  gift;  a gift  in  such  a form  constitutes  an  | 
independent  original  gift  to  such  children  and  not  a gift  by  way  I 
of  substitution,  and  the  children  may  take  although  their  parent  | 
is  dead  at  the  date  of  the  will.”  I 

In  Re  Scott  (1928),  34  O.W.N.  240,  and  Re  Cerswell  (1923),  | 
54  O.L.R.  162,  are  relied  on  as  authorities  supporting  the  conten-  | 
tion  of  counsel  that  the  issue  of  the  deceased  children  of  the  j 
testator  who  died  in  the  lifetime  of  the  testator  and  prior  to  the  i 
execution  of  his  last  will  and  testament  are  not  entitled  to  share  | 
in  the  testator’s  estate.  i 

In  the  Scott  case  there  are  no  separate  clauses  as  obtain  in 
the  case  at  bar.  In  the  Scott  will  there  was  a specific  bequest  to  ! 
the  children  of  the  son  who  had  predeceased  the  making  of  the  > 
will.  In  the  will  in  the  Scott  case  the  word  “such”  living  children,  ii 
etc.,  refers  to  the  children  living  at  the  time  of  the  making  of  the  S 
will.  It  is  significant  that  there  is  no  “such”  in  Clause  III  of  the  I 
Koenig  will.  The  basis  of  the  Scott  decision  appears  in  the  follow-  | 
ing  words  of  Mr.  Justice  Grant: 
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“The  class  intended  to  be  benefited  was  composed  of  sons 
and  daughters  ‘living  at  my  decease,’  and  it  could  only  be  in 
substitution  for  some  one  of  them  who  might  survive  the  testa- 
trix (but  who  did  not)  that  his  or  her  child  could  come  in  and 
share.  Thomas’  children  could  not  take  his  share  because  he  had 
no  share.  The  testatrix  apparently  had  this  in  her  mind,  and  so 
made  the  special  bequest  to  the  children  of  her  late  son  Thomas.” 
In  Re  Cerswell  (1923),  54  O.L.R.  162,  there  were  no  separate 
and  distinct  clauses  as  is  found  in  the  case  at  bar.  At  p.  166,  Mr. 
Justice  Middleton  states  that  this  is  a case  of  a clearly  substitu- 
tional provision  as  distinguished  from  an  original  gift,  and  on  the 
same  page  he  refers  to  a judgment  of  Mr.  Justice  Street  in  the 
case  of  Re  Fleming  (1904) , 7 O.L.R.  651: 

“That  the  real  question  is  whether  the  grandchildren  claim 
in  substitution  to  a parent  who  was  a member  of  a class,  or 
whether  they  claim  as  original  instead  of  substituted  legatees.” 
In  Loving  v.  Thomas  (1861),  1 Dr.  & Sm.  497,  at  p.  511,  Vice- 
Chancellor  Kindersley  states  the  general  rule  to  be  as  follows: 
“The  question  is  one  entirely  of  intention — he  may  use  lan- 
guage of  such  restricted  import  as  to  be  inapplicable  to  any 
children  but  such  as  were  living  at  the  date  of  the  will.  But  if 
he  uses  language  so  wide  and  general  as  to  be  no  less  applicable 
to  a predeceased  child  than  to  a child  living  at  the  date  of  the 
will,  then  the  direction  as  to  such  representation  or  substitution 
must  be  held  to  embrace  both.” 

In  Re  Kirk  (1915),  113  L.T.R.  1204,  the  children  of  deceased 
children  dead  at  the  time  of  the  making  of  the  will  were  held  to 
take.  In  this  case  the  will  read  as  follows : 

“Among  all  and  every  of  my  children  in  equal  shares — In 
case  any  of  my  said  children  shall  die  in  the  lifetime  of  my  said 
daughter  and  leave  a child  or  children,  such  child  or  children 
shall  take  their  parent’s  share.”  Mr.  Justice  Astbury,  at  p. 
1205,  makes  the  following  comment: 

“The  modern  tendency  is  to  apply  the  rule  in  Loving  v. 
Thomas  if  you  can”;  and,  at  p.  1204,  there  is  the  following: 

“This  is  the  case  of  an  original  gift.” 

The  last  paragraph  in  this  judgment  applies  with  peculiar  apt- 
ness to  the  present  case: 

“There  is  no  sufficient  indication  in  this  will  to  show  that  the 
testator  intended  to  benefit  some  grandchildren  and  not  others 
so  they  must  all  take  a share.” 
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I am  of  opinion,  moreover,  that  the  general  rule  as  laid 
down  by  Vice-Chancellor  Kindersley  in  Loving  v.  Thomas  is  to 
be  interpreted  and  applied  whenever  it  does  not  do  violence  to 
the  will.  In  other  words  I am  of  opinion  that  the  onus  is 
definitely  on  those  asking  to  have  the  interests  of  the  grand- 
children defeated. 

I am  further  of  opinion  that  the  issue  of  the  deceased  children 
of  the  testator  who  died  in  the  lifetime  of  the  testator  and  prior 
to  the  execution  of  his  last  will  and  testament  are  entitled  to 
share  by  virtue  of  an  independent  original  gift  in  the  testator’s 
estate  under  the  provisions  of  Clause  III  of  his  said  will. 

The  Wills  Act,  R.S.O.  1937,  ch.  164,  sec.  36(1)  is  as  follows: 
“Where  any  person,  being  a child  or  other  issue  or  the 
brother  or  sister  of  the  testator  to  whom  any  real  estate  or 
personal  estate  is  devised  or  bequeathed,  for  any  estate  or  interest 
not  determinable  at  or  before  the  death  of  such  person,  dies  in 
the  lifetime  of  the  testator  either  before  or  after  the  making  of 
the  will,  leaving  issue,  and  any  of  the  issue  of  such  person  are  : 
living  at  the  time  of  the  death  of  the  testator,  such  devise  or 
bequest  shall  not  lapse  but  shall  take  effect  as  if  the  death  of  , 
such  person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a contrary  intention  appears  by  the  will.”  ; 

There  is  under  this  section  clearly  an  onus  on  those  alleging  I 
a contrary  intention,  i.e.,  the  duty  of  establishing  it.  | 

I am  quite  unable  to  find  from  the  will  sufficient  intention  to  ■ 
show  that  the  testator  intended  to  benefit  some  grandchildren  ! 
and  exclude  others. 

There  should  be  a declaration  that  the  issue  of  the  deceased  ; 
children  of  the  testator,  which  children  died  in  the  lifetime  of  the  | 
testator  and  prior  to  the  execution  of  his  last  will  and  testament, 
are  entitled  to  share  per  stirpes  in  the  testator’s  estate.  : 

The  costs  of  all  parties  should  be  borne  by  the  estate. 

Before  parting  with  this  matter  I may  say  that  certain  affi-  j 
davit  evidence  was  tendered,  which  was  not  accepted  or  con-  ' 
sidered  on  this  motion. 


Order  accordingly. 
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[GILLANDERS  J.A.] 

Re  Fine  Foods  of  Canada  Ltd. 

Practice — Originating  motions — Rule  604 — Motion  for  declaration  as  to 
right  of  applicants  to  be  nominated  and  elected  as  directors  of  a 
limited  company — Pre-incorporation  agreement — Whether  rights  in 
question  arise  solely  from  proper  interpretation  of  by-laws  of  com- 
pany— Whether  by-laws  come  within  phrase  ''any  other  instrument” 
within  meaning  of  Rule  604 — Rights  dependent  upon  facts  which 
could  be  established  only  in  an  action — Parties — Declaratory  judg- 
ments. 

By  Consolidated  Rule  604  it  is  provided  that  “where  the  rights  of  any 
person  depend  upon  the  construction  of  any  deed,  will  or  other  instru- 
ment, he  may  apply  by  originating  notice  upon  notice  to  all  persons 
concerned  to  have  his  rights  declared  and  determined.” 

Held,  that  an  originating  motion  by  two  persons  for  a declaration 
whether  they  were  entitled  by  virtue  of  the  by-laws  of  a limited 
company  to  be  nominated  and  to  be  elected  to  the  board  of  directors 
of  the  said  limited  company  should  be  dismissed  because  it  could  not 
be  said  that  the  company’s  general  by-laws  were  instruments  within 
the  meaning  of  Rule  604  on  the  construction  of  which  alone  the  rights 
of  the  applicants  depended.  The  rights  of  the  applicants  depended 
also  on  disputed  questions  of  fact  which  could  only  be  determined  at 
the  trial  of  an  action. 

An  originating  motion  by  L.  E.  Felton  and  W.  F.  Dietrich 
for  a declaration  as  to  their  rights  in  relation  to  certain  matters 
arising  out  the  the  construction  of  the  general  by-laws  of  Fine 
Foods  of  Canada  Ltd. 

The  motion  was  heard  by  Gillanders  J.A.  in  Weekly  Court 
at  Toronto. 

R.  H.  Sankey,  K.C.,  and  H.  Borden,  K.C.,  for  L.  E.  Felton  and 
W.  F.  Dietrich,  applicants. 

W.  N.  Tilley,  K.C.,  and  C.  F.  H.  Carson,  K.C.,  for  John  Wall. 
Fine  Foods  of  Canada  Ltd.  was  not  represented. 

May  18th,  1939.  Gillanders  J.A.: — This  is  an  originating 
motion  brought  by  Lurton  E.  Felton  and  William  F.  Dietrich, 
seeking  a declaration  and  determination  of  their  rights  in  respect 
of  two  questions  set  out  in  the  notice  of  motion  as  follows: 

“1.  Upon  the  true  construction  of  the  General  By-laws  of 
Fine  Foods  of  Canada  Limited  and  by  virtue  of  the  provisions  of 
The  Companies  Act,  1934,  being  ch.  27  of  the  Revised  Statutes 
of  Canada,  1927,  are  the  applicants  entitled  to  be  nominated 
and  to  be  elected  to  the  Board  of  Directors  of  Fine  Foods  of 
Canada  Limited  by  reason  of  their  being  officers  and  directors  of 
Minnesota  Valley  Canning  Company? 

“2.  Upon  the  true  construction  of  the  said  By-laws  is  John 
Wall,  the  President  of  Fine  Foods  of  Canada  Limited,  entitled 
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to  preside  at  meetings  of  the  shareholders  of  that  Company 
as  of  right  by  virtue  of  his  occupying  the  office  of  President,  or  i 
are  the  applicants  who  are  shareholders  entitled  to  nominate  and  j 
vote  for  their  own  chairman?”  i 

Leave  to  amend  was  asked  at  the  opening  of  the  motion,  i 
Objection  w’as  taken  by  Mr.  Tilley  to  the  amendment  sought  to  I 
be  made  by  striking  out  the  words  in  paragraph  1 “by  reason  I 
of  their  being  officers  and  directors  of  the  Minnesota  Valley  , 
Canning  Company.”  In  view  of  the  opinion  which  I have  formed,  ' 
it  is  not  important  here,  but,  in  case  of  an  appeal,  leave  should  I 
be  given  to  the  applicants  to  make  the  amendments  asked,  if  they  i 
so  desire.  I 

Fine  Foods  of  Canada  Limited  was  incorporated  under  The  ‘ 
Companies  Act  (Dominion)  by  letters  patent  dated  April  8,  ! 
1931,  with  the  object  {inter  alia)  of  carrying  on  business  as  ' 
canners,  manufacturers,  and  dealers  in  all  kinds  of  food  products,  i 
With  the  material  filed  on  the  motion  are  copies  of  two  docu-  ' 
ments,  a preliminary  agreement  in  letter  form,  and  a formal 
agreement  between  John  Wall  and  the  Minnesota  Valley  Canning  ! 
Company,  which  show  how  the  Fine  Foods  Company  came  into 
being.  i 

The  Minnesota  Canning  Company,  an  American  corporation,  | 
desiring  to  become  interested  in  the  canning  of  peas  and  corn  in  | 
Canada,  entered  into  an  agreement  with  John  Wall,  looking  | 
toward  the  incorporation  of  a Canadian  company  to  carry  on  the  i 
business  in  which  the  Minnesota  Company  and  Mr.  Wall,  repre-  j 
senting  himself  and  his  associates,  would  each  furnish  50  per  1 
cent,  of  the  necessary  capital.  The  agreement  betw^een  the  | 
Minnesota  Company  and  Wall  provides  fully  for  the  capital  of  the  ; 
proposed  company;  for  the  furnishing  of  the  necessary  money  , 
by  the  parties  in  equal  shares;  for  the  transfer  of  certain  trade  | 
mark  rights,  etc.,  to  the  new  company;  for  the  issue  and  allot-  j 
ment  of  certain  shares  of  stock;  and  contains  provisions  appar-  , 
ently  designed  to  keep  control  of  the  proposed  company  balanced  ; 
between  the  parties.  The  capital  proposed  and  provided  in  the 
letters  patent  consisted  of  10,000  preference  shares  of  a par  j 
value  of  $100  each;  30,000  shares  of  no  par  value  Class  “A”  ^ 

common;  and  100  shares  of  no  par  value  Class  “B”  common. 
The  only  stock  carrying  voting  rights,  was  the  100  shares  of  | 
Class  “B”,  subject  to  the  provisions  that,  if  dividends  on  the  i 
preferred  fell  into  default  for  two  successive  years,  the  holders 
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were  to  acquire  voting  rights  until  the  dividends  were  paid.  The 
Class  “B”  stock  was  to  be  and  was  divided  equally  between  the 
two  parties  or  their  nominees.  The  parties  agreed  to  vote  their 
stock  to  limit  the  Board  of  Directors  to  six  in  number;  to  deprive 
the  presiding  director  of  a second  or  casting  vote;  to  constitute 
four  directors  a quorum  for  the  transaction  of  business;  that 
Wall  was  to  have  the  right  to  nominate  three  of  the  directors, 
one  to  be  president  of  the  company;  and  the  Minnesota  Company 
to  nominate  the  other  three  of  whom  one  was  to  be  chairman  of 
the  Board;  that  each  party  would  vote  their  stock  to  elect  the 
nominees  of  the  other;  and,  for  a period  of  twenty  years,  neither 
would  vote  their  stock  to  change  the  provisions  as  to  the  forma- 
tion of  the  Board;  that  neither  party  would  dispose  of,  or  assign, 
their  Class  “B”  stock  for  a period  of  twenty  years;  that  the 
certificates  of  “B”  stock  were  to  be  stamped  with  notice  of  the 
voting  agreement,  which  was  to  be  placed  on  file  with  the  com- 
pany’s secretary;  for  the  adoption  and  confirmation  of  the  agree- 
ment by  the  proposed  company,  and  other  provisions  not  of 
interest  here. 

The  letters  patent,  in  providing  for  the  capital  structure,  state 
the  preference  shares  “shall  not  have  any  right  of  voting  at  any 
meeting  of  the  shareholders  of  the  company,  nor  shall  such 
preference  shares  qualify  any  person  to  be  a director  of  the 
company,’’  subject  to  the  proviso  mentioned  that  preference 
shareholders  acquire  voting  rights  when  dividends  are  in  arrears 
for  two  successive  years.  The  letters  patent  further  provided  : 

“The  Class  ‘B’  no  par  value  shares  shall  enjoy,  subject  to  the 
provisions  as  to  voting  rights  respecting  preference  shares,  the 
sole  voting  rights  with  respect  to  all  matters  pertaining  to  the 
company  and  the  management  thereof,  including  election  of 
directors.’’ 

No  dividends  have  ever  been  paid  on  the  preferred  stock,  and 
are  in  arrears  for  more  than  two  successive  years.  By-laws  Nos. 
6,  7 and  9 of  the  company  provide  as  follows : 

“6.  Qicalification — The  affairs  of  the  Company  shall  be 
managed  by  a Board  of  six  (6)  Directors.  No  shareholder  shall 
be  qualified  to  act  as  a Director  unless  he  is  the  holder  of  one  (1) 
share  of  the  Class  ‘B’  no  par  value  stock  of  the  Company. 

“7.  Election.  Such  Board  shall  be  elected,  except  as  herein- 
after provided,  by  the  shareholders  at  the  Annual  Meeting  of 
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the  Company  (or,  in  default  of  election  at  such  Meeting,  then 
at  a Special  General  Meeting  called  for  the  purpose)  from  i 
amongst  their  number,  and  shall  hold  office  until  the  next  Annual  I 
Meeting  and/or  until  their  successors  are  elected. 

“9.  Quorum — Four  (4)  Directors  shall  form  a quorum  for 
the  transaction  of  business  at  any  Meeting  of  the  Company.  No 
by-law,  resolution,  or  act,  of  the  Directors  shall  be  effective  unless  > 
at  least  four  (4)  Directors  vote  in  favour  thereof.  The  presiding  ; 
officer  shall  not  have  a casting  vote  in  addition  to  his  ordinary 
vote.” 

The  applicant,  Felton,  is  a director  and  treasurer  of  the  j 
Minnesota  Company  and  the  holder  of  one  share  of  preferred 
stock  in  the  Fine  Foods  Company;  and  Dietrich  is  a director  and  i 
assistant  general  manager  of  the  Minnesota  Company  and  the 
holder  of  one  share  of  preferred  stock  in  the  Fine  Foods  Company. 
At  the  last  annual  meeting  of  the  company  held  on  May  19th  last, 
one  Frank  Gerber,  a present  director  of  the  company,  one  of  the 
nominees  of  the  Minnesota  Company,  the  holder  of  one  share 
of  Class  “B”  stock  beneficially  owned  by  the  Minnesota  Company, 
and  a proxy  for  500  preferred  shares,  and  president  of  the  Free- 
mont  Canning  Company,  which  company  owners  certain  prefer- 
red and  Class  “A”  shares,  nominated  six  persons  for  election  to 
the  Board  of  Directors,  being  John  Wall,  Ward  H.  Patton,  Sales  , 
and  Advertising  Manager  of  the  Minnesota  Company,  E.  B.  , 
Cosgrave,  President  of  the  Minnesota  Company,  the  two  appli- 
cants, who,  as  stated,  are  both  officers  of  the  Minnesota  Company, 
and  himself.  Wall,  the  President,  acting  as  chairman  of  the 
meeting,  ruled  that  the  applicants  were  not  qualified  to  act  as  ' 
directors,  not  being  the  holders  of  any  “B”  stock,  and  declined 
to  submit  their  names  to  the  meeting.  Mr.  Gerber  also  early  in 
the  meeting  moved  that  Mr.  Cosgrave  act  as  Chairman  of  the 
meeting,  and  Mr.  Wall  declared  the  motion  out  of  order,  holding 
that  he,  as  president,  should  act  as  chairman.  Following  this 
meeting,  the  applicants  launched  these  proceedings. 

I have  referred  at  a little  length  to  the  facts,  as  I think  they 
are  of  importance  in  considering  whether  or  not  the  form  of  the 
proceedings  here  taken  is  proper,  and  whether  or  not  all  neces- 
sary parties  are  before  the  Court. 

It  is  contended  by  counsel  for  the  applicants  that  the  matters 
in  question  turn  on  the  proper  construction  of  the  company’s 
by-laws;  that  these  come  within  the  words  “any  other  instru- 
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ment”  in  Rule  604;  that  the  pre-incorporation  agreement  between 
Wall  and  the  Minnesota  Company,  to  which  they  were  not  parties, 
is  of  no  effect  so  far  as  they  are  concerned;  that  they,  each  being 
the  holder  of  one  preferred  share,  are  shareholders  and  entitled 
to  be  nominated  and  are  qualified  for  election  to  the  Board  by 
reason  of  certain  provisions  of  The  Companies  Act,  and  that 
by-law  No.  6 providing  no  shareholder  is  qualified  to  act  as  a 
director  unless  he  is  the  holder  of  one  share  of  “B”  stock  is 
nugatory  and  of  no  effect  so  far  as  they  are  concerned. 

I am  referred  to  various  cases  to  support  the  view  that  the 
by-laws  are  an  “instrument”.  In  Mason  v.  Schuppisser  (1899), 
81  L.T.R.  147,  the  trustee  of  a bankrupt  claimed  an  interest 
under  a contract  of  sale  of  certain  real  estate  and  option  of 
repurchase  conferred  on  the  bankrupt,  and  on  an  originating 
summons  asked  certain  questions  which  involved  the  construc- 
tion of  the  written  contract.  Under  the  English  Rule,  in  effect 
similar  to  our  Rule  604,  the  contract  was  held  to  be  an  instrument. 
Stirling  J.,  stated  at  p.  148: 

“First  of  all,  is  this  a written  instrument?  It  seems  to  me 
that  the  word  ‘instrument’  was  meant  to  receive  a wide  construc- 
tion, and  that  it  would  apply  to  any  written  document  under 
which  any  right  or  liability,  whether  legal  or  equitable,  exists.  I 
have  no  doubt  that  it  was  intended  to  extend,  and  it  has  in  fact, 
I believe,  been  applied,  to  the  construction  of  such  mercantile 
instruments  as  bills  of  lading  and  charter-parties.  In  my  judg- 
ment, the  written  contract  for  the  sale  of  the  lease  is  an  instru- 
ment within  the  meaning  of  the  rule.  Next,  as  to  the  meaning 
of  the  word  ‘interested’.  The  words  are  ‘any  person  claiming  to 
be  interested  under  a deed,  will,  or  other  written  instrument’. 
The  word  is  a wide  one,  and  ought  to  extend,  as  it  seems  to  me, 
to  the  claim  of  any  person  who  has  an  interest  of  any  sort,  whe- 
ther vested  or  contingent,  whether  absolute  or  defeasible,  whether 
in  possession  or  reversion,  under  an  instrument  within  the  mean- 
ing of  the  rule.” 

In  Cyclists^  Touring  Club  v.  Hopkinson,  [1910]  1 Ch.  179,  the 
Court,  on  motion,  dealt  with  a question  of  construction,  and  con- 
struction only,  arising  upon  the  memorandum  or  association  of 
the  plaintiff  club  as  to  the  power  of  the  club  to  pay  a company’s 
secretary,  who  was  also  a member,  a gratuity.  So  in  Re  William 
Thomas  d Co.  Ltd.,  [1915]  1 Ch.  325,  the  Court,  on  motion, 
construed  the  memorandum  of  association  of  the  plaintiff  com- 
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pany  as  to  its  power  to  sell  a portion  of  its  premises  on  certain 
terms. 

Under  the  last  two  noted  cases  the  application  was  by  the 
company  as  to  the  construction  of  its  own  memorandum  of 
association. 

In  Morgan’s  Brewery  Co.  v.  Crosskill,  [1902]  1 Ch.  898,  the 
company  sought,  on  motion,  the  determination  of  certain  ques- 
tions with  reference  to  the  issue  of  preference  shares  arising  on 
the  construction  of  its  articles  of  association.  Buckley  J.,  de- 
clined to  decide  the  question  raised  in  the  absence  of  other 
members  of  the  class  of  shareholders  affected.  When  the  parties 
agreed  to  accept  the  Court’s  decision  as  between  themselves  only, 
the  questions  were  argued  and  decided. 

In  re  W.  J.  Blainey  Limited  and  the  City  of  Toronto,  [1935] 
O.R.  476,  Hope  J.  held  that  a municipal  by-law  restricting  the 
types  of  buildings  which  can  be  erected  on  a street  is  an  “instru- 
ment” within  the  meaning  of  Rule  604. 

As  urged  by  Mr.  Tilley,  the  English  cases  cited  of  companies 
making  applications  for  the  construction  of  their  memorandum 
of  association  should  be  viewed  in  the  light  of  the  fact  that  under 
the  English  Act  the  relationship  between  a company  and  its 
members  is  one  of  contract.  (See  sec.  20  The  Companies  Act 
(Eng.)  1929). 

In  the  Blainey  case  the  municipal  by-law  was  an  instrument 
under  the  definition  contained  in  the  Registry  Act,  and  the  ques- 
tion was  wholly  whether  on  the  construction  of  the  by-law  the 
plaintiff’s  title  to  the  property  in  question  was  affected. 

I am  of  opinion  that  the  company’s  general  by-laws  in  this 
case  cannot  be  said  to  be  an  instrument  on  the  construction  of 
which  alone  the  rights  of  the  applicants  turn.  However,  there 
is,  in  my  view,  a more  serious  objection  to  proceeding  by  way  of 
originating  motion.  John  Wall  in  his  affidavit  filed  on  the 
motion  states,  in  effect,  that  the  Minnesota  Company  and  Mr. 
Cosgrave,  its  president,  have  endeavoured  to  establish  a manage- 
ment under  the  complete  control  of  the  Minnesota  Company,  and 
that  the  action  taken  at  the  last  annual  meeting  and  the  proceed- 
ings now  pending  in  the  Courts  are  aimed  at  accomplishing  that 
purpose,  and  that  the  Minnesota  Company  and  Mr.  Cosgrave  are 
acting  in  these  proceedings,  indirectly  through  others,  rather 
than  directly  in  their  own  name.  In  other  words,  it  is  alleged 
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that  the  applicants  are  mere  agents  for  the  Minnesota  Company, 
acting  with  the  object  of  putting  their  principals  in  control.  To 
my  mind  that  raises  a vital  issue  of  fact  which  should  be  decided 
in  the  determination  of  their  rights  and  cannot  be  disposed  of 
here.  It  might  be  that  the  rights  of  the  applicants,  acting  for 
themselves  and  seeking  to  assert  their  own  rights,  not  as  agents 
for  or  on  behalf  of  the  Minnesota  Company,  would  be  quite 
different  from  their  rights,  if  acting,  as  alleged,  qua  the  Minne- 
sota Company,  and  as  mere  servants  and  agents  of  that  company. 

It  appears  clear  that  differences  have  arisen  in  the  company 
between  the  Minnesota  interests  and  the  Wall  interests,  and,  with 
the  allegation  made  in  these  proceedings  that  the  applicants  are 
acting  as  agents  for  the  Minnesota  Company,  that  important  ques- 
tion of  fact  falls  to  be  decided,  and  this  can  only  be  done  in  an 
action. 

In  any  event,  I am  of  opinion  all  necessary  parties  are  not 
before  the  Court.  I think  in  view  of  the  claim  by  the  applicants 
that  they  are  qualified  for  election  as  directors,  although  not 
holding  any  “B”  stock,  in  conflict  with  the  provisions  of  by-law 
No.  6,  which  is  apparently  in  result  of  the  pre-incorporation 
agreement  mentioned,  and  the  Minnesota  Company  being  a party 
to  that  agreement  and  a large  shareholder,  and  alleged  by  Mr. 
Wall  to  be  a real  principal  in  these  proceedings,  that  the  Min- 
nesota Company  should  be  a party.  Further,  the  applicants 
contend  they  are  qualified  as  such,  being  the  holders  of  one 
preferred  share.  In  my  view,  there  should  be  some  representa- 
tion of  the  preferred  shareholders,  as  a class,  in  order  that,  if  any 
declaration  were  made,  it  would  bind  the  class. 

It  has  been  repeatedly  stated  that  the  jurisdiction  to  make  a 
declaratory  order  should  be  exercised  with  care  and  caution. 
See  Re  Lockyer,  [1934]  O.R.  22,  and  particularly  the  remarks 
and  cases  cited  by  Middleton  J.A.,  at  p.  27.  It  is,  I think,  im- 
portant that  all  persons  who  might  be  affected  by  such  an  order 
should  be  before  the  Court.  Furthermore,  Rule  604  itself  pro- 
vides for  “notice  to  all  persons  concerned.”  In  my  view  the 
Minnesota  Company  and  the  preferred  shareholders,  as  a class, 
at  least,  are  concerned  with  any  declaration  of  the  rights  of  the 
applicants  here. 

Having  arrived  at  the  conclusion  that  the  matter  cannot  be 
disposed  of  on  motion,  and  that  the  necessary  parties  are  not 
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before  the  Court,  I feel  that  I should  not  discuss  or  express  any 
opinion  on  the  merits  as  argued  at  some  length.  If  the  matter 
should  go  to  the  Court  of  Appeal,  and  that  Court  should  differ 
from  my  view  on  the  procedure  as  expressed,  it  will  be  in  as  good 
a position  to  deal  with  the  merits  as  this  Court;  and  if  the  issues 
here  raised  should  become  the  subject  of  an  action,  it  might  be 
undesirable  to  have  on  record  any  expression  of  opinion  based 
on  the  material  on  this  application. 

The  motion  will  be  dismissed  with  costs  to  John  Wall;  no 
costs  to  the  company  Fine  Foods  of  Canada  Limited,  who  were 
not  represented  on  the  hearing,  although  served  with  notice  of 
motion. 

Lurton  E.  Felton  and  William  F.  Dietrich  appealed  to  the 
Court  of  Appeal  from  the  order  of  Gillanders  J.A. 

June  2nd,  1939.  The  appeal  was  heard  by  Robertson  C.J.O., 
Middleton  and  Hasten  JJ.A. 

Glyn  Osier,  K.C.,  R.  H.  Sankey,  K.C.,  and  W.  A.  G.  Kelley, 
for  the  appellants. 

W.  N.  Tilley,  K.C.,  and  J.  F.  Morlock,  for  the  respondents. 

The  Court^  at  the  conclusion  of  the  argument,  dismissed  the 
appeal  with  costs. 


Appeal  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Re  The  City  of  Toronto  and  Belding  Corticelli  Ltd. 

Assessment  and  Taxation — Municipal  business  assessment — Occupation 
of  premises  used  by  company  for  distribution  and  sale  of  its  goods 
which  are  fabricated  by  it  elsewhere — Whether  company  liable  for 
business  assessment  as  carrying  on  the  business  of  a manufacturer 
under  sec.  8(1)  (e)  of  The  Assessment  Act,  R.S.O.  1937,  ch.  272,  or 
as  carrying  on  the  business  of  a wholesale  merchant  under  sec. 
8(1)  (c)  of  the  Act. 

The  respondent  company  occupied  a portion  of  a building  situate  in  the 
appellant  city.  The  premises  in  question  were  used  by  the  respondent 
company  as  an  office  and  for  the  purpose  of  maintaining  a stock  of 
goods  manufactured  by  it.  The  actual  fabrication  of  the  respondent 
company’s  goods  was  done  in  the  Province  of  Quebec  and  the  office 
in  the  appellant  municipality  took  orders  for  goods  and  arranged 
for  delivery  of  goods  either  from  the  stock  on  hand  at  the  office  or 
from  the  factories  of  the  respondent  in  Quebec. 

Held,  by  the  Court  of  Appeal,  that  the  respondent  company  occupied 
and  used  the  premises  in  the  appellant  municipality  for  the  purpose 
of  carrying  on  the  business  of  a manufacturer  and  not  for  the  purpose 
of  carrying  on  the  business  of  a wholesale  merchant,  and  therefore 
that  the  respondent  company  was  liable  for  business  assessment  under 
clause  (e)  of  sec.  8(1)  of  The  Assessment  Act,  R.S.O.  1937,  ch.  272, 
for  60  per  cent,  of  the  assessed  value  of  the  premises  occupied  by  it, 
and  was  not  liable  for  business  assessment  under  clause  (c)  of  sec. 
8(1)  of  The  Assessment  Act  for  75  per  cent,  of  the  assessed  value  of 
the  premises  occupied  by  it:  Re  Studebaker  Corporation  of  Canada, 
Limited  and  the  City  of  Windsor  (1919),  46  O.L.R.  78,  applied;  Loblaw 
Groceterias  Ltd.  v.  The  Corporation  of  the  City  of  Toronto,  [1936] 
S.C.R.  249,  distinguished. 

An  appeal  by  The  City  of  Toronto  by  way  of  a stated  case 
under  sec.  85  of  The  Assessment  Act,  R.S.O.  1937,  ch.  272,  from 
a judgment  of  His  Honour  Judge  Denton,  of  the  County  Court 
of  the  County  of  York,  whereby  Belding  Corticelli  Ltd.  was  held 
liable  for  business  assessment  as  a person  carrying  on  the  busi- 
ness of  a manufacturer  pursuant  to  sec.  8(1)  (e)  of  The  Assess- 
ment Act,  and  not  as  a person  carrying  on  the  business  of  a 
wholesale  merchant  under  sec.  8(1)  (c)  of  the  Act. 

April  26th,  1939.  The  appeal  was  heard  by  Robertson  C.J.O., 
Fisher  and  Gillanders  JJ.A. 

J.  P.  Kent,  K.C.,  for  The  City  of  Toronto,  appellant. 

R.  L.  Kellock,  K.C.,  for  Belding  Corticelli  Ltd.,  respondent. 

May  11th,  1939.  The  judgment  of  the  Court  was  delivered  by 
Gillanders  J.A.: — This  is  an  appeal  by  the  City  Corporation 
by  way  of  stated  case  under  sec.  85  of  The  Assessment  Act,  from 
the  judgment  of  His  Honour  Frank  Denton,  Judge  of  the  County 
Court  of  the  County  of  York,  dated  February  23rd,  1939,  holding 
the  respondent  liable  for  business  assessment  as  a person  carry- 
ing on  the  business  of  a manufacturer  under  sec.  8,  subsec.  1(e) 
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of  the  said  Act,  and  not  as  a person  carrying  on  the  business  of  a 
wholesale  merchant  under  sec.  1,  subsec.  1(c).  1 

The  case  stated  by  the  learned  County  Court  Judge  setting  | 
out  the  facts,  his  decision  and  the  questions  for  this  Court,  is  as  | 
follows : ! 

“The  respondent  is  a company  incorporated  under  The  1 
Dominion  Companies  Act,  with  head  office  in  the  City  of  Mon-  ! 
treal.  Province  of  Quebec.  It  carries  on  the  business  of  a manu-  ' 
facturer  of  silk  goods  and  silk  and  cotton  threads,  and  the  sale  ; 
of  the  said  goods  which  it  manufactures.  Its  factories  are  located  ] 
in  the  Province  of  Quebec  and  no  actual  fabrication  of  goods  is  | 
done  in  the  Province  of  Ontario. 

“In  the  City  of  Toronto,  the  respondent  for  the  purposes  of 
its  business,  is  the  tenant  of  the  third  floor  of  a building  known 
as  No.  94  Wellington  Street  West,  which  part  is  assessed  for  ; 
$13,740.00.  These  premises  are  used  as  an  office,  and  for  the 
purpose  of  maintaining  a stock  of  goods  of  its  own  manufacture  , 
until  such  goods  are  sold.  At  the  hearing  before  me,  Mr.  Russell 
A.  Haydon,  the  local  manager,  employed  by  the  respondent,  gave  ' 
evidence  stating  he  was  in  charge  of  selling  and  distributing  the  , 
goods  of  the  respondent  in  Ontario  to  the  retail,  wholesale  and  I 
manufacturing  trades.  He  stated  that  he  and  his  assistants  were  j 
fully  engaged  in  taking  orders  for  goods,  and  that  such  goods  | 
were  delivered  from  the  premises  on  Wellington  Street,  if  in  | 
stock,  or  if  not,  from  the  factories  in  the  Province  of  Quebec.  i 

“The  Assessment  Roll  for  Ward  3 upon  which  the  respondent  | 
was  assessed  was  returned  in  the  year  1938  on  the  sixth  day  of 
August.  The  respondent  was  assessed  pursuant  to  the  provisions  I 
of  sec.  8,  subsec.  1(c),  of  The  Assessment  Act,  R.S.O.  1937,  ch.  j 
272,  for  seventy-five  per  centum  of  the  assessed  value  of  the  | 
premises  occupied  by  it,  or  for  $10,305.00.  The  respondent  i 
appealed  to  the  Court  of  Revision  for  the  City  of  Toronto  claim-  ■ 
ing  that  it  should  be  assessed  for  business  assessment  under 
clause  (e)  of  the  said  sec.  8,  subsec.  1,  of  The  Assessment  Act,  or  ; 
for  sixty  per  centum  of  the  assessed  value  of  the  premises  occu- 
pied by  it,  or  for  $8,244.00,  but  this  appeal  was  dismissed. 

“The  respondent  appealed  and  its  appeal  came  on  before  me 
on  the  twenty-third  day  of  February,  1939.  After  hearing  the 
evidence  adduced  and  counsel  for  both  parties,  I gave  judgment 
allowing  the  appeal  and  directed  that  the  assessment  of  the 
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respondent  for  business  tax  be  reduced  from  $10,305.00  to 
$8,244.00.  My  reason  for  such  finding  was  that  I considered 
that  the  respondent  was  not  occupying  the  said  premises  for  the 
purpose  of  carrying  on  the  business  of  a wholesale  merchant,  as 
contended  by  counsel  for  the  appellant  Corporation. 

“At  the  hearing,  counsel  for  the  said  appellant  asked  that  I 
grant  a stated  case,  pursuant  to  the  provisions  of  sec.  85  of 
the  said  Assessment  Act,  and  I now  submit  the  following  question 
for  the  Court  of  Appeal  for  Ontario  : 

“1.  Upon  the  facts  above  stated  and  upon  the  true  con- 
struction of  The  Assessment  Act,  particularly  sec.  8,  subsec.  1, 
clauses  (c)  and  (e)  thereof,  as  applied  to  such  facts,  was  I 
right  in  holding  that  the  respondent  should  be  assessed  for  busi- 
ness tax  in  respect  of  the  said  premises  pursuant  to  the  provi- 
sions of  the  said  clause  (e)  ? 

2.  If  question  1 is  answered  in  the  negative,  is  the  respondent 
liable  to  business  assessment  pursuant  to  the  provisions  of  the 
said  clause  (c)  ?” 

The  vital  question  to  consider  is  whether  the  respondent 
company  is  “occupying  or  using”  the  premises  in  respect  of  which 
it  is  assessed  for  the  purpose  of  “carrying  on  the  business  of  a 
wholesale  merchant”,  or  for  the  purpose  of  “carrying  on  the 
business  of  a manufacturer.”  Counsel  for  the  respondent  does 
not  contend  the  respondent  should  not  be  assessed  under  sec.  8, 
subsec.  1(e),  as  carrying  on  the  business  of  a manufacturer  in 
the  premises  in  question,  but  contends  the  respondent  is  not 
assessable  under  sec.  8(1)  (c)  as  carrying  on  the  business  of  a 
wholesale  merchant. 

As  set  out  in  the  stated  case  the  actual  fabrication  of  the 
respondent’s  goods  is  done  in  the  Province  of  Quebec,  and  the 
premises  in  question  in  the  City  of  Toronto  are  used  by  the 
respondent  as  an  office  and  to  maintain  a stock  of  goods  of  its  own 
fabrication  until  sold.  Orders  for  goods  are  taken  here  and 
goods  delivered  from  those  in  stock,  or  if  not  in  stock,  from  the 
factories  in  Quebec. 

Counsel  for  the  appellant  corporation  submits  that  one  must 
look  at  what  is  done  on  the  premises  in  question;  that  the  respon- 
dent is  there  engaged  in  the  business  of  a wholesale  merchant 
only,  and  should  be  so  assessed.  Among  other  authorities,  he 
relies  on  the  case  of  Lohlaw  Groceterias  Company  Limited  v.  City 
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of  Toronto,  [1936]  S.C.R.  249,  and  particularly  on  the  state- 
ment in  that  particular  case,  at  p.  254,  that  “the  occupation  or 
use  of  the  particular  land  subjected  to  this  special  assessment 
must  be  looked  at’’.  It  is  also  urged  that  the  concluding  words 
of  sec.  8,  subsec.  1(e)  must  be  construed  in  his  favour.  This 
subsection  read  with  the  operative  part  of  subsec.  1,  after  pro- 
viding for  the  assessment  of  every  person  occupying  or  using 
land  for  the  purpose  of  carrying  on  the  business  of  a manufac- 
turer for  a sum  equal  to  sixty  per  cent,  of  the  assessed  value, 
goes  on  to  say  “and  a manufacturer  shall  not  be  liable  to  business 
assessment  as  a wholesale  merchant  by  reason  of  his  carrying  on 
the  business  of  selling  by  wholesale  the  goods  of  his  own  manu- 
facture on  such  land.” 

Appellant  contends  that  “such  land”  is  limited  to  the  land 
on  which  the  goods  are  fabricated,  and  when  a manufacturer 
sells  his  goods  on  other  lands  in  a wholesale  way,  he  should  in 
respect  of  such  other  lands  be  assessed  as  occupying  or  using 
them  for  the  purpose  of  carrying  on  the  business  of  a wholesale 
merchant  and  not  the  business  of  a manufacturer. 

On  the  other  hand,  Mr.  Kellock,  for  the  respondent,  con- 
tends that  the  respondent  carries  on  in  the  premises  the  “busi- 
ness of  a manufacturer”  and  relies  on  the  principle  of  the 
decision  in  Re  Studehaker  Corporation  of  Canada,  Limited  and 
City  of  Windsor  (1919),  46  O.L.R.  78,  and  further  that  the  con- 
cluding words  of  sec.  8,  subsec.  1(e),  above  referred  to,  are  not 
taxing  words,  do  not  impose  any  extra  burden,  and  constitute 
merely  a saving  clause  which  has  no  application  here. 

On  consideration  I am  of  opinion  that  the  learned  County 
Court  Judge  was  right.  I think  the  principle  of  the  decision  in 
the  Studehaker  case  is  in  point  here.  In  that  case  the  Studebaker 
Corporation,  a company  manufacturing  automobiles,  had  its 
factories  and  head  office  in  the  Town  of  Walkerville  and  was  a 
tenant  of  certain  premises  in  the  City  of  Windsor,  which  it  used 
as  a show-room  and  sales-room,  for  the  sale  of  its  factory 
products  directly  to  the  public,  and  where  it  also  sold  gasoline 
and  maintained  a repair  station.  No  fabrication  or  manufactur- 
ing was  done  on  these  premises  nor  in  fact  in  that  municipality. 

In  the  Court  of  Appeal  it  was  held  that  the  company  was 
carrying  on  the  business  of  a manufacturer  and  that  the  business 
in  Windsor  in  the  premises  in  question  was  a part  of  that  busi- 
ness. Chief  Justice  Meredith  says,  at  p.  82 : 
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“The  appellant’s  business  has  two  branches,  one  its  manu- 
factory proper  and  the  other  its  show-room  and  sales-room,  and 
both  are  an  integral  part  of  the  business  of  a manufacturer 
carried  on  by  the  appellant.’’ 

In  the  case  of  Re  Hiram  Walker  and  Sons,  Limited,  and  Town 
of  Walkerville  (1917),  40  O.L.R.  154,  counsel  for  the  appellant 
company  argued  that  the  words  “business  of  a distiller’’  as  used 
in  The  Assessment  Act  meant  only  the  part  of  the  business 
carried  on  in  the  distillery  up  to  the  point  of  rectification.  After 
that  point  is  reached,  the  product  of  distillation  is  blended  and 
warehoused,  and  it  was  contended  that  only  that  part  of  the 
company’s  premises  used  for  the  purpose  of  distillation,  apart 
from  blending  and  warehousing,  should  be  considered  as  used 
in  the  business  of  a distiller,  but  Meredith  C.J.O.,  delivering  the 
judgment  of  the  Court,  says,  at  p.  156: 

“The  case  was  argued  by  Mr.  Anglin  as  if  the  legislation  im- 
posed taxation  in  respect  of  a ‘distillery’.  The  question  in  such 
a case  would  be  a very  different  one  from  that  which  arises  when 
the  taxation  is  in  respect  of  ‘the  business  of  a distiller’.  The 
Court  cannot,  I think,  know  judicially  what  such  a business  is, 
and  the  question  of  what  it  is  must  therefore  be  a question  of 
fact.  I do  not  think  that  there  can  be  any  reasonable  doubt 
that,  where  it  is  shown  that  a distiller,  in  addition  to  distilling, 
warehouses  the  product  of  distillation  and  also  blends  liquors 
from  the  processes  of  distillation  and  warehouses  these  liquors, 
the  business  of  distillation  as  used  in  the  clause  may  embrace  all 
these  branches  of  the  business.’’ 

“If  there  were  a business  assessment  imposed  upon  persons 
carrying  on  the  business  of  chemists  or  of  druggists,  could  it  be 
seriously  argued  that  only  the  premises  used  in  the  work  of 
compounding  medicines  was  to  be  taken  into  account?  Every 
one  knows  that  a druggist  does  not  confine  his  business  activi- 
ties to  the  compounding  and  selling  of  medicines,  and  yet  all 
outside  of  that  part  of  his  business,  according  to  the  contention 
of  the  appellant,  must  be  excluded  in  determining  the  liability 
to  taxation  or  the  extent  of  the  liability.  Such  considerations 
as  these  appear  to  me  to  show  that  the  question  must  be  one 
of  fact  in  each  case;  the  question  being  what  is  generally  under- 
stood to  be  comprehended  in  the  particular  business  designated.” 

Counsel  for  the  appellant  cites  the  case  of  Queen  v.  Pearson 
(1894),  1 C.C.C.  337.  This  is  a decision  of  a single  Judge  in  the 
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Supreme  Court  of  British  Columbia.  It  was  an  appeal  by  the  ' 
defendant  from  a conviction  for  carrying  on  a wholesale  busi-  ( 
ness  without  a license  as  required  by  law.  The  defendant  carried  j 
on  business  as  a woollen  importer  and  manufacturer,  importing  j 
materials  out  of  which  he  manufactured  articles  of  clothing,  and  ; 
sold  such  articles  by  wholesale  and  retail.  It  was  contended  that  | 
the  defendant,  being  a manufacturer,  was  not  liable,  but  it  was  j 
there  held  that  the  appellant  sold  his  manufactured  goods  whole-  i 
sale  to  the  trade  and  was  a wholesale  merchant.  This  is,  how-  ! 
ever,  a decision  on  another  statute  of  quite  a different  character,  | 
and  cannot  in  any  way  impair  the  authority  of  the  Studebaker  ! 
case  or  limit  its  application  here.  j 

Although  in  the  Studebaker  case  the  question  was  as  to  the  | 
taxation  of  the  premises  as  a retail  merchant,  I think  the  same  1 
principle  applies  here.  The  tax  in  this  case  is  not  on  a “manu-  i 
factory”,  but  on  premises  used  or  occupied  for  carrying  on  “the  | 
business  of  a manufacturer”,  and  I think,  in  view  of  the  cases,  ; 
effect  must  be  given  to  the  contention  of  respondent’s  counsel  | 
that  this  includes  the  selling  of  the  product  as  well  as  its  fabri-  i 
cation.  i 

In  the  words  of  the  learned  County  Court  Judge  in  the  Stude-  j 
baker  case,  at  p.  80,  “The  sale  of  the  product  of  a manufacturer,  | 
wherever  it  may  be  sold,  is  as  much  a part  of  the  business  of  the  j 
manufacturer  as  is  the  making  of  the  product,  and  is  clearly  i 
distinguishable  from  sale  by  a retail  merchant.  The  business  of  a j 
retail  merchant  is  the  selling  of  the  product  of  another  bought  by  | 
the  merchant  for  the  purpose  of  resale.” 

As  pointed  out,  while  the  question  here  is  different  in  that  it  I 
is  wholesale  instead  of  retail,  I think  the  same  principle  applies.  ! 

I think  the  Loblaw  case  is  distinguishable.  In  that  case,  until  i 
the  year  1933,  the  Loblaw  Company  was  liable  for  business  | 
assessment  as  a retail  merchant  for  a sum  equal  to  25  per  cent,  i 
of  the  assessed  value  of  the  land  occupied  or  used  for  the  purpose 
of  its  business.  In  1933  the  addition  of  what  is  now  sec.  8,  subsec. 
1(d),  provided  in  effect  for  the  assessment  of  every  person  | 
carrying  on  the  business  of  selling  or  distributing  goods  to  a ^ 
chain  of  more  than  five  retail  stores  or  shops  directly  or  in-  I 
directly  owned,  controlled  or  operated  by  him  “for  a sum  equal  | 
to  seventy-five  per  centum  of  the  assessed  value  of  the  land 
occupied  or  used  by  him  in  such  business  for  a distribution  prem- 
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ises,  storage  or  warehouse  for  such  goods,  wares  and  merchan- 
dise, or  for  an  office  used  in  connection  with  the  said  business.” 

There  was  a higher  rate  of  assessment  for  business  tax  im- 
posed upon  that  part  of  the  land  and  buildings  used  in  the  Loblaw 
Company’s  business  for  a special  purpose.  The  question  was  not 
what  business  was  carried  on  there,  but  to  what  special  purpose 
in  the  business  the  land  and  buildings  in  question  were  devoted. 

Here  the  question  is  whether  the  land  and  buildings  are  used 
for  carrying  on  a business  other  than  that  of  a manufacturer. 

In  the  Loblaw  case  the  Court  was  of  opinion  that  the  portion 
of  the  company’s  premises  in  question  did  not  come  plainly  with- 
in the  language  of  the  statute  imposing  the  special  tax  strictly 
read. 

To  my  mind,  the  case  does  not  assist  the  appellant  here. 

The  case  of  Re  The  City  of  Chatham  and  The  Canadian  Leaf 
Tobacco  Co.,  [1938]  O.W.N.  265,  has  given  me  some  difficulty. 
The  Tobacco  Company,  engaged  in  the  business  of  manufacturing 
and  processing  tobacco  and  having  a warehouse  or  factory 
wherein  the  business  of  manufacturing  was  carried  on,  for  the 
purpose  of  storage  leased  certain  other  premises  in  the  City  of 
Chatham,  wherein  they  stored  certain  of  their  products  at  a 
certain  rate  per  month  per  hogshead.  The  learned  County  Court 
Judge  found  that  the  premises  in  question  were  being  used  solely 
for  the  purpose  of  storing  goods  already  manufactured,  and  held 
that  the  company  was  not  assessable  in  respect  of  these  premises 
under  sec.  8,  subsec.  1(e). 

While,  in  that  case,  the  premises  in  question  were  used  ‘solely’ 
for  the  purpose  of  storage,  in  the  case  at  bar  the  respondent 
company  in  addition  to  maintaining  a stock  of  its  goods  in  the 
premises,  used  them  as  an  office,  and  apparently  keeps  a staff  of 
employees  in  the  premises  who  are  fully  engaged  in  taking  orders 
and  effecting  delivery.  The  decision  on  the  particular  facts  found 
in  that  case  does  not  further  the  appellant’s  contention  here. 

While  it  is  not  referred  to  in  the  report  of  the  case  in  the 
Weekly  Notes,  an  examination  of  the  stated  case  as  filed  in  the 
Canadian  Leaf  Tobacco  Company  case  discloses  that  the  Stude- 
baker  case  was  referred  to  and  discussed  by  the  County  Court 
Judge,  and  this  Court  apparently  did  not  think  that  case  applic- 
able to  the  facts  of  the  case  they  were  then  considering. 

In  the  case  at  bar,  the  County  Court  Judge  having  found 
that  the  respondent  is  a manufacturer,  that  the  premises  in  ques- 
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tion  are  used  for  the  purposes  stated,  and  that  the  goods  there 
stored  and  sold  are  goods  of  their  own  manufacture,  I think  l 
it  must  be  held  that  the  business  being  conducted  in  the  premises  i 
in  question  is  part  of  the  business  of  a manufacturer.  ' 

The  question  as  to  what  effect  should  be  given  to  the  con-  ' 
eluding  clauses  of  subsec.  1(e)  above  mentioned  has  given  me  I 
some  difficulty.  I think,  however,  that  the  words  “such  land”  ' 
must  be  related  to  the  land  referred  to  in  the  operative  part  of  ' 
subsec.  1,  occupied  or  used  for  the  purpose  of  any  business,  and 
that  in  view  of  the  fact  that  these  words  do  not  impose  any  | 
extra  burden  upon  the  taxpayer  they  are  not  effective  here. 

Subsec.  1(e)  of  sec.  8 was  formerly  subsec.  1(d)  of  sec.  10 
of  The  Assessment  Act,  and  the  provision  in  question  was  con- 
sidered by  Magee  J.A.  in  the  Studehaker  case.  He  says  in  part, 
at  p.  85: 

“The  statute  also  refers  to  selling  by  wholesale  upon  the  lands, 
but  I do  not  think  that  weighs  for  the  appellant,  by  meaning 
‘upon  the  land  where  he  manufactures.’  The  provision  was,  I 
think,  in  case  of  the  manufacturer,  to  relieve  him  from  the  higher 
tax — because  of  the  possibility  of  his  being  considered  a mer- 
chant.” 

Adopting  these  words  as  I do,  the  clause  in  question  does  not 
assist  the  appellant. 

For  the  reasons  stated,  I am  of  opinion  that  the  first  question 
submitted  to  this  Court  must  be  answered  in  the  affirmative.  In 
view  of  this,  it  is  unnecessary  to  answer  the  second  question. 

The  appeal  should  be  dismissed  with  costs. 


Appeal  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Rex  V.  Armitage. 

Criminal  Law — Indictment  by  Grand  Jury — Subsequent  amendment  of 
indictment  by  Judge  at  Assizes — Effect  of  amendment  to  deprive 
accused  of  his  right  to  elect  to  be  tried  by  County  Court  Judge 
without  a jury  under  Part  XVIII  of  The  Criminal  Code  and  to 
permit  Attorney-General  to  require  that  accused  be  tried  by  a jury 
under  sec.  775  of  The  Criminal  Code — Appeal  from  conviction  on 
amended  indictment  allowed. 

The  accused  was  convicted  after  a trial  before  a Judge  and  jury  at 
the  London  Assizes  of  obtaining  from  two  persons  a sum  of  money 
and  certain  shares  of  stock  by  false  pretenses  with  intent  to  defraud, 
contrary  to  sec.  405  of  The  Criminal  Code,  R.S.C.  1927,  ch.  36. 

After  the  Grand  Jury  had  found  a true  bill  on  the  indictment  as  it 
then  stood,  the  Judge  presiding  at  the  Assizes  amended  the  indict- 
ment by  adding  a reference  therein  to  a previous  conviction  of  the 
accused  on  a charge  of  theft.  The  accused  was  subsequently  tried 
and  convicted  under  the  amended  indictment.  The  amendment  of 
the  indictment  was  not  referred  to  the  Grand  Jury  and  one  effect 
of  the  amendment  was  to  deprive  the  accused,  by  virtue  of  secs.  465 
and  775  of  The  Criminal  Code,  of  his  right  to  elect  to  be  tried  before 
the  County  Judge  without  a jury  under  Part  XVIII  of  the  Code. 

Held,  by  the  Court  of  Appeal,  that  the  conviction  should  be  quashed. 
The  amendment  of  the  indictment  was  not  in  relation  to  a matter 
of  form  only,  but  was  in  relation  to  a matter  of  substance,  depriving 
the  accused  of  his  right  to  be  tried  before  the  County  Judge  without 
a jury.  The  amendment  was  not  one  which  should  have  been  made 
without  the  consent  of  the  Grand  Jury,  since  it  is  the  duty  of  the 
Grand  Jury  to  see  that  there  is  prima  facie  evidence  to  support  every 
allegation  in  the  indictment,  including  an  allegation  of  a previous 
conviction. 

An  appeal  by  the  accused  from  conviction  and  sentence  and 
a cross-appeal  by  the  Attorney-General  for  Ontario  from 
sentence. 

May  9th,  1939.  The  appeal  was  heard  by  Robertson  C.J.O., 
Middleton  and  Henderson  JJ.A. 

A.  G.  Slaght,  K.C.,  for  the  accused,  appellant. 

C.  R.  Magone,  K.C.,  for  the  Crown,  respondent. 

May  31st,  1939.  The  judgment  of  the  Court  was  delivered  by 
Robertson  C.J.O.: — An  appeal  from  conviction  of  appellant  after 
a trial  before  McFarland  J.,  and  a jury  at  London,  on  a charge 
of  obtaining  from  William  Dawson  and  his  wife  $5,380.00  in 
cash  and  certain  shares  of  stock,  by  false  pretenses,  and  with 
intent  to  defraud,  contrary  to  sec.  405  of  the  Criminal  Code. 
Appellant  also  appeals  against  his  sentence  of  two  and  one-half 
years  in  the  penitentiary,  and  the  Attorney-General  appeals, 
asking  that  the  sentence  be  increased. 

At  the  conclusion  of  the  argument,  the  Court  announced 
orally  that  the  appeal  against  conviction  should  be  allowed,  and 
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indicated  that  reasons  for  judgment  would  later  be  given  in  i 
writing.  | 

The  indictment  presented  by  the  Grand  Jury  contained  four  j 
counts,  each  charging  a separate  offence,  distinct  as  to  the  place 
where  the  alleged  offence  was  committed,  as  to  the  property 
involved,  and  as  to  the  person  or  persons  alleged  to  have  been 
defrauded.  One  count  was  for  theft  and  the  other  three  were 
under  sec.  405.  This  indictoent  was  preferred  before  the  Grand 
Jury  at  the  sittings  of  Assize  at  London,  on  7th  March,  1938,  with  j 
the  consent  of  the  presiding  Judge,  and  without  any  previous  ' 
committal  of  accused  for  trial.  Counsel  stated  that  there  had  ! 
been  a preliminary  hearing  before  a Magistrate  upon  one  of  the  ‘ 
charges,  but  that  the  Magistrate  had  not  committed  the  accused  ! 
for  trial.  , 

The  Grand  Jury  having  brought  in  a true  bill,  the  accused  | 
on  21st  March,  1938,  surrendered  into  the  custody  of  the  sheriff,  ! 
and  requested  that  he  be  taken  before  the  County  Judge  to  make  ' 
his  election  under  Part  XVIII  of  the  Code,  the  offences  charged  I 
in  the  indictment  all  being  within  the  jurisdiction  of  the  general  | 
sessions  under  sec.  582.  On  the  same  day,  and  before  the  indict-  I 
ment  had  been  amended  as  hereinafter  stated,  and  before  arraign- 
ment of  the  accused  at  the  Assizes,  he  was  brought,  in  the 
custody  of  the  sheriff,  before  the  County  Judge,  and  thereupon 
elected  to  be  tried  by  him.  No  time  for  trial  was  then  fixed,  * 
the  County  Judge  saying  that  he  would  not  deal  with  it  until  j 
he  learned  further  what  was  taking  place  at  the  Assizes.  j 

Before  this  election  was  made  the  Attorney-General  had  | 
indicated  in  writing,  pursuant  to  sec.  775  and  sec.  825(5)  of  the  j 
Criminal  Code,  that  he  required  the  charges  against  accused  to  | 
be  tried  by  a jury.  Some  fault  is  found  by  counsel  for  appellant  | 
with  the  form  in  which  this  requirement  is  stated,  but  I think  | 
nothing  turns  upon  that  in  this  appeal.  What  is  more  important  | 
is  the  fact  that,  as  the  indictment  then  stood,  three  of  the  j 
offences  charged  were  not  punishable  with  imprisonment  for  a 
period  exceeding  five  years,  the  Dawson  charge  being  one  of 
them. 

On  the  same  day,  March  21st,  but  after  accused  had  made 
his  election  before  the  County  Judge,  counsel  for  the  Crown 
applied  to  the  Judge  presiding  at  the  Assizes  and  obtained  an  | 
order  to  amend  the  indictment  by  adding  the  following:  j 
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“And  that  the  accused,  Fred  H.  Armitage,  was  previously 
convicted  on  the  30th  day  of  October,  A.D.  1931,  at  the  City  of 
Belleville,  in  the  County  of  Hastings  on  five  charges  of  theft, 
for  which  said  charges  he  was  sentenced  to  serve  five  years’ 
imprisonment  in  Kingston  Penitentiary  on  one  charge  and  one 
year’s  imprisonment  on  each  of  the  other  four  charges,  such 
sentences  to  run  concurrently  with  the  first  sentence  herein- 
before mentioned.” 

The  indictment  was  amended  accordingly,  but  it  was  not 
taken  again  before  the  Grand  Jury,  and  its  consent  or  approval 
was  not  asked  in  respect  of  this  amendment. 

The  accused  was  not  tried  at  that  sittings  of  Assize,  the 
trial  being  adjourned  by  the  presiding  Judge  to  the  next  jury 
sittings  at  London.  Apparently  no  further  proceeding  was  taken 
before  the  County  Judge  at  any  time. 

The  case  came  on  at  the  next  Assizes  on  the  23rd  September, 
1938,  when  counsel  for  the  accused  objected  to  the  trial  proceed- 
ing there  on  the  ground  that  accused  had  elected  a speedy  trial 
before  the  County  Judge.  This  objection  was  overruled  and 
accused  was  tried  upon  the  fourth  count  in  the  indictment — not 
the  Dawson  count.  The  jury  disagreed,  and  trial  on  all  counts 
was  then  postponed  until  the  next  Assizes. 

In  January,  1939,  the  matter  came  on  again  at  the  Assizes. 
Counsel  for  the  accused  repeated  his  objection  upon  the  ground 
of  the  election  of  trial  by  the  County  Judge.  The  objection  was 
again  overruled  and  a trial  was  had  upon  the  Dawson  count. 
The  jury  disagreed,  and  trial  on  all  counts  was  again  traversed 
to  the  next  Assizes. 

At  the  next  Assizes,  in  March,  1939,  counsel  for  accused 
made  his  objections  at  considerable  length,  including  an  objec- 
tion to  proceeding  under  an  indictment  that  had  been  amended, 
as  this  indictment  had  been,  without  the  consent  of  the  Grand 
Jury.  Effect  was  not  given  to  any  of  the  objections  and  the 
trial  proceeded  upon  the  Dawson  count,  and  the  accused  was 
found  guilty.  After  the  accused  had  been  found  guilty,  he 
was  asked  whether  he  had  been  previously  convicted,  as  alleged 
in  the  clause  added  to  the  indictment  by  amendment,  and  he 
admitted  the  previous  conviction.  He  was  thereupon  sentenced 
to  two  and  one-half  years’  imprisonment. 

It  is  not  claimed  by  counsel  for  the  Crown  that  the  amend- 
ment of  the  indictment  made  in  this  case  is  such  an  amendment 
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as  is  provided  for  by  any  section  of  the  Code,  such  as  secs.  889, 
891,  892,  893.  It  is  urged,  however,  that  the  amendment  did  not  \ 
add  a new  charge  to  the  indictment,  and  that  it  is  not  an  amend-  ^ 
ment  in  matter  of  substance,  and  in  support  of  this  it  is  pointed  ! 
out  that,  in  the  case  of  a summary  trial,  or  a speedy  trial  under  ! 
Part  XVIII,  it  is  not  necessary  to  say  anything  about  previous  j 
conviction  until  after  the  accused  is  tried  and  found  guilty  upon  \ 
the  charge  against  him.  See  Rex  v.  Mali  Chee  (1939),  71  Can.  ; 
Crim.  Cas.  63. 

No  doubt  the  amendment  does  not  add  a fresh  charge  to  i 
the  counts  upon  which  the  Grand  Jury  had  passed.  The  amend-  i 
ment  is,  however,  not  in  matter  of  mere  form.  The  amendment  , 
is  in  matter  of  substance,  and  the  Grand  Jury,  whose  indictment 
it  is,  has  not  consented  to  the  amendment.  Counsel  for  appellant 
alleged,  and  counsel  for  the  Crown  did  not  dispute,  that  the 
immediate  purpose  of  the  amendment  was  to  prevent  the  accused 
insisting  upon  a trial  before  the  County  Judge  under  Part  XVIII, 
by  making  the  indictment  one  to  which  sec.  465  of  the  Code  ' 
would  apply,  and  which  the  Attorney-General  might  require  to 
be  tried  by  a jury  under  sec.  775. 

I do  not  think  an  amendment  that  may  have  such  a result  , 
can  be  an  amendment  in  matter  of  form  only.  Its  effect  in  this  ‘ 
case  was  to  deprive  the  accused  of  the  right  to  be  tried  before  ! 
the  County  Judge  without  a jury.  This  is  matter  of  substance:  i 
Giroux  V.  The  King  (1917),  56  S.C.R.  63;  Rex  v.  Daly  (1923),  . 
55  O.L.R.  156.  The  amendment  also  made  it  possible  to  impose  | 
a much  longer  term  of  imprisonment  in  the  event  of  conviction.  : 

The  question  of  previous  conviction  is  itself  one  to  be  tried 
if  the  accused  denies  it.  There  may  be  a question  of  identity  or 
some  other  disputed  question  to  be  determined,  and  the  Grand 
Jury  might  well  desire  to  make  some  investigation  of  the  facts 
before  including  an  allegation  of  previous  conviction  in  the 
indictment.  The  Grand  Jury  should  “see  that  there  is  prima 
facie  evidence  to  support  each  allegation  that  they  find”:  Rex 

V.  Clark  (1853),  3 Car.  & Kir.  367,  per  Lord  Campbell  at  p.  369. 

In  my  opinion,  the  amendment  was  not  one  that  should  have  been  ^ 
made  without  the  consent  of  the  Grand  Jury,  and  the  conviction  : 
upon  it  cannot  stand. 

The  appeal  should  be  allowed  and  the  conviction  quashed,  and 
the  appellant  should  be  remitted  to  the  Court  below  to  be  tried  i 
upon  the  charges  in  the  indictment,  either  after  the  amended  ' 
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indictment  has  been  approved  by  the  Grand  Jury  or  upon  the 
indictment  as  it  stood  before  amendment,  if  not  so  approved.  The 
appeal  against  sentence  was  abandoned  and  is  dismissed. 

Apj^eal  allowed. 


[COURT  OF  APPEAL.] 

Rex  V.  Bowman. 

Criminal  Law — Operation  of  a motor  vehicle  in  a manner  dangerous  to 

the  public — Sec.  285(6)  of  The  Criminal  Code,  R.S.C.  1927,  ch.  36, 

as  amended  by  1938,  2 Geo.  VI,  ch.  44 — Degree  of  negligence. 

In  considering  whether  an  accused  person  is  guilty  of  the  offence  of 
driving  a motor  vehicle  on  a highway  recklessly,  or  in  a manner 
which  is  dangerous  to  the  public,  contrary  to  sec.  285(6)  of  The 
Criminal  Code,  R.S.C.  1927,  ch.  36,  as  amended  by  1938,  2 Geo.  VI, 
ch.  44,  all  the  circumstances  of  the  case,  including  the  nature,  condi- 
tion and  use  of  the  highway,  and  the  conditions  of  traffic  to  be 
expected,  are  specifically  required  to  be  considered  in  arriving  at  a 
conclusion  as  to  whether  there  has  been  an  infringement  of  the 
statute. 

Held,  on  the  facts  and  considering  all  the  circumstances  referred  to, 
that  in  the  present  case  the  accused  was  not  guilty  of  an  offence 
under  sec.  285(6). 

An  appeal  by  the  accused  from  his  conviction  by  Magistrate 
McCrimmon  at  the  City  of  Woodstock  on  a charge  under  sec. 
285(6)  of  the  Criminal  Code,  R.S.C.  1927,  ch.  36,  as  amended 
by  1938,  2 Geo.  VI,  ch.  44. 

The  accused  was  sentenced  to  six  months’  imprisonment  and 
was  fined  $50.00  and  costs. 

The  appeal  was  heard  by  Robertson  C.J.O. , Middleton  and 
Masten  JJ.A. 

J.  W.  Pickup,  K.C.,  and  L.  M.  Ball,  for  the  accused,  appellant. 

C.  R.  Magone,  K.C.,  for  the  Crown,  respondent. 

June  6th,  1939.  The  judgment  of  the  Court  was  delivered  by 
Masten  J.A.: — This  is  an  appeal  by  the  accused  from  a con- 
viction made  at  the  City  of  Woodstock  by  Magistrate  M.  D. 
McCrimmon  dated  4th  day  of  May,  whereby  the  accused  was 
convicted  under  subsec.  6 of  sec.  285  of  the  Criminal  Code  and 
was  sentenced  on  the  11th  day  of  May  to  six  months’  imprison- 
ment and  fined  $50  and  costs. 

Subsection  6 above  referred  to  provides  as  follows : 

“(6)  Every  one  who  drives  a motor  vehicle  on  a street,  road, 
highway  or  other  public  place  recklessly,  or  in  a manner  which 
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is  dangerous  to  the  public,  having  regard  to  all  the  circumstances  | 
of  the  case,  including  the  nature,  condition,  and  use  of  the  street,  I 
road,  highway  or  place,  and  the  amount  of  traffic  which  is  i 
actually  at  the  time,  or  which  might  reasonably  be  expected  to  | 
be,  on  such  street,  road,  highway  or  place,  shall  be  guilty  of  an  ' 
offence  and  liable,  | 

(a)  upon  indictment  to  imprisonment  for  a term  not  exceed-  I 
ing  two  years  or  to  a fine  not  exceeding  one  thousand  dollars  or  i 
to  both  such  imprisonment  and  fine;” 

The  case  was  tried  as  an  indictable  offence  upon  an  informa-  j 
tion  as  follows:  For  that  the  accused  “did  unlawfully  drive  | 

motor  vehicle  bearing  license  number  39B42  recklessly  or  in  a I 
manner  which  was  dangerous  to  the  public  having  regard  to  all  | 
the  circumstances  of  the  case  contrary  to  sec.  285(6)  of  the  j 
Criminal  Code.” 

By  the  words  of  the  statute  above  quoted,  all  the  circum-  j 
stances  of  the  case  including  the  nature,  condition  and  use  of  ! 
the  street,  road,  highway  or  place,  and  the  conditions  of  traffic  | 
to  be  expected,  are  emphatically  and  specifically  required  to  be  | 
taken  into  consideration  in  arriving  at  a conclusion  as  to  whether  | 
there  has  been  an  infringement  of  the  statute.  | 

On  the  hearing  of  the  appeal,  the  Court  was  unanimously  of  | 
the  opinion  that,  taking  into  consideration  all  the  circumstances 
as  indicated  by  the  statute,  there  was  no  breach  by  the  accused, 
and  the  conviction  was  quashed.  | 

The  facts  upon  which  this  conclusion  was  reached  may  be  | 
briefly  stated,  as  follows:  The  following  sketch,  taken  largely  ! 

from  Exhibit  9,  coupled  with  the  evidence,  assists  in  indicating  j 
the  locus  in  quo  and  the  occurrence.  The  accused  was  pro-  | 
ceeding  in  a northerly  direction  from  his  home  on  the  side-road  j 
and  turned  westerly  at  the  point  where  the  side-road  debouches  I 
into  the  concession  road.  He  was  going  at  four  miles  an  hour,  j 
There  was  no  collision,  and  he  was  wholly  unaware  until  some  ; 
time  after  that  McClay’s  car  had  struck  any  one.  At  the  point  j 
marked  “A”  on  the  sketch,  he  was  passed  by  a motor  car  driven  ! 
by  one  George  McClay,  which  car  was  proceeding  in  an  easterly  | 
direction  on  the  concession  road.  It  is  admitted  by  McClay  || 
that  he  had  been  going  at  45  miles  an  hour  and  he  claims  to  have 
slowed  down  to  30,  but  the  evidence  would  appear  to  indicate  that  ? 
he  must  have  been  travelling  at  a much  higher  rate  of  speed.  | 
Owing  largely  to  his  rate  of  speed,  McClay,  after  first  indicating 
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an  intention  to  pass  in  front  of  the  accused,  that  is  on  the  left- 
hand  side  of  the  accused,  changed  his  view  and  passed  on  the 
right-hand  side  of  the  accused’s  motor,  which  was  then  at  or 
about  the  point  marked  “A”  on  the  sketch.  In  so  doing,  he 
passed  over  some  uneven  territory  in  the  triangle  shown  on  the 
sketch,  lost  control  of  his  car,  and  ran  into  and  killed  a man  who 
was  working  in  a ditch  on  the  highway. 


The  only  suggestion  made  on  behalf  of  the  Crown  for  the 
purpose  of  supporting  the  conviction  of  the  accused,  is  that, 
having  stopped  for  an  instant  to  let  a passenger  alight  from  the 
running  board  of  his  car,  he  then  proceeded  recklessly  to  enter 
on  the  concession  road  when  McClay  was  about  174  feet  away 
from  the  intersection. 

Bearing  in  mind  that  the  sole  question  before  this  Court  is  as 
to  whether  the  accused  was  driving  his  motor  recklessly  or  in  a 
manner  which  was  dangerous  to  the  public,  we  think  that,  con- 
sidering the  distance  that  McClay  was  away,  considering  that 
the  accused  was  proceeding  at  four  miles  an  hour,  and  particu- 
larly considering  the  fact  that  at  this  intersection  he  had  the 
right-of-way  over  McClay,  who  was  at  his  left-hand  side,  that 
the  Magistrate  was  not  warranted  when  considering  all  these 
circumstances  in  holding  that  the  accused  was  guilty  of  an 
infringement  of  the  statute. 
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This  suffices  to  dispose  on  the  facts  of  the  question  before  i 
us;  but  in  view  of  the  fact  that  this  addition  to  our  Criminal  Code  1 
has  only  recently  been  enacted,  it  may  be  of  assistance  to  refer 
to  the  judgment  of  the  House  of  Lords  in  the  case  of  Andrews  v. 
Director  of  Public  Prosecutions,  [1937]  A.C.  576. 

The  English  Road  Traffic  Act  of  1930,  at  sec.  11,  renders  | 
liable  to  fine  or  imprisonment  any  person  who  drives  recklessly 
or  at  a speed  or  in  a manner  which  is  dangerous  to  the  public,  j 
The  section  is  almost,  though  not  quite  identical  with  our  own,  | 
and  at  page  584,  Lord  Atkin  says : j 

“There  can  be  no  doubt  that  this  section  covers  driving  with  | 
such  a high  degree  of  negligence  as  that  if  death  were  caused  | 
the  offender  would  have  committed  manslaughter.  But  the  con-  ; 
verse  is  not  true,  and  it  is  perfectly  possible  that  a man  may  | 
drive  at  a speed  or  in  a manner  dangerous  to  the  public  and  | 
cause  death  and  yet  not  be  guilty  of  manslaughter:  and  the  | 
Legislature  appears  to  recognize  this  by  the  provision  in  s.  34  ; 

of  the  Road  Traffic  Act,  1934,  that  on  an  indictment  for  man-  ! 
slaughter  a man  may  be  convicted  of  dangerous  driving.  But,  | 
apart  altogether  from  any  inference  to  be  drawn  from  s.  34 
I entertain  no  doubt  that  the  statutory  offence  of  dangerous  i 
driving  may  be  committed,  though  the  negligence  is  not  of  such  ! 
a degree  as  would  amount  to  manslaughter  if  death  ensued.  As 
an  instance,  in  the  course  of  argument  it  was  suggested  that  a 
man  might  execute  the  dangerous  manoeuvre  of  drawing  out  to  i 
pass  a vehicle  in  front  with  another  vehicle  meeting  him,  and  be  | 
able  to  show  that  he  would  have  succeeded  in  his  calculated  i 
intention  but  for  some  increase  of  speed  in  the  vehicles  in  front:  j 

a case  very  doubtfully  of  manslaughter  but  very  probably  of  ; 
dangerous  driving.  I cannot  think  of  anything  worse  for  users  ! 
of  the  road  than  the  conception  that  no  one  could  be  convicted  of  j 
dangerous  driving  unless  his  negligence  was  so  great  that  if  he  | 
had  caused  death  he  must  have  been  convicted  of  manslaughter.”  | 

The  conviction,  including  suspension  of  license,  is  quashed.  j 


Ap'peal  allowed  and  conviction  quashed. 
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[URQUHART  J.] 

Re  Hogle. 

Trusts — Charitable — Gift  to  institution — No  such  institution  in  existence 
— Cy-pres — Benefit  of  crippled  children — Consideration  of  organiza- 
tion and  objects  of  several  charitable  institutions  so  as  to  determine 
which  one  most  closely  approaches  intention  of  testator. 

The  testatrix  bequeathed  the  residue  of  her  estate  to  her  executor  in 
trust  to  pay  the  income  therefrom  to  “The  Protestant  Home  for 
Crippled  Children,  Toronto,  Ontario”.  No  institution  of  this  name 
existed  either  at  the  date  of  the  will  or  at  the  date  of  the  death  of  the 
testatrix. 

Held,  (1)  The  will  indicated  a general  charitable  intention  to  benefit 
crippled  children  and  the  cy-pres  doctrine  applied. 

(2)  On  a consideration  of  the  organization  and  objects  of  several  chari- 
table institutions  which  claimed  the  funds,  the  institution  which  most 
closely  approached  the  expressed  intention  of  the  testatrix  was  The 
Home  for  Incurable  Children  at  Toronto  and  the  funds  should  be  used 
for  the  benefit  of  this  institution. 

A MOTION  by  the  executor  of  the  will  of  Mary  Jane  Hogle, 
deceased,  for  the  opinion  and  advice  of  the  Court  as  to  the  dis- 
tribution of  the  residue  of  the  estate. 

The  motion  was  heard  by  Urquhart  J.  in  Court  at  Kingston. 
D.  J.  Rankin,  for  the  executor. 

J.  M.  Farrell,  K.C.,  for  the  next-of-kin. 

H.  L.  Cartwright,  for  The  Public  Trustee. 

Hugh  Donald,  K.C.,  for  The  Home  for  Incurable  Children. 

H.  L.  Steele,  for  Protestant  Children’s  Homes. 

W.  H.  Herringtoji,  K.C.,  for  Loyal  True  Blue  and  Orange 
Home. 

J.  A.  R.  Mason,  for  Ontario  Society  Crippled  Children. 

D.  G.  Cunningham,  for  The  Hospital  for  Sick  Children. 

M.  L.  Martyn,  for  Crippled  Children’s  Committee  of  Rameses 
Temple,  Toronto. 

March  15th,  1939.  Urquhart  J.: — This  is  an  application  by 
the  executor  of  the  last  will  and  testament  of  Mary  Jane  Hogle, 
deceased,  for  an  order  construing  her  will  and  determining  who 
is  entitled  to  the  income  of  the  residue  of  the  deceased. 

The  deceased  Mary  Jane  Hogle  lived  in  the  Township  of 
Portland,  in  the  County  of  Frontenac.  She  was  the  widow  of  a 
farmer  named  Sampson  Lake  Hogle,  also  at  the  time  of  his 
decease  on  January  30th,  1930,  of  the  said  Township  of  Portland. 
At  the  time  when  Mr.  Hogle  made  his  will,  however,  he  lived  in 
Victoria,  B.C. 

Mrs.  Hogle  died  on  or  about  the  20th  day  of  May,  1938,  at 
the  City  of  Victoria,  in  the  Province  of  British  Columbia,  but  her 
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domicile  was  in  the  Province  of  Ontario  and  her  usual  place  of  j 
abode  was  at  the  said  Township  of  Portland.  | 

By  her  will  dated  the  12th  June,  1936,  and  drawn  by  a i 
solicitor,  Mr.  D.  G.  Rankin  of  Kingston,  Ontario,  she  appointed 
the  Royal  Trust  Company  of  Toronto  as  executor,  gave  a legacy 
to  a niece  named  Mary  Evans  of  Moscow,  Ontario,  $500.00  and  ' 
disposed  of  the  residue  of  her  estate  as  follows : 

“All  the  rest,  residue  and  remainder  of  my  estate  I give,  devise 
and  bequeath  unto  my  executor  and  trustee  to  hold  the  same  in 
trust  and  to  pay  the  income  therefrom  to  the  Protestant  Home 
for  Crippled  Children,  Toronto,  Ontario.  And  it  is  my  desire 
that  the  balance  of  my  husband’s  estate  shall  be  considered  as 
part  of  my  estate  for  this  purpose  his  will  having  failed  to  specify 
clearly  any  particular  object  of  his  bounty.”  The  same  words. 
The  Protestant  Home  for  Crippled  Children,  were  in  an  earlier 
will,  made  in  June,  1934,  as  the  evidence  filed  shows. 

Mr.  Hogle,  her  husband,  in  his  will  dated  the  30th  October, 
1929,  which  is-  drawn  on  a will  form  printed  for  Litchfield’s 
Limited  of  Victoria,  B.C.,  gave  to  certain  nephews  and  nieces, 
his  farm,  being  the  east  half  of  lot  16  in  the  7th  Concession  of 
Portland.  Then  he  bequeathed  unto  his  wife  Mary  Jane  Hogle 
all  bonds.  Dominion  and  Provincial,  and  all  moneys  in  the  bank  , 
and  “in  my  possession  at  the  time  of  my  death,  to  have  all  the  , 
interest  derived  from  the  said  bonds  and  moneys  while  she 
remains  my  widow,  the  said  bonds  to  be  invested  in  Dominion 
bonds  from  time  to  time  as  necessary  and  at  her  death  to  go  to 
Dominion  Government  to  be  invested  by  them  as  they  fall  due 
in  Dominion  bonds,  the  interest  to  be  given  once  a year  to  i 
hospitals  and  homes  for  destitute  or  crippled  children  of  Protes- 
tant management  anywhere  in  the  Dominion  of  Canada  share  and 
share  alike  while  water  runs  and  grass  grows.”  The  will  appears 
to  be  in  his  own  handwriting,  but  was  duly  attested  and  admitted  ; 
to  probate. 

The  estate  of  Mrs.  Hogle  is  said  to  amount  to  about  $25,000.00. 
Part  of  this  consisted  of  certain  bonds  which  passed  from  her 
husband,  and  also  there  were  certain  Province  of  Ontario  bonds 
which  had  been  registered  in  the  joint  names  of  the  testatrix 
and  her  husband  and  the  survivor  of  them,  and  these  bonds 
were  so  registered  with  a view  to  saving  trouble  in  cashing  j 
coupons  in  the  event  of  the  death  of  either.  These  bonds  might 
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have  been  considered  by  the  testatrix  as  having  come  to  her 
from  the  estate  of  her  husband. 

After  Mrs.  Hogle  died,  her  executor  investigated,  but  could 
find  no  institution  in  Toronto  with  the  precise  name  “Protestant 
Home  for  Crippled  Children,  Toronto,  Ontario”,  and  so  a similar 
application  to  the  present  was  made  to  Chevrier  J.  in  Chambers 
on  the  23rd  day  of  September,  1938,  by  the  executor  for  the 
opinion,  advice,  and  direction  of  the  Court  upon  the  same  ques- 
tion that  has  been  propounded  to  me,  namely,  “Who  is  entitled 
to  the  residue  of  the  said  estate  which,  according  to  the  will 
of  the  deceased,  is  given  to  the  Protestant  Home  for  Crippled 
Children,  Toronto,  Ontario,  the  identity  of  which  is  not  known?” 

On  hearing  counsel  for  the  executor  and  for  the  Public 
Trustee,  who  alone  were  represented,  Chevrier  J.  made  an  order 
that  a reference  be  directed  to  the  Local  Master  at  Kingston 
to  determine  what  parties  should  be  served  to  appear  before 
the  Local  Master  on  a reference  which  was  also  directed  by 
Chevrier  J.  to  that  officer  to  inquire  and  report  whether  there 
exists  in  the  City  of  Toronto  any  Protestant  institution  or  in- 
stitutions for  crippled  children,  or  any  institution  or  institutions 
in  the  said  city  performing  similar  work. 

There  was  also  another  issue  directed  to  the  Local  Master 
as  to  which  of  Mr.  Hogle’s  bonds  passed  to  Mrs.  Hogle,  but  that 
is  not  before  me. 

Later,  on  the  21st  of  December,  1938,  Chevrier  J.  made  a 
second  order,  as  the  Local  Master  had  died  before  completing 
the  reference,  that  the  reference  be  continued  before  His  Honour 
Judge  Madden,  County  Judge  at  Napanee,  sitting  as  Local  Judge 
at  Kingston. 

The  said  Local  Judge  duly  heard  evidence,  received  affidavits, 
and  considered  the  claims  of  about  44  applicants  from  all  over 
Canada,  and  he  has  made  a report  dated  the  3rd  February,  1939. 
This  report  apparently  was  not  filed  any  place.  No  motion  is 
made  before  me  to  confirm  the  report  but,  by  consent  of  all 
parties  appearing  before  me,  this  motion  was  treated  both  as  a 
motion  by  the  executor  to  confirm  the  report,  a motion  by  some 
claimants  by  way  of  appeal  from  the  report,  and  also  a motion 
to  me  to  construe  the  above  residuary  clause  of  the  will. 

The  Local  Master  had  before  him  only  the  solicitor  for  the 
executor,  the  solicitor  for  the  Public  Trustee,  a solicitor  acting 
for  three  claimants,  namely,  the  Shriners’  Hospital,  Montreal, 
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Loyal  True  Blue  and  Orange  Home,  and  Orange  Benevolent  ; 
Society  of  Saskatchewan;  the  solicitor  for  Protestant  Children’s  1 
Homes;  the  solicitor  for  the  heirs-at-law;  and  the  solicitors  for 
the  heirs-at-law  of  the  husband’s  estate.  Certain  evidence  was 
taken  viva  voce  and  also  certain  affidavits  and  exhibits  were  filed. 
Some  more  evidence  has  since  been  received  and  admitted  by  me. 

The  Master’s  report  is  as  follows : 

“That  there  is  no  Protestant  Home  for  Crippled  Children  at 
Toronto,  Ontario,  the  institution  named  in  the  will  of  the  de- 
ceased. 

“The  Protestant  Children’s  Homes,  one  of  the  claimants,  con- 
tends and  I find  that  it  does  not  operate  a home  for  crippled 
children,  but  it  is  a Protestant  organization  caring  for  crippled  ! 

children  to  a very  limited  extent  in  foster  homes.  During  the  i 

years  1929  and  1938  inclusive,  this  organization  cared  for  only  | 

six  crippled  children,  and  during  the  year  1938  they  cared  for  i 

four  hundred  children  which  were  placed  in  foster  homes,  and  | 

only  two  of  those  were  crippled  children.  I further  find  that  this  | 

organization  has  no  means  of  taking  care  of  any  children  except  * 

in  foster  homes,  and  the  number  of  these  homes  varies  according  j 

to  the  demands  made  upon  them  for  the  placing  of  children  I 

brought  to  them  for  their  attention.  This  organization  has  no 
connection  or  affiliation  with  any  hospital  or  institution. 

“The  Ontario  Society  for  Crippled  Children  is  a non-sectarian 
society,  and  has  no  hospital  or  home  in  connection  with  it,  ! 
although  its  work  is  devoted  exclusively  to  the  welfare  of  crippled  | 
children  and  its  headquarters  is  located  in  the  city  of  Toronto.  i 

“The  Home  for  Incurable  Children,  located  at  278  Bloor  j 
Street  East,  Toronto,  is  an  institution  devoted  to  the  welfare  of  ; 
crippled  children.  This  home  is  non-sectarian  and  cares  for  | 
incurable  children,  crippled  and  maimed;  and  the  percentage  of  ■ 
Protestant  children  cared  for  in  the  last  five  years  is  approxi-  ! 
mately  77  per  cent,  of  its  patients.  The  number  of  children 
cared  for  by  this  home  annually  is  about  forty.  j 

“The  Hospital  for  Sick  Children,  College  Street,  Toronto,  is  j 
a non-sectarian  hospital  carrying  on  the  work  of  a general 
hospital  for  sick  and  crippled  children.  About  80  per  cent,  of 
the  crippled  children  cared  for  by  this  Hospital  are  Protestants. 

In  their  affidavit  filed  they  state  that  this  hospital  affords 
treatment  to  the  largest  number  of  crippled  children  of  any 
institution  in  the  Dominion  of  Canada.” 
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He  makes  no  definite  finding  as  to  who  was  entitled  or  who 
complies  most  nearly  with  the  description.  He  makes  no  finding 
or  reference  to  the  Loyal  True  Blue  and  Orange  Home,  or  to 
the  Shriners’  Hospital  in  Montreal,  and  the  former  of  these 
parties  ask  for  leave  to  appeal  from  the  report,  if  such  appeal 
is  necessary.  It  is  difficult  to  see  how  the  Shriners’  Hospital, 
Montreal,  would  benefit  by  the  clause.  However,  it  developed 
that  the  party  represented  by  the  solicitor  before  the  Master 
as  the  Shriners’  Hospital,  Montreal,  was  really  the  Crippled 
Children’s  Committee  of  Rameses  Temple,  Toronto,  which  does 
work  similar  to  the  Shriners’  Hospital  in  Montreal. 

The  matter  has  been  argued  as  an  originating  motion,  and 
I have  treated  the  report  as  being  of  assistance  rather  than  as 
being  of  any  authoritative  value.  The  Local  Judge  has  played 
a very  useful  part  in  sifting  and  narrowing  the  possible  claimants 
to  those  represented  before  me,  which  are  the  claims  which  in  his 
and  my  opinion  have  the  slightest  chance  of  success. 

The  first  question  I have  to  consider  is  whether  the  gift  fails 
altogether,  and  an  intestacy  results.  We  must  ask  ourselves 
what  the  intention  of  the  testatrix  was  ? 

If  she  had  named  a specific  institution  which  was  in  existence 
at  the  time  of  the  will,  but  which  has  ceased  to  exist,  then  the 
gift  would  lapse  and  there  would  be  an  intestacy  as  the  gift  itself 
is  in  the  residue:  Clark  v.  Taylor  (1853),  1 Drew.  642;  United 

Church  V.  Murphy , [1931]  1 D.L.R.  452;  Re  McDougall,  [1939] 
O.W.N.  64. 

I think,  however,  that  the  testatrix  had  in  her  mind  more 
than  a mere  intention  to  benefit  one  specific  institution.  She 
had  an  intention  to  benefit  “crippled  children”. 

The  second  part  of  the  residuary  clause  refers  to  an  attempt 
on  the  part  of  her  husband  (above  quoted)  to  provide  for  a 
charitable  purpose  and  to  the  failure  on  his  part  to  express 
clearly  his  intention.  From  that  it  can  be  inferred  that  it  was 
not  her  intention  to  fail  in  the  same  way. 

Of  course  this  may  operate  in  two  ways.  It  might  be  argued 
that,  as  her  husband’s  intentions  were  general,  she  made  her’s 
very  specific,  and  that,  having  named  a non-existent  organization, 
the  gift  lapsed. 

On  the  contrary,  her  husband  had  in  mind  a very  wide  benefit 
for  the  destitute  and  crippled  children  of  Canada.  His  wife, 
seeing  that  this  was  too  general  and  too  vague,  narrowed  it 
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down  considerably,  but  her  paramount  intention  was  not,  as  I 
see  it,  from  the  two  wills,  merely  to  benefit  one  institution,  but 
was  to  benefit  crippled  children.  She  merely  made  the  benefit 
less  wide  and  more  local. 

I think  a clear  charitable  intention  was  expressed  in  her  will. 
The  mode  as  specified  cannot  be  executed,  but  the  intention  of 
the  testatrix  will  not  be  allowed  to  fail  if  any  mode  can  be 
substituted  to  accord  as  nearly  as  possible  with  the  mode  specified 
by  the  testatrix:  Edwards  v.  Smith  (1887),  25  Gr.  159;  Gillies 

V.  McConacliie  (1882),  3 O.R.  203;  Re  Clapper  (1910),  2 O.W.N. 
111. 

No  great  injustice  to  the  relatives  is  done  by  this  interpreta- 
tion, because,  if  the  testatrix  had  wished  them,  or  any  of  them 
to  benefit,  she  would  have  so  provided.  Also  it  must  be  remem- 
bered that  she  wished  to  carry  out,  if  possible,  her  husband’s 
wishes  but  to  make  them  now  more  certain.  The  law  also  leans 
against  an  intestacy. 

I find,  therefore,  that  there  was  no  lapse,  but  that  the  gift 
in  question  should  be  administered  cy-pres,  and  that  the  provision 
in  the  residue  for  the  above  charitable  object  should  be  for  the 
benefit  of  such  one  or  ones  of  the  claimants  before  me  as  most 
nearly  answer  the  description. 

A considerable  amount  of  extrinsic  evidence  is  offered.  I 
believe  that  it  is  admissible  in  a case  of  this  sort  to  show  the 
nature  of  the  societies  claiming,  their  organization  and  objects, 
the  knowledge  of  the  testatrix  and  the  like:  Re  Garrick  (1929), 
64  O.L.R.  39. 

The  solicitor  who  drew  the  present  will  says  that  the  words 
“Protestant  Home  for  Crippled  Children,  Toronto,  Ontario”,  were 
used  in  a former  will.  This  will  was  drawn  by  another  Kingston 
solicitor  who  swears  that  the  testatrix  stated  to  him  that  the 
home  she  had  in  mind  was  carrying  on  work  similar  to  a hospital 
for  crippled  children  in  Vancouver  where  she  had  formerly  re- 
sided, but  that  solicitor  is  unable  to  say  what  hospital  in  Van- 
couver or  what  particular  home  in  Toronto  the  testatrix  referred 
to.  An  affidavit  was  made  by  her  niece,  who  also  swears  that 
the  testatrix  mentioned  such  a place  in  Vancouver,  but  that 
she  did  not  know  what  home  in  Vancouver  was  intended  for 
comparison. 
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These  last  two  statements  are  not  of  much  help,  and  we  are 
left  in  the  dark  as  to  what  hospital  or  home  the  testatrix  intended 
as  a comparison. 

There  are  in  the  name  itself  five  words  claimed  by  one  or 
other  of  the  contending  parties  to  be  of  paramount  importance, 
namely,  Protestant,  Home,  Crippled,  Children  and  Toronto.  The 
question  is  which  is  or  are  the  key  word  or  words? 

I believe  that  the  phrase  “Crippled  Children”  is  the  most 
important  part  of  the  description  and  that  her  charitable  inten- 
tion was  to  benefit,  not  children  at  large,  but  crippled  children. 

What  is  the  order  of  importance  of  the  other  words  in  the 
description?  To  determine  this,  we  must  look  at  the  last  part 
of  the  paragraph,  disposing  of  the  residue:  “And  it  is  my  desire 

that  the  balance  of  my  husband’s  estate  shall  be  considered  as 
part  of  my  estate  for  this  purpose,  his  will  having  failed  to 
specify  clearly  any  particular  object  of  his  bounty.” 

This  sentence  is  confirmed  by  the  part  of  the  affidavit  of  her 
niece,  Mary  Emily  Evans,  above  referred  to.  She  swears  that 
the  testatrix’  husband  had  made  the  testatrix  promise  that  she 
would  give  her  bonds,  etc.  to  the  Protestant  Home  for  Crippled 
Children,  or  a home  for  crippled  children  under  strictly  Protes- 
tant management.  Also,  according  to  the  said  niece,  it  was  the 
solicitor  who  drew  the  first  will  who  suggested  Toronto.  His 
affidavit,  however,  does  not  bear  this  out. 

At  any  rate  the  husband  had  been  too  vague  in  his  designation 
of  a charity,  and  his  widow,  the  testatrix,  wanted  to  make  things 
more  specific.  Therefore,  to  throw  light  on  who  is  to  get  the 
benefit  of  the  income  of  her  estate  in  perpetuity  under  the  residu- 
ary clause,  we  have  to  look  at  the  husband’s  words  and  compare 
them  with  the  words  she  used. 

In  his  will  the  husband  had  intended  to  benefit  “destitute  or 
crippled  children”.  The  testatrix  cuts  the  benefit  down  to  crip- 
pled children,  and  so  my  first  conclusion  is  that  the  accent  is  on 
both  words  “crippled”  and  “children”,  rather  than  on  children 
alone,  and  that  therefore  the  benefit  is  not  for  children  in  general, 
or  needy  and  destitute  children,  but  is  for  crippled  children. 

This  interpretation  of  the  will  would  have  the  effect  of  elimin- 
ating those  institutions  which  deal  in  the  main  with  other  chil- 
dren rather  than  with  crippled  children  from  our  consideration. 
Unless  an  institution  has,  as  its  predominating  object,  the  care 
of  crippled  children,  it  must  be  eliminated. 
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By  the  same  reasoning,  it  appears  to  me  that  the  next  im- 
portant word  in  the  description  of  the  charity  is  the  word  “home”.  | 
Again,  it  will  be  noted  that  the  husband  in  his  will  desired  to 
benefit  hospitals  or  homes,  although,  from  the  will  itself,  there  is  ' 
some  doubt  in  my  mind  whether  the  expression  is  not  hospitals  : 
and  homes.  I do  not  think  it  makes  any  difference  which  reading  | 
is  correct.  The  testatrix  cuts  down  again  by  eliminating  from  } 
her  will  the  word  “hospitals”. 

It  was  a home  for  crippled  children  that  she  desired  to  benefit.  : 
A home  is  within  the  gift,  but  hospitals  are  not,  and  purely 
hospitals  are  excluded:  See  Re  Alehin’s  Trusts  (1872),  L.R.  14  i 

Eq.  230,  at  page  232,  referred  to  in  Hanson  v.  Torrence,  [1938] 

4 D.L.R.  470,  at  page  480. 

The  next  most  important  word  is  “Toronto”.  The  husband,  , 
it  will  be  seen,  wished  to  benefit  institutions  in  the  whole  of 
Canada.  Whether  the  lawyer  drawing  the  first  will  suggested  it 
or  not,  there  is  a clear  limitation  in  the  testatrix’  will  to  Homes 
for  Crippled  Children  in  Toronto,  by  reason  of  the  contrast  with 
the  husband’s  will. 

The  location  of  the  institution  is  very  important,  and  the 
rule  is  that,  where  the  location  is  made  exact,  it  must  not  only  ‘ 
be  shown  that  there  was  an  institution  elsewhere  to  which  the  | 
name  set  forth  in  the  will  was  particularly  appropriate,  but  also  j 
that  there  was  no  institution  in  the  place  particularly  mentioned  ' 
to  which  the  name  could  be  applied,  before  the  gift  could  be  i 
diverted  from  the  institution  in  the  place  particularly  mentioned : ' 

In  re  Clergy  Society  (1856) , 2 K.  & J.  615,  at  page  618;  Bradshaw  i 
V.  Thompson  (1843),  2 Y.  & C.  Ch.  Cas.  295;  Wilson  v.  Squire  | 
(1842) , 1 Y.  & C.  Ch.  Cas.  654. 

Although  it  was  strenuously  argued  before  me  on  behalf  ' 
of  certain  institutions  that  the  word  “Protestant”  was  the  most  ! 
important  and  dominating  word,  in  my  estimation  it  is  the  least  ! 
important  of  all.  In  the  first  place,  we  must  consider  how  ' 
this  word  in  connection  with  charitable  institutions  has  been 
interpreted  in  the  past.  In  Manning  v.  Robinson  (1898),  29  O.R. 
483,  Armour  C.J.  thought  the  word  “Protestant”  used  in  an  ex- 
pression  “among  such  Protestant  charitable  institutions”  was  ? 
referable  not  only  to  the  objects  of  the  charitable  institutions  i 
but  also  to  their  government : “And  I call ‘Protestant  charitable  ( 

institutions’  such  charitable  institutions  as  are  managed  and  ' 
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controlled  exclusively  by  Protestants  and  are  designed  for  the 
bestowal  of  charity  upon  Protestants  alone.” 

Unfortunately,  the  learned  Chief  Justice  gave  no  reasons 
for  this  opinion.  Had  I been  interpreting  the  word  in  the  first 
instance  without  the  guidance  of  this  decision,  I would  have 
confined  myself  to  the  first  part  of  the  definition.  To  my  mind, 
a Protestant  institution  in  such  connection  means  Protestant 
management,  regardless  of  what  people  it  takes  in.  A charitable 
institution  must  be  charitable  in  its  administration  of  funds, 
and  it  should  not  be  debarred  from  participating  in  such  a gift 
merely  because  of  the  fact  that  as  to  its  choice  of  the  people  to 
be  helped  it  becomes  a good  Samaritan  and  may,  although  the 
management  of  the  institution  is  Protestant,  take  in  a few  people 
of  another  faith,  or  of  no  faith  at  all. 

Fortunately,  I am  able  to  distinguish  this  present  case  from 
the  one  above  quoted  by  turning  once  more  to  the  husband’s 
will.  It  is  quite  clear  that  the  word  “Protestant”  in  the  testatrix’ 
will  refers  to  Protestant  management,  and  not  to  patients  or 
recipients.  The  husband’s  will  uses  the  very  words  “Protestant 
management”.  Her  niece  swears  that  the  husband  had  requested 
the  wife  to  leave  her  estate  to  an  institution  “under  strictly 
Protestant  management”,  and  her  words  in  her  own  will  are  not 
inconsistent  with  that  and  the  word  must  be  construed  as  refer- 
ring to  management  rather  than  as  to  referring  to  the  religion 
of  those  who  are  benefited. 

So  no  charity  should  be  excluded  from  consideration  merely 
because  it  takes  in  a limited  number  of  other  creeds,  so  long  as 
the  management  is  entirely  Protestant. 

I do  not  think,  however,  that  non-sectarian  institutions  in  a 
province  or  city  which  is  predominately  Protestant  should  be 
included,  unless  their  management  is  entirely  Protestant:  Man- 

ning V.  Robinson  (supra). 

Another  reason  for  the  subordinate  position  in  which  I place 
the  word  “Protestant”  is  this.  Charity  in  its  legal  sense  com- 
prises four  divisions,  (a)  trusts  for  the  relief  of  poverty;  (b) 
trusts  for  the  advancement  of  education;  (c)  trusts  for  the 
advancement  of  religion,  and  (d)  trusts  for  other  purposes  bene- 
ficial to  the  community  not  falling  under  the  preceding  heads: 
The  Commissioners  for  Special  Purposes  of  The  Income  Tax  v. 
Pemsel,  [1891]  A.C.  531;  Theobald  on  Wills,  7th  ed.  351. 
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The  charity  in  question  here,  the  care  and  looking  after  of 
crippled  children,  falls  into  the  fourth  class.  i 

The  paramount  charitable  object  of  the  testatrix  is  not  the 
advancement  of  religion,  but  is  the  helping  of  crippled  children, 
and,  therefore,  so  far  as  the  word  “Protestant”  in  the  clause  is  j 
concerned,  it  may  be  deleted  as  non-charitable,  and,  therefore,  | 
it  sinks  into  an  inferior  and,  to  my  mind,  last  position.  | 

Before  I go  on  to  apply  the  principles  above  set  forth  to  ; 
the  cases  put  forward  by  the  various  claimants,  I should  refer 
to  the  case  of  Re  Dickson  (1923),  24  O.W.N.  161,  which  is  the  ! 
only  case  I could  find  where  the  words  used  by  a testator  came  ; 
close  to  the  words  used  by  the  testatrix  in  the  case  at  bar.  In  ; 
that  case  the  legacy  was  to  “the  Protestant  Hospital  for  Crippled 
Children  in  Montreal”.  There  was  no  institution  of  that  precise 
name  in  that  City.  Three  institutions  claimed  the  legacy.  First,  , 
Children’s  Memorial  Hospital  which  takes  care  of  crippled  chil-  i 
dren  as  part  of  its  charitable  objects.  Secondly,  Montreal  Chil- 
dren’s Hospital  which  is  much  smaller  than  the  other  and  had 
only  been  in  existence  for  four  or  five  years,  but  for  some  time 
before  the  will,  and  which  did  similar  work  but  on  a smaller 
scale.  Thirdly,  The  Shriners’  Hospital  for  Crippled  Children  • | 
incorporated  in  February,  1922  (the  will  was  dated  June,  1922,  ; 
and  the  death  of  the  testator  occurred  in  that  year).  The  pur-  | 
pose  of  the  last  hospital  was  to  establish  a series  of  hospitals  for  i 
treatment  of  crippled  or  diseased  children,  in  many  ways.  In  , 
dealing  with  the  last  named  hospital,  it  was  thought  by  Smith  J.,  | 
who  heard  the  motion,  that  it  would  be  impossible  in  the  short  | 
time  between  the  incorporation  of  the  hospital  and  the  date  of  ' 
the  will  that  she  would  know  of  it,  and  the  legacy  was  given  to  : 
the  first  institution  as  being  the  most  probable.  Smith  J.  said 
that  it  was  true  that  the  word  “Protestant”  was  used  to  ; 
characterize  the  hospital  intended  and  that  the  name  did  not  ' 
appear  in  any  of  the  claimants’  names  and  that  in  Montreal  there  ; 
were  many  hospitals  which  were  exclusively  Roman  Catholic 
organizations.  Also,  he  says  that  similar  non-denominational  i 
institutions  are  operated  almost  exclusively  by  Protestants,  and 
in  the  general  view  of  the  public  are  regarded  as  Protestant  i 
institutions,  though  not  actively  such,  and  that  that  accounted  j 
for  the  designation  by  the  testatrix  of  the  institution  as  Protes-  ^ 
tant  in  her  will.  Unfortunately  again,  the  reasons  for  judgment  i 
in  this  case  are  rather  meagre,  but  the  case  is  a useful  one  to  | 
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demonstrate  that  the  word  “Protestant”  is  not  a very  important 
word  as  compared  with  other  words  used  in  the  description.  The 
case  is  also  useful  for  a purpose  which  I shall  mention  later  on. 

Let  us  now  take  the  various  claimants:  (1)  The  Hospital  for 
Sick  Children,  Toronto.  The  management  of  this  hospital  is  non- 
sectarian, although  in  1936  the  seventeen  members  of  the  Board 
of  Trustees,  the  Hospital  Superintendent,  the  Superintendent  of 
Nurses  and  the  Secretary  were  all  Protestants.  If  the  institu- 
tion had  complied  in  other  ways  with  the  description  in  the 
residuary  clause  I would  not  have  ruled  it  out  on  the  ground 
that  it  was  not  a Protestant  institution. 

It  might  be  taken  to  be  an  institution  of  Protestant  manage- 
ment, although  it  might  not  always  remain  strictly  so. 

Although  the  affidavit  filed  by  this  claimant  alleges  that  it 
cares  for  the  largest  number  of  crippled  children  of  any  institu- 
tion in  Canada,  it  takes  care  annually  of  over  9,000  sick  children, 
and  therefore  it  will  be  seen  that  only  a very  small  part  of  its 
work  is  the  care  and  treatment  of  crippled  children.  As  the 
name  of  the  hospital  implies  it  deals  with  sick  children  generally. 

Furthermore,  it  is  a hospital  and  not  a home.  Most  of  its 
crippled  children  work  is  handled  for  another  of  the  claimants. 
The  Crippled  Children’s  Committee  of  Rameses  Temple.  The 
hospital  is  at  Toronto  and  therefore  complies  with  that  part  of 
the  description. 

However  as  it  fails  in  the  two  most  important  features, 
namely,  that  it  is  not  predominantly  for  crippled  children  and 
as  it  is  a hospital  and  not  a home,  it  will  have  to  be  excluded. 

In  my  opinion,  although  it  is  not  one  of  the  bases  of  my 
judgment,  this  institution  could  hardly  be  the  one  intended. 
It  is  much  in  the  public  eye.  It  appeals  widely  for  funds.  Its 
work  and  name  are  well  known.  I do  not  think  that  she  could 
have  had  it  in  her  mind’s  eye  when  she  made  her  will,  and  if 
my  reasoning  is  right  it  must  be  excluded. 

(2)  Protestant  Children’s  Homes.  At  the  hearing  I thought 
that,  as  this  organization  had  a name  which  was  nearest  in  form 
to  that  used  in  the  bequest,  it  might  have  the  best  chance  of 
benefiting  by  the  testatrix’  bounty. 

Its  management  is  wholly  Protestant.  It  formerly  had  two 
Homes,  but  these  were  abandoned  in  1926  and  1930,  long  before 
the  will  and  even  before  the  husband  died.  It  cares  for  about  400 
children  up  to  about  sixteen  years  of  age,  and  it  will  care  for 
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crippled  children.  However  last  year  it  only  cared  for  two 
crippled  children,  which  is  about  one-half  of  one  per  cent,  of 
those  cared  for.  Since  1930  it  has  operated  no  home  but  all 
children  are  placed  out  under  supervision  in  foster  homes.  It  is 
in  Toronto.  However  it  fails  on  two  grounds,  namely,  that  crip- 
pled children’s  work  is  only  a very  incidental  part  of  its  work, 
and,  secondly,  that  it  has  no  home. 

(3)  The  Loyal  True  Blue  and  Orange  Home.  This  Home 
is  situated  near  Richmond  Hill,  about  fifteen  miles  north  of  Tor- 
onto on  Yonge  Street.  The  institution  is  a corporation.  Its 
head  office  is  at  the  home  of  its  secretary,  Mr.  C.  M.  Carrie, 
619  Euclid  Avenue,  Toronto,  where  the  institution  receives  its 
mail  and  where  it  maintains  a telephone.  Its  stationery  shows 
that  this  is  so,  but  the  stationery  also  has  a picture  of  the  Home 
on  it.  Mr.  Carrie  has  made  an  affidavit  that  this  institution  is 
often  referred  to  as  being  at  Toronto.  I doubt  if  I can  give  effect 
to  this,  because  the  location  of  the  Home  is  very  well  known. 
Some  time  ago  it  was  declared  by  Order-in-Council  of  the  Pro- 
vincial Government  to  be  within  the  area  of  the  Public  School 
Board  of  Toronto.  It  is  a “home”  which  cares  for  about  150 
children,  70  per  cent,  from  the  City  of  Toronto.  These  children, 
however,  are  destitute  children  and  no  special  provision  is  made 
for  crippled  children,  although  the  Home  will  take  them  if 
required. 

Some  effort  has  been  made  in  the  evidence  of  the  niece  above 
referred  to,  stressing  the  Protestant  objects  and  management 
of  this  institution,  which  are  undoubted,  to  show  why  the  testa- 
trix inevitably  must  have  meant  this  organization.  This  Home 
has  existed  in  its  present  location  since  January,  1930.  As  the 
husband  died  on  the  30th  January,  1930,  and  as  he  made  his 
will  on  the  30th  October,  1929,  he  could  scarcely  have  known 
of  this  institution.  However,  up  to  1922  this  Home  was  estab- 
lished near  Picton,  Ontario.  Picton  is  about  thirty-five  miles 
from  Kingston,  and  up  to  that  time  it  was  the  only  Protestant 
Home  for  children  in  that  area. 

It  was  argued  that  the  testatrix  would  have  remembered  this 
and  also  the  fact  that  it  had  moved  to  Toronto,  and  that  she 
would  not  define  very  clearly  between  Toronto  and  what  is 
almost  a suburb  thereof.  I do  not  think  the  evidence  offered 
goes  that  far. 
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The  same  evidence  shows  that  the  deceased  and  her  husband 
were  both  Protestants.  It  also  shows  that  he  did  not  belong 
to  the  Orange  Order,  and  in  fact  that  he  did  not  believe  in 
societies,  although  he  had  no  objection  to  the  Orange  Order.  On 
the  contrary,  the  testatrix  never  lived  in  Toronto  and  had  no 
particular  interest  in  it,  although  she  did  occasionally  go  to  the 
Exhibition.  It  was  also  said  in  evidence  that  the  husband  used 
to  play  on  occasions  in  the  Orange  Band,  but  on  these  occasions 
he  was  paid  for  his  services. 

In  her  evidence  the  niece  says  that  both  husband  and  wife 
attached  importance  to  Protestant  management.  I do  not  think 
that  extrinsic  evidence  of  that  sort  should  override  the  words  of 
the  will.  So,  although  it  is  a Home  and  a Protestant  Home,  it 
is  not  in  Toronto,  even  though  its  head  office  is  there  and  it 
gets  mail  there,  and  also  it  cannot  be  said  that  it  is  in  any  way 
a home  for  crippled  children.  It  is  rather  a home  for  destitute 
children,  and  destitute  children  are  ruled  out  of  consideration  by 
the  difference  in  the  two  wills. 

Also  the  Home  itself  being  outside  of  Toronto,  comes  into 
competition  with  an  institution  in  Toronto  answering  closely,  if 
not  exactly,  except  in  name,  to  the  description  in  the  will,  and  so 
the  question  of  locality  becomes  very  important.  I do  not  think 
the  location  of  the  head  office  is  important,  but  it  is  merely  a 
matter  of  convenience.  Therefore  I am  forced  to  reject  the 
claim  of  this  organization. 

Now  we  come  to  four  organizations  whose  paramount  con- 
cern is  the  care  of  crippled  children,  and  it  becomes  necessary 
to  consider  these  very  closely  to  see  if  any,  or  all,  can  be  given 
the  benefits  set  forth  in  the  will  for  the  relief  of  crippled  children. 
I will  deal  with  two  of  these  together,  4 and  5. 

(4)  Ontario  Society  for  Crippled  Children;  and 

(5)  Crippled  Children’s  Foundation  Fund. 

These  are  inter-allied  corporations,  each  having  its  head 
office  at  the  City  of  Toronto,  and  their  sole  purpose  is  to  care 
for  crippled  children  in  Ontario.  The  former  was  incorporated 
on  September  25,  1930,  the  latter  on  November  28th,  1934.  I 
shall  refer  to  these  as  the  Society  and  the  Foundation  respectively 
in  order  to  avoid  confusion.  The  Foundation  provides  a perman- 
ent endowment,  the  interest  of  which  goes  to  the  carrying  on  of 
the  work  of  the  Society.  The  management  of  both  these  bodies 
is  non-sectarian.  In  1938  the  Society  cared  for  1,279  crippled 
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children  in  Ontario,  (a)  in  private  homes,  (b)  in  hospitals,  (c)  | 

at  Blue  Mountain  Camp  near  Collingwood,  Ontario,  a convales-  i 
cent  home  for  crippled  children  operated  by  the  Society  in  the 
summer  months. 

Of  the  children  cared  for,  1,006  were  Protestants,  225  were 
Roman  Catholics,  6 were  Jews,  and  42  were  of  unknown  religion. 
There  is  no  hospital  or  home.  The  Foundation  derives  its  revenue 
from  Government  grants,  private  charity,  and  the  contributions 
of  various  service  clubs  which  are  interested  in  the  crippled  chil- 
dren movement. 

With  some  hesitation,  I must  exclude  these  organizations  from 
participation  in  the  gift.  Their  scope  is  Province  wide.  There  | 
is  no  Home  and  the  management  is  not  Protestant.  It  is  certain,  ! 
as  the  husband  died  before  the  incorporation  of  either,  that  he  ! 
could  not  have  had  either  organization  in  mind  in  drawing  his  | 
will.  However,  the  Society  above  named  was  in  existence  shortly  | 
after  his  will  and  long  before  the  testatrix’  will.  The  Foundation  j 
was  not  incorporated  until  after  her  first  will  was  drawn.  It  is  | 
very  improbable  that  she  had  in  mind  either  of  these  organiza-  ! 
tions,  but  I am  not  excluding  them  on  that  ground,  but  on  the  | 
other  grounds  above  mentioned.  i 

(6)  The  next  organization  to  be  considered  is  the  Crippled  j 
Children’s  Committee  of  Rameses  Temple,  Toronto.  As  this  1 
organization  comes  still  closer  to  the  intention  of  the  words  of  ! 
the  will,  it  is  well  that  I deal  a little  more  in  detail  with  its  I 
case.  I am  greatly  indebted  to  the  brilliant  and  exhaustive  | 
argument  submitted  by  Mr.  Marty n,  not  only  on  all  phases  of  j 
the  law  applicable  to  charitable  gifts,  but  also  on  the  application  j 
of  that  law  to  the  case  of  his  client.  Mr.  Martyn  was  not  present  j 
at  the  argument,  but  I gave  him  permission  to  put  in  a written  I 
argument,  having  first  gone  over  with  him  thoroughly  the  argu-  ; 
ments  submitted  before  me  of  all  the  other  claimants,  so  that  j 
neither  he  nor  his  client  has  lost  anything  by  the  fact  that  he  | 
was  not  at  the  hearing.  However  as  many  other  counsel  were  j 
represented,  some  from  out  of  town,  I decided  it  was  best  to  i 
adopt  the  above  course.  i 

The  Crippled  Children’s  Committee  of  Rameses  Temple  is  j 
located  in  Toronto.  It  is  composed  exclusively  of  persons  profess-  | 
ing  the  Protestant  religion.  It  is  a committee  of  the  Mystic  | 
Shrine,  an  order  composed  only  of  Masons  who  have  progressed  | 
far  in  the  Craft  and  who  must  in  Ontario  to  progress  thus  far 
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subscribe  to  the  teaching  of  the  Christian  faith.  Roman  Catho- 
lics are  excluded,  not  by  the  Masons  themselves,  but  by  the 
Canon  Law  of  that  Church,  and  this  fact,  with  the  subscribing 
to  certain  teachings  of  the  Christian  faith,  would  conclusively 
prove  that  in  Ontario  the  management  was  wholly  Protestant; 
so  that  on  two  grounds,  one  of  location,  and  because  of  its 
Protestant  management,  the  Committee  would  answer  the  de- 
scription. 

The  Committee  exists  and  works  for  one  purpose  only;  to 
assist  in  every  way  possible  children  who  are  crippled  and 
have  no  other  means  of  obtaining  the  necessary  assistance.  The 
Committee  is  concerned  only  with  crippled  children  and,  no 
matter  how  deserving  a case,  the  Committee  refers  it  to  some 
other  agency  unless  the  child  is  crippled.  The  Committee  has 
an  agreement  with  the  Sick  Children’s  Hospital,  which  agree- 
ment was  filed,  and  it  shows  that  18  cots  labelled  “Rameses 
Temple”  have  been  provided  in  perpetuity  for  the  use  of  the 
patients  of  this  Committee,  and  that  all  surgical  and  medical  aid 
required  were  to  be  free  of  any  cost  to  the  Committee  or  to 
the  patient.  For  these  privileges  the  Temple  has,  since  1931,  paid 
the  annual  sum  of  $5,000.00  to  the  Hospital  for  Sick  Children. 
In  addition  to  the  facilities  provided  at  the  main  hospital  in 
Toronto,  provision  of  a special  nature  has  been  made  for  patients 
of  that  hospital  at  Thistletown,  Ontario,  a short  distance  outside 
the  City  of  Toronto,  and  the  crippled  children  supported  by  the 
Shrine  are  given  change  in  environment  from  city  conditions  to 
those  of  the  country. 

The  Committee  also  assists  in  the  maintenance  of  a camp  at 
Blue  Mountain,  Collingwood,  Ontario,  for  its  children  in  summer 
time.  The  Committee  has  also  acted  in  the  past  few  years  in 
close  co-operation  with  a Provincial  committee,  and  has  sup- 
ported the  work  of  that  body  to  some  extent.  Although  the 
Committee  has  formulated  plans  which  are  still  under  active 
consideration  to  provide  its  own  home  and  hospital  facilities, 
these  plans  have  unfortunately  been  deferred  owing  to  the  de- 
pressed state  of  business  during  the  last  ten  years. 

The  Committee  alleges  that,  since  no  crippled  child  can 
adequately  be  cared  for  in  any  institution  not  equipped  and 
maintained  and  staffed  with  the  facilities  of  a hospital,  and 
since  the  crippled  child  cannot  be  maintained  alone,  he  must  be 
treated,  the  very  nature  of  the  problem  raised  by  the  crippled 
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child  makes  the  word  “home”  almost  synonymous  with  hospital. 
Were  it  not  for  the  contrast  between  the  husband’s  will  and  that 
of  the  testatrix,  I would  be  disposed  to  give  effect  to  this  argu- 
ment. However,  this  is  not  a home,  and  it  either  farms  out  its 
children  to  hospitals,  or  treats  them  at  their  own  homes,  and, 
therefore,  while  it  complies  in  all  respects,  it  lacks  the  aspect  of 
“home”  which  I consider  to  be  the  second  most  important  part 
of  the  description  used  by  the  testatrix. 

In  addition  to  that,  its  secretary,  Mr.  Hopper,  has  filed  an 
affidavit  that  the  only  institutions  in  Toronto  devoted  to  the 
welfare  of  crippled  children  are  (1)  the  Hospital  for  Sick 
Children;  (2)  The  Home  for  Incurable  Children.  This,  of  course, 
is  not  conclusive,  but  it  only  confirms  my  idea  that  the  word 
“home”  is  of  very  great  importance  in  deciding  this  matter. 

This  organization  comes  so  closely  to  the  description  and 
desires  of  the  testatrix  that  I would  hesitate  to  exclude  them 
from  the  benefit,  and  I have  been  asking  myself  if  I should  follow 
the  procedure  in  Williams  v.  Roy  (1885),  9 O.R.  534,  where  the 
bequest  was  divided  between  two  parties  despite  the  apparent 
intention  of  the  testator  to  benefit  a single  organization.  In 
that  case,  however,  one  organization  could  not  definitely  be  said 
to  fit  the  description  better  than  the  other. 

In  it  the  testator  had  made  a bequest  to  the  Protestant  , 
Orphans’  Home  for  Boys  in  Toronto.  There  was  no  institution  i 
of  that  name  in  the  City,  but  there  were  two  with  similar  objects, 
either  of  which  might  have  been  intended.  As  it  was  doubtful 
which  he  intended  to  benefit,  the  bequest  was  divided  equally 
between  them. 

A somewhat  similar  disposition  was  made  in  the  case  of  Re 
Paine  (1910),  2 O.W.N.  494.  However,  there  was  not  in  these 
cases  the  additional  assistance  which  has  been  provided  by  the 
case  at  bar  of  the  comparison  with  another  will.  i 

So  I think,  if  there  is  a Home  in  Toronto  which  cares  for 
crippled  children  and  which  is  of  Protestant  management,  and  if 
it  answers  more  closely  to  the  description  and  intention  contained 
in  the  testatrix’  residuary  clause  than  any  other,  that  I should 
follow  the  lead  of  cases  like  Re  McConaghy  (1920),  18  O.W.N. 
223;  Re  Dickson  (1923),  24  O.W.N.  161;  Re  McDougall,  [1939] 
O.W.N.  64. 

In  the  first  named  of  these  cases,  the  legacy  was  for  the 
trustees  or  managers  of  the  home  or  hospital  for  aged  and  infirm 
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persons  of  Protestant  faith  nearest  the  Town  of  St.  Mary’s, 
Ontario,  the  share  ...  to  be  used  by  them  for  the  benefit  of 
the  aged  and  infirm  persons  of  Protestant  faith.  There  were  two 
applicants,  namely,  (1)  The  House  of  Refuge  at  Stratford,  On- 
tario, which  was  nearer  to  St.  Mary’s  than  the  other  but  was 
undenominational.  All  faiths  were  admitted,  though  Protestants 
predominated.  (2)  The  Women’s  Christian  Association  of 
London.  This  institution  admitted  some  people  who  were  not 
of  the  Protestant  faith,  but  was  established  along  Protestant 
denominational  lines  and  openly  professed  the  promotion  of  that 
faith.  It  had  charge  of  the  Home  for  Aged  People  in  London. 
It  was  decided  that  the  latter  was  more  adapted  to  the  descrip- 
tion than  the  former.  It  was  also  held  in  this  case  that  “Protes- 
tant” was  the  predominating  word.  But  it  will  be  noted,  how- 
ever, that  the  ultimate  beneficiaries  of  the  gift  are  to  be  of  the 
Protestant  faith.  That  statement  alone  would  differentiate  the 
case  from  the  one  at  bar  with  respect  to  the  emphasis  to  be 
placed  on  the  word  “Protestant”.  In  the  other  case  Smith  J., 
as  has  been  said,  when  he  discussed  the  matter  above,  differen- 
tiated between  tne  different  claimants,  and  his  choice  descended 
on  one  only:  See  Hanson  v.  Torrence  {supra) . 

Before  I leave  the  case  let  me  say  that,  in  regard  to  this 
last  mentioned  case,  it  is  a veritable  brief  of  cases  in  connection 
with  this  very  difficult  subject,  and  throws  considerable  light  on 
the  whole  question. 

Reluctantly,  therefore,  I have  to  rule  out  the  Crippled  Chil- 
dren’s Committee  of  the  Rameses  Temple,  Toronto,  first,  because 
it  does  not  comply  on  all  grounds  with  the  description,  but  also 
because  there  is  an  institution  whose  claim  I will  take  up  now 
which  does. 

(7)  The  Home  for  Incurable  Children.  This  claimant  main- 
tains a large  Home  at  278  Bloor  Street  East.  It  was  established 
by  Protestant  women  in  1889,  and  has  been  ever  since  carried 
on  by  women  of  the  Protestant  faith.  It  maintains  a home  which 
is  also  a hospital  for  crippled  and  maimed  children.  It  calls  itself 
a Home,  and  it  has  every  aspect  of  what  we  familiarly  know  as  a 
home.  These  children  are  incurable  children,  and  are  sent  to 
this  Home  for  care  while  they  are  children.  Only  77  per  cent,  of 
the  patients  of  the  Home  are  of  Protestant  faith,  but  in  my  view 
that  makes  no  difference  as  the  management  is  Protestant.  The 
Home  is  supported  by  voluntary  contributions  secured  without 
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canvassing,  and  by  Provincial  and  municipal  grants.  Some  doubt 
in  the  argument  was  thrown  on  whether  the  Home  was  a Home  . 
for  crippled  children  or  not.  Murray’s  English  Dictionary  defines 
“crippled”  as  being  one  deprived  of  the  use  of  his  limbs,  maimed  ' 
or  disabled.  Therefore  maimed  children  would  come  within  the 
definition.  In  every  day  parlance  we  know  that  the  word 
“cripple”  is  used  often  in  a wider  sense.  We  speak  of  a crippled  i 
ship,  for  example.  I think  the  word  here  should  be  given  the 
widest  meaning.  Another  difficulty  is,  as  I suggested  on  the 
argument,  that  there  may  be  a secondary  meaning  to  the  words 
“crippled  children”.  As  a former  member  of  a service  club  which 
engaged  in  crippled  children’s  work,  I know  that  we,  when  we 
spoke  of  crippled  children,  had  in  mind  and  desired  to  benefit 
those  crippled  children  who  could  possibly  be  cured  and  there- 
fore the  argument  might  arise  that  the  testatrix  meant  this  type 
of  children  and  institutions  which  engaged  in  this  type  of  work 
as  the  Society,  the  Foundation  and  the  Rameses  Temple  did,  and 
did  not  mean  crippled  children  of  the  incurable  type.  I do  not 
think,  however,  that  I can  give  any  such  specific  meaning  to  the 
words  in  this  case,  though  it  might  easily  be  done  if  the  words 
of  a Rotarian,  for  example,  of  a similar  nature  were  in  question. 

Crippled  children  are  those  deprived  of  the  use  of  their  limbs, 
the  maimed,  the  disabled,  and  the  words  apply  equally  to  those  | 
who  are  classed  as  incurables  and  those  who  can  be  helped.  | 

It  may  be  that  the  Home  for  Incurable  Children  take  a few 
children  that  are  not  exactly  within  the  above  definition  of 
crippled  children,  but  I gather  from  the  evidence  that,  if  they  ; 
do,  their  numbers  are  so  slight  as  to  be  negligible.  My  recollec- 
tion is  that  its  patients  are  all  crippled  children  in  the  sense  of  | 
the  definition. 

It  is  a curious  thing  also  that  only  two  people  who  make  | 
affidavits  as  to  the  probable  institutions  which  might  come  under 
the  bequest,  namely,  Mr.  Hopper  above  mentioned,  and  the  Public  | 
Trustee  agree  in  the  case  of  this  claim.  Hopper  says  definitely 
that  the  only  institutions  in  Toronto  devoted  to  children’s  work 
are  the  Hospital  for  Sick  Children  and  the  Home  for  Incurable 
Children.  If  anybody  should  know,  he,  by  virtue  of  his  position, 
ought  to. 

The  institution  is  a home.  It  cares  exclusively  for  crippled 
children;  it  is  of  Protestant  management;  it  is  in  Toronto;  it  is 
the  only  home  of  that  particular  kind  in  Ontario.  It  complies  | 
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in  all  respects  with  the  description  in  the  residue  of  the  testatrix’ 
will,  and,  also,  it  complies  more  nearly  and,  considerably  more 
nearly,  than  any  other  of  the  claimants. 

Therefore,  I find  and  declare  that  the  Home  for  Incurable 
Children  is  the  institution  meant  by  the  testatrix,  and  that  it  is 
to  be  the  recipient  of  her  bounty. 

It  will  be  noted  also  that  if  I were  to  follow  the  findings  of 
the  Local  Master  this  claimant  would  also  be  the  more  probable. 
I do  not  agree  with  his  finding  that  it  is  non-sectarian,  but  there 
was  no  evidence  to  the  opposite  effect  before  him.  I permitted 
evidence  to  be  filed  by  affidavit  upon  this  point,  because  up  to 
the  hearing  before  me  most  claimants  had  considered  that 
“Protestant”  referred  rather  to  the  patients  than  to  the  manage- 
ment. 

As  the  difficulty  was  caused  by  the  testatrix  herself,  the 
costs  of  all  parties,  including  those  of  Mr.  Marty n,  shall  be  paid 
out  of  the  estate,  those  of  the  executor  between  solicitor  and 
client.  The  costs  of  all  parties  appearing  before  Chevrier  J.  and 
on  the  reference  or  references  to  the  Master,  will  also  be  taxed 
and  paid  out  of  the  estate  on  the  same  basis. 


Order  accordingly. 
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[COURT  OF  APPEAL.] 

Richardson  v.  Tiffin. 

Contracts — Consideration — Trusts — Purchase  of  a 'physician’s  practice — 
Agreements  between  two  physicians  as  to  sharing  of  profits — Good- 
will— The  Medical  Act,  R.S.O.  1937,  ch.  225 — Mistake  of  law — Re- 
covery of  moneys. 

An  agreement  for  the  sale  by  one  physician  of  his  practice  to  another 
physician  is  analogous  to  a sale  by  a counsel  of  his  business  and  is  in 
reality  an  agreement  whereby  the  vendor  undertakes  to  introduce  the 
purchaser  to  his  patients.  An  alleged  trust  of  the  benefit  of  the 
agreement  cannot  be  enforced  against  the  purchaser  if  it  is  clear  that 
the  vendor  physician  would  not  have  sold  his  practice  to  the  third 
person,  since  such  a trust  would  impose  on  the  vendor  physician  an 
obligation  to  introduce  a person  whom  he  would  not  have  introduced 
to  his  business. 

May  v.  Thomson  (1882),  20  Ch.  D.  705,  referred  to. 

An  action  for  an  accounting  of  moneys  alleged  to  be  due 
under  certain  contracts. 

The  action  was  tried  by  McTague  J.A.,  without  a jury,  at 
Chatham. 

J.  R.  Cartwright,  K.C.,  and  J.  G.  Edison,  for  the  plaintiff. 

J.  H.  Rodd,  K.C.,  and  R.  S.  Rodd,  for  the  defendant. 

March  14th,  1939.  McTague  J.A.: — Action  for  an  account- 
ing under  certain  contracts  relating  to  the  practice  of  medicine 
by  the  defendant  at  Wallaceburg,  Ont. 

For  some  years  prior  to  1929,  the  plaintiff  carried  on  the 
practice  of  medicine  at  Wallaceburg,  Ont.  During  that  year, 
it  became  known  to  the  plaintiff  that  one  Dr.  Cowan  was  pro- 
posing to  give  up  the  practice  of  medicine  there,  and  that  his 
practice  could  be  purchased.  The  plaintiff,  thereupon,  negotiated 
with  the  defendant,  then  recently  graduated  and  practising  in 
Merlin,  Ont.,  to  the  end  that  Dr.  Cowan’s  practice  should  be 
purchased  by  the  defendant  with  money,  advanced  by  the  plain- 
tiff, and  that  the  defendant  should  carry  on  the  practice,  thus 
acquired,  for  the  benefit  of  both. 

Accordingly,  a rather  informal  memorandum  of  agreement 
was  drawn  up  by  the  plaintiff,  dated  31st  day  of  October,  1929, 
whereby  the  defendant  was  to  carry  on  the  practice  of  medicine 
for  the  plaintiff  for  three  years.  The  defendant  was  to  receive 
a salary  of  $300.00  monthly,  and  any  net  surplus,  after  payment 
of  expenses  of  the  practice,  including  defendant’s  salary,  was 
to  be  divided,  ninety  per  cent,  to  the  plaintiff  and  ten  per  cent, 
to  the  defendant.  Under  an  agreement  dated  the  5th  day  of 
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November,  1929,  the  defendant  acquired  the  practice  of  Dr. 
Cowan.  The  sum  agreed  on  as  the  purchase  price  was  expressed 
to  be  $1,250.00,  but  some  later  adjustments  were  made,  so  that 
the  real  purchase  price  was  $1,500.00,  which  was  advanced  by 
the  plaintiff  to  the  defendant,  and,  in  turn,  presumably  paid  by 
the  defendant  to  Dr.  Cowan.  Dr.  Cowan’s  practice  was  to  be 
turned  over  to  the  defendant  as  of  the  1st  May,  1930,  and  that 
is  the  date  when  the  agreement  of  the  31st  day  of  October,  1929, 
was  to  become  effective,  according  to  the  evidence  of  both 
parties. 

No  question  is  raised  by  the  defendant  as  to  the  validity  of 
the  agreement  of  the  31st  day  of  October,  1929,  except  perhaps 
as  to  the  reasonableness  of  the  covenant  by  the  defendant  not  to 
practise  in,  or  within  twenty  miles  of  Wallaceburg,  without  the 
plaintiff’s  consent. 

Dr.  Tiffin  carried  on  the  former  practice  of  Dr.  Cowan  from 
May  1st,  1930,  to  the  17th  day  of  April,  1933,  to  all  intents  and 
purposes  as  far  as  the  public  knew,  as  his  own  and  without  the 
plaintiff’s  interest  therein  being  disclosed. 

On  the  17th  day  of  April,  1933,  negotiations  between  the 
parties  culminated  in  a further  memorandum  of  agreement, 
drawn  by  Dr.  Richardson,  whereby  the  defendant  agreed  to 
continue  the  practice  of  medicine  in  Wallaceburg  on  behalf  of 
the  plaintiff  for  a further  period  of  three  years,  to  the  1st  day  of 
May,  1936,  and  to  receive  therefor  fifty  per  cent,  of  the  net  profits 
after  deduction  of  expenses  pertaining  to  the  practice.  The 
agreement  also  contained  a covenant  by  the  defendant  that  he 
would  not  practise  within  twenty- five  miles  of  the  Town  of 
Wallaceburg  for  a period  of  six  years  from  the  1st  day  of  May, 
1936.  The  validity  of  this  agreement  is  called  in  question  by  the 
defendant  on  more  than  one  ground,  which  I shall  deal  with 
later. 

Dr.  Tiffin  continued  to  carry  on  the  practice  in  the  same  way 
as  before  on  the  new  basis  of  remuneration.  He  rendered 
monthly  statements,  and  paid  on  account  to  Richardson  from 
time  to  time  until  a new  development  came  about  in  September  of 
1935.  About  that  time,  Dr.  Richardson  was  charged  with  a 
criminal  offence,  and  on  the  6th  day  of  September,  1935,  before 
his  trial,  Richardson  negotiated  with  Tiffin  a new  agreement, 
whereby  Tiffin  agreed  to  continue  the  practice  on  behalf  of 
Richardson  until  the  1st  day  of  May,  1939.  The  basis  of  re- 
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muneration  was  to  be  the  same  as  provided  in  the  agreement 
of  the  17th  day  of  April,  1933,  and  the  restrictive  covenant  was 
to  be  the  same  with  the  exception  that  it  was  to  remain  in 
operation  for  six  years  from  the  1st  day  of  May,  1939.  On  the 
same  date,  the  6th  day  of  September,  1935,  a separate  memoran- 
dum was  signed  by  the  parties  to  the  effect  that  the  agreement 
of  the  same  date  between  them  was  to  be  null  and  void,  if 
Richardson  was  acquitted  of  the  criminal  offence  charged.  Dr. 
Richardson’s  forebodings,  and  not  his  hopes,  were  realized  when 
he  was  convicted,  some  days  later,  and  sentenced  to  three  years 
in  the  penitentiary.  Shortly  after,  his  registration  under  The 
Medical  Act  was  cancelled.  Dr.  Tiffin  continued  to  carry  on  the 
practice,  with  improving  financial  results,  rendering  monthly 
statements  and  making  payments  on  account  to  Richardson’s 
daughter,  until  May  of  1937.  During  that  time,  some  corres- 
pondence took  place  between  the  parties,  with  Dr.  Tiffin  offering 
to  buy  Richardson’s  interest — with  no  result.  Richardson  was 
released  from  the  penitentiary  in  October  of  1937.  Dr.  Tiffin, 
under  legal  advice,  has  refused  to  make  any  further  payments, 
and  this  action  is  the  outcome. 

As  I have  said,  the  defendant  admits  the  validity  of  the  first 
agreement  of  the  31st  October,  1929,  but  contests  the  validity  of 
the  agreements  of  the  17th  April,  1933,  and  of  the  6th  September, 
1935,  upon  several  grounds. 

The  first  defence  relied  on  is  The  Medical  Act,  R.S.O.  1937, 
ch.  225.  The  defendant’s  position  is,  as  I understand  it,  that. 
Dr.  Richardson’s  registration  having  been  cancelled,  he  cannot 
carry  on  indirectly  through  Dr.  Tiffin’s  efforts  what  he  is 
prohibited  from  doing  directly  by  The  Medical  Act.  Sections  47 
and  50  are  those  directly  in  point,  and  neither  is  of  any  help  to 
the  defendant’s  contention.  What  the  Act  is  designed  to  do  is  to 
prohibit,  presumably  in  the  interests  of  the  public,  and  certainly 
in  the  interest  of  the  medical  profession,  anyone  not  registered 
under  the  Act  from  directly  carrying  on  the  practice  of  medicine. 
Richardson  is  not  practising  medicine,  and,  therefore,  is  not 
contravening  what  the  Act  prohibits.  Whatever  rights  he  has 
against  Dr.  Tiffin  arise  out  of  contract,  not  prohibited  in  any 
way,  that  I can  find,  by  the  statute.  See  Davies  v.  Makuna 
(1884),  29  Ch.  D.  596. 

The  second  defence  raised  is  that  the  agreements  of  the  17th 
April,  1933,  and  the  6th  September,  1935,  are  nuda  pacta , without 
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consideration.  This  defence  cannot  be  given  effect  to,  because,  as 
between  Richardson  and  Tiffin,  the  practice  itself  and  the  good- 
will thereof,  belong  to  Richardson,  purchased  with  his  money 
from  Dr.  Cowan,  and  the  agreements  are,  in  a sense,  employ- 
ment contracts  whereby  Tiffin  carries  on  the  practice  on  Richard- 
son’s behalf  for  certain  remuneration.  Dr.  Tiffin  has  no  pro- 
prietary interest  in  the  practice  and  goodwill,  because  in  the 
purchase  from  Dr.  Cowan,  while  Tiffin  is  the  nominal  purchaser, 
the  purchase  was  made  with  Richardson’s  money,  and  Tiffin  was 
trustee  for  Richardson.  In  correspondence  (letter  of  February 
3rd,  1936)  Dr.  Tiffin  appears  to  admit  this  relationship. 

The  next  position  taken  by  the  defence  is  that  there  was 
material  alteration  in  the  documents  of  the  17th  April,  1933,  and 
the  6th  September,  1935,  by  reason  of  the  fact  that  seals  were 
affixed  to  Richardson’s  copy  of  the  agreement,  after  execution 
was  completed  and  delivery  made  to  Dr.  Tiffin.  Dr.  Tiffin’s  copies 
are  not  under  seal,  and  Richardson’s  copies  are  under  seal. 
Richardson’s  explanation  is  that  he  affixed  these  seals  to  his 
copies  in  Dr.  Tiffin’s  presence,  but  that  Dr.  Tiffin  deemed  seals 
unnecessary,  and  therefore  they  were  not  affixed  to  his  copies  of 
the  contracts.  I am  prepared  to  accept  that  explanation, 
although,  in  the  view  I take  of  the  case,  it  is  not  a matter  of 
importance.  While  the  agreements  contemplate  the  affixing  of 
seals,  in  my  view,  seals  were  not  necessary  to  the  validity  of  the 
contracts.  The  alteration  complained  of,  in  my  view,  is  an  im- 
material one  and  not  fraudulently  made.  An  alteration  which 
only  expresses  something  which  would  have  been  implied  in  the 
instrument  before  the  alteration  was  made,  is  immaterial.  See 
Norton  on  Deeds,  2nd  ed.,  pages  46-48. 

The  fourth  defence  taken  is  that  the  agreements  are  null 
and  void  as  being  in  restraint  of  trade  on  account  of  the  restric- 
tive covenants  against  Dr.  Tiffin  practising  for  six  years  after 
the  termination  of  the  contracts  within  twenty-five  miles  of 
Wallaceburg.  This  is  a matter  which  may  come  up  at  a later 
date  if  Richardson  should  attempt  to  enforce  the  covenant,  if 
Dr.  Tiffin  chooses  to  provide  the  occasion.  I do  not  think  it  is 
in  point  in  this  action  at  all,  and,  therefore,  I express  no  view  on 
the  outcome.  It  may  be  held  in  a future  action  that  the  covenant 
is  unenforceable,  but  that  does  not  alter  the  validity  of  the 
remainder  of  the  agreements,  if  my  views  as  to  consideration  are 
correct.  See  Pollock  on  Contract,  10th  ed.,  page  410. 
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The  plaintiff  has  asked  for  judgment  on  two  promissory 
notes  given  by  the  defendant  to  the  plaintiff,  and  also  for  an 
accounting  from  a date  preceding  the  date  of  the  promissory 
notes.  He  cannot  have  judgment  for  both,  since  it  is  quite  con- 
ceivable that  in  an  accounting  it  may  be  shown  that  there  was 
owing  to  the  plaintiff  at  the  relevant  dates  a greater  or  less 
amount  than  that  set  out  in  the  promissory  notes. 

The  plaintiff  may,  therefore,  have  judgment  for  an  accounting 
from  the  1st  day  of  May,  1930,  with  a reference  to  the  Local 
Master  at  Chatham  to  take  the  same.  In  such  reference 
the  defendant  will  not  be  entitled  to  set  up,  as  an  expense  of  the 
practice,  the  salary  paid  a nursing  assistant  employed  about  the 
1st  May,  1931,  since  I find  as  a fact  that  the  defendant  by  express 
agreement  with  the  appellant  assumed  this  expense  out  of  the 
proceeds  coming  to  him  under  the  agreement.  The  costs  of  the 
reference  will  be  in  the  discretion  of  the  learned  Local  Master. 
The  plaintiff  is,  of  course,  entitled  to  the  costs  of  the  action. 

The  defendant  appealed  to  the  Court  of  Appeal  from  the 
judgment  of  McTague  J.A. 

June  19th,  1939.  The  appeal  was  heard  by  Middleton_, 
Henderson  and  Gillanders  JJ.A. 

D.  L.  McCarthy,  K.C.,  J.  H.  Rodd,  K.C.,  and  K.  G.  Morden, 
for  the  defendant,  appellant,  contended  that  under  the  agree- 
ment, whereby  Dr.  Cowan  transferred  his  practice  to  the 
defendant,  the  defendant  obtained  an  introduction  to  Dr.  Cowan’s 
patients  and  a covenant  of  Dr.  Cowan  not  to  practise  within 
twenty  miles  of  Wallaceburg.  This  was  purely  personal  to  the 
defendant.  The  plaintiff  never  obtained  an  introduction  to  Dr. 
Cowan’s  patients  and  the  plaintiff  could  not  have  prevented  Dr. 
Cowan  from  resuming  practice  in  Wallaceburg : Said  v.  Butt, 
[1920]  3 K.B.  497.  For  the  effect  of  the  sale  of  a medical  prac- 
tice see  May  v.  Thomson  (1882),  20  Ch.  D.  705,  Jessel  M.R.,  at 
p.  718.  For  the  evanescent  character  of  the  goodwill  of  a 
professional  man,  see  Owen  v.  Rayner  (1905),  25  N.Z.L.R.  168. 
The  plaintiff,  therefore,  never  had  the  goodwill  of  Dr.  Cowan’s 
practice  and,  therefore,  was  not  entitled  to  the  benefit  of  any 
restriction  protecting  it.  The  plaintiff  is  in  the  same  position  as 
a banker  or  other  person  who  had  staked  the  defendant  and  the 
plaintiff  has  obtained  a handsome  profit  on  his  investment. 
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It  is  submitted  that  there  was  no  consideration  for  the  second 
and  third  agreements.  At  the  end  of  the  first  three-year  period, 
namely,  May  1st,  1933,  what  were  the  rights  of  the  parties? 
The  defendant  could  have  continued  to  practise  in  Wallaceburg 
without  the  consent  of  the  plaintiff  unless  the  restrictive  coven- 
ant was  valid.  All  the  second  and  third  agreements  purported 
to  do  was  to  permit  the  defendant  to  continue  to  practise  in 
Wallaceburg.  If  the  restriction  was  invalid,  then  there  was  no 
consideration  for  the  second  and  third  agreements.  It  is  sub- 
mitted that  the  restriction  contained  in  all  three  agreements 
was  unenforceable,  as  being  in  restraint  of  competition  in  trade 
and,  therefore,  contrary  to  public  policy. 

Prima  facie,  all  covenants  restricting  an  employee  from 
carrying  on  his  own  business  are  illegal  and  void.  The  employer 
may  rebut  the  presumption  of  illegality  by  showing  that  the 
covenant  was  necessary,  but  no  more  than  necessary,  to  protect 
some  recognized  business  interest.  A claim  merely  to  be  free 
from  competition  is  not  a recognized  right  of  the  employer  and, 
accordingly,  any  restraint  which  has  as  its  object  the  elimination 
of  competition  is  illegal  and  void.  No  employee  can  be  prevented 
from  making  use  in  any  way  he  chooses  of  his  personal  skill  and 
knowledge  even  though  such  skill  and  knowledge  be  acquired 
during  the  time  of  his  employment,  but  trade  secrets  or  trade 
connections  of  an  employer  are  entitled  to  reasonable  protection : 
Mason  v.  Provident  Clothing  and  Supply  Co.  Ltd.,  [1913]  A.C. 
724;  Morris  v.  Saxelby,  [1916]  1 A.C.  688;  Attwood  v.  Lamont, 
[1920]  3 K.B.  571;  Bastes  v.  Russ,  [1914]  1 Ch.  468;  Bowler  v. 
Lovegrove,  [1921]  1 Ch.  642;  Vincents  of  Reading  v.  Fogden 
(1932),  48  T.L.R.  613;  Maguire  v.  Northland  Drug  Co.  Ltd., 
[1935]  S.C.R.  412;  Empire  Meat  Co.  v.  Patrick,  [1939]  2 All 
E.R.  85. 

The  defendant  had  no  access  to  any  trade  secrets  or  connec- 
tions of  the  plaintiff,  and  the  restriction  was  not  for  the  pro- 
tection of  any  recognized  interest  of  the  plaintiff,  but  m.erely  to 
stifle  competition  in  Wallaceburg.  In  British  Concrete  v.  Schelff, 
[1921]  2 Ch.  563,  it  was  held  that  a covenant  in  gross  against 
trading,  however  great  the  consideration,  is  void  and  that  a 
covenant  only  exacted  for  the  protection  of  a business  with  which 
the  covenantor  never  had  any  connection  is  for  this  purpose 
no  better  than  a covenant  in  gross. 
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The  plaintiff  was  not  entitled  to  prevent  the  defendant  from  | 
utilizing  his  personal  skill,  and  subjective  knowledge:  Mason  v.  ; 
Provident  Clothing  and  Supply  Co.  Ltd.,  [1913]  A.C.  725,  at  p.  I 
740;  Morris  V.  Saxelby,  [1916]  1 A.C.  688,  at  p.  709;  Sir  W.  C.  | 
Le7ig  d Co.  Ltd.  v.  Andrews,  [1909]  1 Ch.  763;  Pastes  v.  Russ,  ! 
[1914]  1 Ch.  468;  Hepworth  Mfg.  Co.  Ltd.  v.  Ryott,  [1920]  1 j 
Ch.  1. 

The  restriction  covering  an  area  with  a radius  of  twenty  I 
miles  included  not  only  the  Town  of  Wallaceburg  but  Dresden,  | 
Tilbury  and  Chatham.  In  the  latter  town  there  are  twenty- 
seven  physicians.  If  the  area  covered  by  the  restriction  is  un- 
reasonably wide,  the  Court  will  not  carve  out  a smaller  area  that 
would  be  reasonable,  for  to  do  so  would  be  in  effect  making  a ; 
new  contract  for  the  parties : Allen  Manufacturing  Co.  v.  Murphy  i 
(1911),  23  O.L.R.  467;  Geo.  Weston  Ltd.  v.  Baird  (1916),  37  j 
O.L.R.  514.  I 

Assuming  that  the  plaintiff  had  the  goodwill  of  Dr.  Cowan’s  | 
practice,  then  the  area  covered  by  the  restriction  was  unreason-  j 
ably  wide  for  the  protection  of  the  plaintiff’s  interest,  and  the  j 
restriction  is,  upon  this  ground  void.  j 

If  the  restriction  contained  in  the  first  agreement  is  void  as 
against  public  policy,  then  it  is  submitted  that  the  defendant 
could  have  continued  to  practise  in  Wallaceburg  after  May  1st, 
1933,  without  the  consent  of  the  plaintiff  and  therefore  there  was 
no  consideration  for  the  second  and  third  agreements. 

The  second  and  third  agreements  were  not  under  seal  when 
executed  by  the  defendant  and,  therefore,  were  not  his  deeds, 
and  it  cannot  be  argued  on  behalf  of  the  plaintiff  that  the  addi- 
tion of  seals  later  by  the  plaintiff  imported  any  consideration. 

The  plaintiff  later  added  seals  to  one  copy  each  of  the  second 
and  third  agreements,  and  by  so  altering  the  agreements,  the 
plaintiff  invalidated  them:  Davidson  v.  Cooper  (1844),  13  M.  & j 
W.  342;  Gill  v.  Doey,  [1933]  O.R.  847,  at  pp.  849,  850.  | 

Even  if  the  second  and  third  agreements  were  properly  j 
executed  deeds  of  the  defendant,  they  are  wholly  void  as  being  j 
an  unreasonable  restraint  of  trade.  j 

Upon  the  face  of  the  second  and  third  agreements  it  appears  j 
that  the  defendant  is  carrying  on  the  practice  of  medicine  for  j 
the  plaintiff.  If  the  defendant  were  really  the  agent  of  the  plain-  | 
tiff  in  practising  medicine,  then  the  plaintiff,  as  principal,  would 
have  the  right  to  interfere  and  dictate  the  manner  in  which 
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the  defendant  treated  his  patients.  As  the  plaintiff  was  dis- 
qualified from  practising  after  October,  1935,  this  relationship 
would  be  contrary  to  The  Medical  Act  and  public  policy.  See 
Harper  v.  Eyjolfsson,  [1914]  2 K.B.  411. 

The  defendant  paid  the  plaintiff  $3,177.71  more  than  was 
owing  under  the  first  agreement  and  is  entitled  to  recover  this 
amount  on  his  counterclaim.  This  payment  was  made  through 
a mistake  on  the  part  of  the  defendant  as  to  his  private  rights 
which  is  a mistake  of  fact  and  not  a mistake  of  law:  Cooper  v. 
Phihbs  (1867),  L.R.  2 H.L.  149;  Baldwin  v.  Kingstone  (1890),  18 
O.A.R.  63;  Anglo- Scottish  Beet  Sugar  Corporation  Ltd.  v.  Spald- 
ing U.D.C.,  [1937]  2 K.B.  607. 

J.  R.  Cartwright,  K.C.,  and  J.  G.  Edison,  for  the  plaintiff, 
respondent,  pointed  out  that  the  appellant  contends  that  the 
cancellation  of  the  right  of  the  respondent  to  carry  on  his  own 
practice  in  October,  1935,  brought  to  an  end  the  agreements 
of  April  17th,  1933,  and  September  6th,  1935.  It  is  submitted 
that  the  finding  of  the  learned  trial  Judge  that  the  provisions  of 
The  Medical  Act  relied  on  by  the  appellant  do  not  support  such 
contention  is  correct  and  should  be  affirmed.  It  is  submitted 
that  the  clear  intention  of  The  Medical  Act  is  to  prevent  anyone 
not  registered  from  directly  carrying  on  the  practice  of  medicine. 
It  is  submitted  that  the  contracts  do  not  contemplate  the 
practice  of  medicine  by  Dr.  Richardson.  In  fact  the  evidence  dis- 
closed that  the  connection  of  Dr.  Richardson  with  the  practice 
of  Dr.  Tiffin  was  not  apparent  to  the  public.  It  is,  therefore, 
submitted  that  the  learned  Judge  correctly  held  that,  insofar 
as  these  agreements  are  concerned.  Dr.  Richardson  was  not 
practising  medicine  and  that  his  rights  against  Dr.  Tiffin  arose 
in  contract  not  prohibited  in  any  manner  by  the  Statute:  The 
Medical  Act,  R.S.O.  1937,  ch.  225;  Davies  v.  Makuna  (1884),  29 
Ch.  D.  596;  McNichol  v.  Ryan  (1898) , 34  N.B.R.  391. 

The  appellant  has  contended  that  the  second  and  third  agree- 
ments, i.e.,  those  of  April  17th,  1933,  and  September  6th,  1935, 
are  nuda  pacta  as  having  been  made  without  consideration.  It 
is  respectfully  submitted  that,  on  this  point,  the  finding  and 
reasoning  of  the  learned  trial  Judge  are  correct.  The  practice, 
goodwill,  and  equipment  being  used  by  the  appellant  at  the  con- 
clusion of  the  first  agreement  were  the  property  of  the  respon- 
dent and  the  appellant  was  a trustee  thereof.  Quite  apart  from 
the  restrictive  covenant  the  appellant  would  have  had  to  return 
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the  practice,  equipment,  and  goodwill  to  the  respondent.  There-  j 
fore,  it  is  submitted  that  the  action  of  the  respondent  in  per-  j 
mitting  him  to  continue  to  use  the  equipment  and  enjoy  the 
fruits  of  the  practice  was  in  itself  sufficient  consideration.  Under  ' 
the  terms  of  the  restrictive  covenant  the  appellant  would  have 
had  to  practise  elsewhere,  unless  a new  agreement  was  arranged.  | 
It  is  submitted  that  there  was  ample  consideration  for  the  mak-  i 
ing  of  the  subsequent  contracts,  and  that  this  consideration  is  I 
clearly  to  be  deduced  from  a reading  of  the  contracts  themselves.  | 
The  appellant  has  also  contended  that,  by  virtue  of  the  fact  | 
that  the  respondent  placed  seals  on  the  copies  of  the  agreements  j 
retained  by  him,  a material  alteration  took  place  which  made 
void  the  agreements.  It  is  submitted  that  the  learned  trial  i 
Judge  correctly  found  that  this  was  an  immaterial  alteration  ! 
of  no  effect  insofar  as  the  validity  of  the  agreement  was  con-  i 
cerned.  | 

In  any  event,  it  is  submitted  that  the  contracts  here  in  ques-  ; 
tion  need  not  be  executed  under  seal  and  therefore  the  respondent  1 
is  entitled  to  rely  on  the  written  documents  produced  from  the  i 
custody  of  the  appellant,  and  the  documents  in  the  hands  of  | 
the  respondent  whether  sealed  or  not  may  be  disregarded:  | 
Halsbury,  2nd  ed.,  vol.  10,  p.  281,  para.  292;  Norton  on  Deeds,  j 
2nd  ed.,  pp.  46-48.  j 

The  appellant  has  also  contended  that  the  agreements  are  | 
null  and  void  by  virtue  of  the  restrictive  covenants  therein  | 
contained.  The  respondent  submits  that  the  restrictive  coven-  j 
ants  are  valid  and  not  unreasonable.  It  is  submitted  on  the  ; 
evidence  that  a distance  of  25  miles  in  the  Province  of  Ontario  j 
is  not  an  unreasonable  restriction  as  regards  distance  and  that  i 
the  amount  of  810,000.00  provided  for  is  not  an  unreasonable  l 
amount.  The  appellant’s  own  statement  disclosed  that  in  the  | 
6 months  from  June  to  November,  1938,  the  practice  done  by  j 
the  appellant  averaged  over  $1,000.00  a month  in  amount:  Pol-  | 
lock  Principles  of  Contract,  10th  ed.,  pp.  404-6;  McNicliol  v.  Ryan  \ 
(1898),  34  N.B.R.  391;  fainter  v.  Ferguson  (1849),  7 C.B.  Reports  j 
716;  Maguire  v.  Northland  Drugs  Co.  Ltd.,  [1935]  S.C.R.  412;  I 
Fitch  V.  Dewes,  [1921]  2 A.C.  158;  Nordenfeldt  v.  Maxim  Norden-  | 
feldt  Guns  And  Ammunition  Co.  Ltd.,  [1894]  A.C.  535;  Badische  j 
Anilin  Und  Soda  Fdbrik  v.  Schott,  [1892]  3 Ch.  447. 

In  any  event,  even  if  these  covenants  were  declared  to  be  i 
void,  the  appellant  is  in  no  better  position  in  this  action.  The  ! 
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covenants  are  clearly  severable  from  the  rest  of  the  instrument, 
and,  therefore,  the  validity  of  the  remainder  of  the  agreements 
is  not  impaired:  Pollock  Principles  of  Contract,  10th  ed.,  p. 

410;  Bank  of  Australasia  v.  Braillet  (1847),  6 Moo.  P.C.  152,  at 
p.  201;  Pickering  v.  Ilfracombe  Railway  Co.  (1868),  L.R.  3 C.P. 
235,  at  p.  250;  Norton  on  Deeds,  2nd  ed.,  p.  551. 

The  appellant  has  taken  all  the  benefits  under  the  contracts 
in  question  in  this  action  and,  therefore,  cannot  now  be  heard 
to  repudiate  them  or  refuse  to  perform  his  obligations  thereunder. 

Cur.  adv.  vult. 

June  27th,  1939.  Middleton  J.A.: — An  appeal  by  the  defen- 
dant from  the  judgment  of  the  Honourable  Mr.  Justice  McTague, 
pronounced  after  the  trial  of  this  action  at  Chatham,  dated  the 
14th  March,  1939.  By  this  judgment,  it  is  declared  that  it  be 
referred  to  the  Master  at  Chatham  to  take  an  account  of  what 
is  due  from  the  defendant  to  the  plaintiff  from  the  1st  day  of 
May,  1930,  under  the  terms  of  three  written  agreements,  refer- 
red to  in  the  pleadings,  made  between  the  plaintiff  and  the 
defendant  dated  respectively  31st  October,  1929,  the  17th  April, 
1933,  and  the  6th  September,  1935.  It  is  further  ordered  that 
in  taking  of  the  accounts  aforesaid,  no  allowance  shall  be  made 
to  the  defendant  by  reason  of  any  salary  paid  to  a nursing  assis- 
tant in  the  month  of  May,  1931.  The  defendant  is  ordered  to 
pay  the  amount  found  due  upon  the  reference,  and  the  costs 
of  the  action. 

The  plaintiff  and  the  defendant  are  both  medical  men.  At 
the  time  of  the  agreement,  the  plaintiff  was  a physician  of 
some  standing,  and  the  defendant  was  a young  man  who  had 
recently  passed  his  examinations.  There  was  no  fraud  or  over- 
reaching as  between  these  men.  The  leading  physician  in  the 
Town  of  Wallaceburg  was  Dr.  Cowan,  who  was  thinking  of 
retiring,  but  not  by  reason  of  age.  Richardson  proposed  to 
advance  to  Tiffin  the  moneys  necessary  to  purchase  the  goodwill 
of  Cowan’s  business,  well  knowing  that  he  himself  could  not  pos- 
sibly make  any  business  arrangement  of  the  kind  With  Cowan. 
The  result  of  negotiations  was  an  agreement  dated  November  5, 
1929,  (Exhibit  3)  between  Cowan  and  Tiffin.  This  agreement 
recites  that  Cowan  is  now  desirous  of  retiring  from  his  practice 
in  the  Town  of  Wallaceburg,  and  the  purchaser  is  desirous  of 
establishing  himself  as  a physician  and  surgeon  in  the  said  town: 
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“Now  this  agreement  witnesseth  that  the  vendor  agrees  to  ; 
sell  and  the  purchaser  agrees  to  purchase  all  drugs  and  medicines  1 
now  used  therein,  exclusive  of  all  medical  books,  private  papers,  , 
medical  bags  and  instruments  (which  said  excepted  articles  shall  ! 
be  removed  by  the  Vendor) , also  said  practice  and  the  good-will  I 
and  benefits  thereof  from  May  The  First,  1930,  for  the  said  ! 
sum  of  Twelve  hundred  and  fifty  dollars  ($1,250) . | 

“The  vendor  hereby  delivers  over  to  the  purchaser  the  said  I 
practice  or  business  and  the  good-will  thereof  for  his  absolute  | 
use  and  benefit;  and,  likewise,  the  full  and  uninterrupted  pos-  i 
session  of  the  office  in  which  the  said  practice  is  now  carried  i 
on  by  him,  together  with  the  effects  hereinbefore  mentioned  i 
and  described  as  being  covered  hereby. 

“The  vendor  covenants  that  he  will  not  practise,  either  as  a i 
Physician  or  a Surgeon,  or  act,  directly,  or  indirectly,  as  partner 
or  assistant  to,  or  with,  any  other  physician  or  surgeon  either  i 
at  the  said  Town  of  Wallaceburg  or  elsewhere  within  twenty  miles 
thereof,  under  penalty  of  $5,000.” 

It  is  said  that  the  price  actually  paid  was  $1,500.00.  This  ■ 
agreement  was  prepared  by  the  doctors  themselves  without  any  ■ 
legal  guidance,  and  is  obviously  very  defective.  i 

By  an  agreement  bearing  date  the  31st  day  of  October,  1929,  | 
and  which  went  into  operation  on  the  same  day  as  the  previous  i 
agreement.  May  1,  1930,  in  consideration  of  $10,800.00  paid  in  ' 
thirty-six  equal  monthly  instalments  of  $300.00  each  by  Richard-  * 
son  to  Tiffin,  along  with  necessary  expenses  entailed  while  prac-  , 
tising,  and  ten  per  cent,  of  all  moneys  received  from  the  practice  I 
done  by  Tiffin,  Tiffin  agreed  to  practise  for  Richardson  to  the  | 
best  of  his  ability  for  a period  of  three  years;  and,  furthermore,  | 
agreed  not  to  practise  in,  or  within,  twenty  miles  of  the  town  of  j 
Wallaceburg  without  the  consent  of  Richardson  under  a penalty  i 
of  $10,000.00,  as  liquidated  damages,  up  to  May  1,  1939.  This  : 
document  was  also  prepared  by  the  doctors  without  legal  assist-  I 
ance.  Pursuant  to  this  agreement.  Dr.  Tiffin  carried  on  the  i 
medical  practice,  received  from  Dr.  Cowan,  as  though  it  was  | 
his  own,  and  without  the  plaintiff  disclosing  to  anyone  his  i 
interest  therein.  I 

On  the  17th  April,  1933,  a further  agreement  was  drawn  :| 
by  Dr.  Richardson  and  executed  by  himself  and  Dr.  Tiffin,  by  | 
which  Tiffin  agreed  to  continue  the  practice  of  medicine  in  Wal-  t 
laceburg  on  behalf  of  the  plaintiff  for  a further  period  of  three 
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years,  i.e.,  to  the  1st  May,  1936,  and  to  receive  therefor  50  per 
cent,  of  the  profits  after  deducting  expenses.  This  agreement 
contained  a covenant  by  Dr.  Tiffin  that,  at  the  end  of  the  con- 
tract term,  he  would  not  practise  within  the  town  of  Wallaceburg, 
or  within  25  miles  thereof,  for  a period  of  six  years  from  the 
1st  May,  1936,  and  fixed  damages  at  $10,000.00.  This  agreement 
was  executed  under  the  assumption  that  Richardson  had  become 
the  owner  of  Dr.  Cowan’s  practice,  or  that  Tiffin  held  the  practice 
as  trustee  for  Richardson.  Dr.  Tiffin  carried  on  the  practice 
on  the  basis  of  the  new  agreement.  He  rendered  monthly  state- 
ments, and  paid  on  account  thereof  to  Richardson. 

On  the  6th  day  of  September,  1935,  Richardson  was  con- 
fronted with  a number  of  criminal  trials,  and  he  was  ultimately 
convicted  of  offences  for  which  he  was  awarded  imprisonment 
for  three  years.  In  anticipation  of  the  probable  outcome  of  these 
trials,  he  made  a new  agreement  in  which  Tiffin  agreed  to 
continue  the  practice  on  behalf  of  Richardson  until  the  1st  day 
of  May,  1939.  The  basis  of  remuneration  was  50  per  cent,  of 
the  earnings  to  1st  May,  1939,  and  the  restrictive  covenant  was 
the  same,  except  that  it  was  to  be  operative  for  six  years  from 
the  1st  May,  1939.  A separate  memorandum  was  signed  by 
the  parties  to  the  effect  that  the  agreement  between  them  should 
become  null  and  void,  if  Richardson  was  acquitted  of  the  offences 
charged. 

Upon  Richardson’s  conviction  his  registration  under.  The 
Medical  Act  was  cancelled.  Tiffin  paid  money  under  the  agree- 
ment until  May,  1937.  Richardson  was  released  from  the  peni- 
tentiary in  October,  1937,  but  he  had  not  at  the  bringing  of 
this  action  obtained  registration  under  The  Medical  Act,  though 
he  has  now  done  so.  Tiffin  relies  upon  the  provisions  of  this 
Act,  particularly  secs.  47  and  50.  At  the  trial,  the  learned  Judge 
held  that  these  sections  had  no  application. 

Upon  this  appeal,  Mr.  McCarthy  contends  for  Tiffin  that  the 
whole  transaction,  commencing  with  the  purchase  of  Dr.  Cowan’s 
right  to  practise,  is  the  result  of  a mistaken  idea  that  under  the 
agreement  between  Dr.  Cowan  and  Tiffin,  Tiffin  acquired  a right 
which  he  holds  in  trust  for  Richardson.  Mr.  McCarthy  denies 
the  validity  of  such  an  agreement,  and  claims  the  right  acquired 
by  Tiffin  under  that  agreement  is  his  own.  When  Tiffin  ap- 
proached Cowan  and  sought  to  make  an  agreement  with  him, 
it  was  known  to  Tiffin  as  well  as  to  Richardson  that  Cowan  would 
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not  enter  into  negotiations  with  Richardson.  He  would  enter 
into  negotiations  with  Tiffin  because  Tiffin  was  a young  man, 
and  there  was  no  animosity  between  them.  The  sole  agreement 
to  which  Cowan  was  a party  was  that  referred  to  in  which 
he  sold  the  good-will  of  his  business  to  Tiffin.  The  price  realized 
was  not  large,  because  the  relationship  between  a doctor  and 
his  patients  is  a peculiar  personal  relationship  that  cannot  be 
handed  over  in  its  entirety. 

It  is  said  that  the  good-will  of  a business  is  very  difficult,  if 
not  impossible,  to  define.  In  May  v.  Thomson  (1882),  20  Ch. 
D.  705,  Sir  George  Jessel  described  it  as  an  agreement  by  which 
the  vendor  undertook  to  introduce  the  purchaser  to  his  patients. 
Obviously,  that  was  really  what  was  intended  here.  It  is  some- 
thing to  be  done  almost  immediately  upon  the  sale,  to  be  sup- 
plemented, if  need  be,  at  a later  date.  From  the  time  of  the 
transaction  till  it  is  completed,  a very  limited  time  must  elapse. 
Under  the  agreement.  Dr.  Cowan  covenanted  not  to  practise  for 
three  years  within  a limited  territory.  This  was  regarded  by 
Tiffin  as  satisfactory. 

On  reading  the  whole  decision  in  May  v.  Thomson  {supra), 
which  is  not  really  in  point  here,  one  becomes  convinced  that 
Sir  George  Jessel  regarded  the  case  as  analogous  to  an  attempted 
sale  by  a counsel  of  his  business,  which  would  probably  bring 
the  purchaser  almost  nothing,  as  in  each  case  the  personal  factor 
would  count  for  so  much. 

Richardson  knew  what  he  was  doing.  He  did  not  expect  to 
acquire  Cowan’s  practice;  but  he  did  expect  that  many  of 
Cowan’s  patients  would  not  be  satisfied  with  the  ministrations 
of  the  young  and  inexperienced  doctor,  and  would  resort  to  him. 
He  kept  his  connections  with  the  purchase  of  the  business  dark 
from  the  public. 

I am  of  opinion  that  the  alleged  trust  on  the  part  of  Tiffin 
cannot  be  established.  It  is  imposing  on  Dr.  Cowan  an  obligation 
to  introduce  a person  whom  he  would  not  have  introduced  to  his 
business.  The  agreements  subsequent  to  that  date,  I think, 
are  entirely  without  consideration.  At  one  time  there  was 
some  controversy  as  to  an  alleged  sealing,  but  Mr.  Cartwright 
admitted  that  he  could  not  hope  to  obtain  any  benefit  from  the 
placing  of  seals  on  the  documents.  The  position  of  affairs  is, 
therefore,  that  all  the  moneys  that  have  been  paid  under  these 
agreements  were  paid  in  a mistaken  view  of  the  law,  and  that 
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neither  party  can  recover  anything  from  the  other.  In  any  event, 
Richardson  cannot  recover  anything  received  while  he  had  no 
right  to  practise.  During  this  time,  his  medical  certificate  was 
cancelled.  It  is  not  a case  for  costs  here  or  below. 

Gillanders  J.A.  agreed  with  Middleton  J.A. 

Henderson  J.A.  (dissenting  in  part) — An  appeal  from  the 
judgment  of  McTague  J.A.,  of  March  14th,  1939,  whereby  a refer- 
ence is  directed  to  the  Local  Master  at  Chatham  to  take  an 
account  of  what  is  due  by  the  defendant  to  the  plaintiff  from 
May  1st,  1930,  under  three  agreements  dated  respectively 
October  31st,  1929,  April  17th,  1933,  and  September  6th,  1935. 

The  facts  are  clearly  set  forth  in  the  reasons  for  judgment 
of  the  learned  trial  Judge. 

Upon  the  argument  of  the  appeal,  counsel  affirmed  the  position 
taken  at  the  trial  by  both  parties  that  the  validity  of  the  first 
agreement  is  not  in  question. 

With  great  respect,  I am  unable  to  agree  in  the  conclusions 
which  the  learned  trial  Judge  arrived  at  upon  the  facts. 

In  the  case  of  May  v.  Thomson  (1882),  20  Ch.  D.  705,  the 
Master  of  the  Rolls,  at  p.  718,  says : 

‘T  pause  here  to  consider  what  there  was  to  sell.  The  main 
subject  of  the  sale  was,  as  I have  said,  a medical  practice,  the 
lease  and  furniture  were  only  an  adjunct  of  the  practice.  What 
is  the  meaning  of  selling  a medical  practice?  It  is  the  selling  of 
the  introduction  of  the  patients  of  the  doctor  who  sells  to  the 
doctor  who  buys,  he  has  nothing  else  to  sell  except  the  introduc- 
tion. He  can  persuade  his  patients,  probably,  who  have  confi- 
dence in  him  to  employ  the  gentleman  he  introduces  as  being  a 
qualified  man,  and  fit  to  undertake  the  cure  of  their  maladies, 
but  that  is  all  he  can  do.  Therefore,  when  you  talk  of  the  sale 
of  a non-dispensing  medical  practice — of  course,  when  a man 
keeps  what  is  called  a doctor’s  shop  there  is  a different  thing 
entirely  to  sell — you  are  really  talking  of  the  sale  of  the  intro- 
duction to  the  patients,  and  the  length,  the  character  and  dura- 
tion of  the  introduction,  the  terms  of  the  introduction,  are  every- 
thing.” 

This  has  been  followed  and  relied  on  as  a correct  statement 
of  the  law,  and  is,  in  my  opinion,  a guide  to  the  conclusions  to 
be  reached  in  this  case. 
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I agree  with  the  argument  advanced  by  Mr.  McCarthy  that 
the  defence  relied  on,  namely,  that  the  second  and  third  agree- 
ments, dated  April  17th,  1933,  and  September  6th,  1935,  are  nuda 
pacta,  without  consideration,  is  a good  defence. 

It  was  urged  by  Mr.  Cartwright  in  his  very  able  argument 
that  the  consideration  for  the  second  and  third  agreements  could 
be  found  in  one,  or  all,  of  the  following:  (1)  As  between  the 
parties  to  this  action,  the  good-will  of  the  practice  was  Richard- 
son’s and  was  held  by  Tiffin  for  him. 

I consider  it  extremely  doubtful  that  any  person  can  purchase 
a non-dispensing  medical  practice,  as  defined  by  Jessel  M.R.  in 
the  case  referred  to,  for  an  undisclosed  principal.  Such  a thing 
seems  incompatible  with  what  is  meant  by  the  sale  of  a medical 
practice.  But,  in  any  event,  this  argument  in  my  opinion  fails. 
Assuming  that  the  good-will  did  belong  to  the  plaintiff  and  was 
held  for  him  by  the  defendant,  at  the  expiration  of  the  first 
agreement  covering  three  years  this  consideration  had  expended 
itself  and  could  not  be  said  to  have  any  value. 

(2)  That  the  physical  assets  are  still  the  plaintiff’s  property. 

There  is  some  evidence  that  certain  articles  of  furniture  and 

stock  of  medicines  were  included  in  the  sale.  In  the  agreement 
between  Dr.  Cowan  and  the  defendant,  there  is  no  reference  to 
furniture  or  equipment  as  it  is  called,  and  the  stock  of  medicines 
referred  to  would  not  be  in  existence  at  the  end  of  three  years. 

The  ownership  of  the  articles  of  furniture  or  equipment  is 
not  for  us  to  determine  in  this  action,  since  there  is  no  reference 
to  them  in  the  agreement.  It  is  said  that  they  passed  into  the 
possession  of  the  defendant  as  part  of  what  was  sold  to  him  by 
Dr.  Cowan.  If  the  plaintiff  claims  ownership  of  them  he  may, 
if  so  advised,  assert  his  rights  in  a proceeding  for  that  purpose. 

(3)  That  the  understanding  of  both  parties  was  that  the 
practice  was  the  plaintiff’s,  and  that  the  sum  of  $1,500.00  paid 
by  him  to  the  defendant  and  by  the  defendant  to  Dr.  Cowan  as 
the  sale  price  of  the  practice  was  not  a debt  as  between  the 
plaintiff  and  defendant,  and  that  no  claim  is  made  by  the  plain- 
tiff for  its  repayment. 

If  there  is  no  consideration  for  the  second  and  third  agree- 
ments, then  the  view  which  the  parties  might  take  as  to  their 
respective  rights  cannot  supply  a consideration.  It  is  true  that 
until  May,  1937,  the  defendant  continued  to  make  payments  to 
the  plaintiff  under  the  terms  of  the  several  agreements,  but  at 
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that  time  he  appears  to  have  taken  legal  advice  as  to  his  position, 
and  from  then  on,  to  have  asserted  the  position  he  takes  in  the 
defence  of  this  action.  I think  it  clear  that  he  cannot  undo  that 
which  he  did  up  to  May,  1937,  and  cannot  recover  any  moneys 
paid  by  him,  but  I know  of  no  principle  by  which  he  can  be 
deprived  of  his  legal  rights  from  the  time  he  asserted  them. 

(4)  That  the  plaintiff  refrained  from  enforcing  the  restric- 
tive covenant. 

Apart  altogether  from  the  question  of  the  validity  of  the 
restrictive  covenant,  there  was  no  agreement  to  restrain  from 
enforcing  it  at  any  time  it  became  enforceable. 

One  can  understand  that  a medical  practice  might  be  pur- 
chased by  a layman  for  the  benefit  of,  and  to  be  carried  on  by, 
a duly  qualified  medical  practitioner,  but  I cannot  conceive  of 
such  layman  being  the  owner  of  the  good-will  of  a non-dispensing 
medical  practice.  It  seems  to  me  incompatible  with  the  nature 
of  a medical  practice  as  defined  in  the  case  to  which  I have  re- 
ferred. 

Moreover,  I think  in  any  event  the  plaintiff’s  right  to  enforce 
either  the  second  or  the  third  agreement  was  lost  when  he  was 
convicted  and  sent  to  a penal  institution.  From  that  date  until 
after  the  trial  of  this  action  at  all  events,  he  was  forbidden  to 
practise  medicine.  See  The  Medical  Act,  R.S.O.  1937,  ch.  225, 
secs.  30  and  47.  In  my  opinion  the  plaintiff  never  was  the  owner 
of  the  good-will  of  Dr.  Cowan’s  practice.  He  was  not  introduced 
to  any  of  Dr.  Cowan’s  patients  and,  so  far  as  appears,  such 
introduction  would  not  have  been  allowed  by  Dr.  Cowan.  In  fact 
every  care  was  taken  to  conceal  the  fact  that  the  plaintiff  was 
in  any  way  concerned  in  the  transaction  which  involved  the  pur- 
chase of  Dr.  Cowan’s  practice,  and  there  is  evidence  that  Dr. 
Cowan  would  not  have  sold  to  him. 

There  is  a further  answer  to  the  fourth  ground  urged  by  Mr. 
Cartwright,  namely,  the  question  of  the  validity  of  the  re- 
strictive covenants  in  the  second  and  third  agreements.  I under- 
stand the  law  to  be  that  all  covenants  restraining  an  employee 
from  carrying  on  his  trade  or  profession  are  'prima  facie  illegal 
and  void,  and  that  an  employer  may  rebut  this  presumption  by 
showing  that  the  restrictive  covenant  is  necessary  and  reason- 
able for  the  protection  of  his  own  business,  but  that  if  the  only 
object  of  the  restrictive  covenant  is  to  eliminate  competition,  it  is 
void. 
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In  my  opinion,  a covenant  restraining  the  defendant  from 
practising  his  profession  in  the  Town  of  Wallaceburg,  and  within 
a radius  of  twenty-five  miles  therefrom,  is  unfair  and  unreason- 
able, having  regard  to  the  fact  that  this  area  includes  the  City 
of  Chatham  and  the  Towns  of  Dresden  and  Tilbury.  In  the 
first  named,  there  are  said  to  be  twenty-seven  physicians,  but, 
apart  from  this,  I think  the  restrictive  covenant  invalid  because 
it  was  unnecessary  for  the  protection  of  Dr.  Richardson’s  own 
business.  It  can  scarcely  be  said  that  it  was  intended  as  a pro- 
tection for  the  business  which  was  formerly  Dr.  Cowan’s.  Under 
the  circumstances  it  could  never  have  been  intended  to  be  for 
the  protection  of  Dr.  Richardson’s  own  practice,  but  only  for 
the  purpose  of  eliminating  competition. 

It  appears  that  the  plaintiff  holds  two  promissory  notes  of  the 
defendant,  representing  moneys  due  under  the  terms  of  the 
agreements  in  question,  which  the  plaintiff  says  have  not  been 
paid.  I think  the  plaintiff  should  have  a reference,  at  his  own 
risk  as  to  costs,  to  ascertain  what  moneys,  if  any,  are  owing  to 
him  in  respect  of  the  period  covered  by  the  first  agreement  upon 
which  reference  the  defendant  will,  of  course,  be  entitled  to  be 
credited  with  all  moneys  paid  by  him  during  the  entire  period 
from  the  date  of  the  first  agreement  to  the  date  in  May,  1937, 
when  he  ceased  to  make  payments.  If  it  shall  be  found  that 
the  plaintiff  has  received  all  that  he  is  entitled  to  for  the  three- 
year  period  covered  by  the  first  agreement,  the  result  will  be 
that  there  is  nothing  owing  to  him  by  the  defendant,  and  the 
notes  should  be  declared  to  have  been  paid. 

Notwithstanding  that,  it  may  be  that  moneys  have  been  paid 
by  the  defendant  to  the  plaintiff  in  excess  of  the  moneys  to 
which  the  plaintiff  is  entitled  under  the  first  agreement;  there 
can  be  no  recovery  by  the  defendant  of  such  moneys. 

The  defendant  will  have  the  costs  of  this  appeal  in  any 
event.  If  the  plaintiff  accepts  a reference,  the  costs  of  the 
reference  will  be  at  his  own  risk  and  the  defendant,  since  he 
succeeds  substantially,  shall  have  the  costs  of  the  action.  If 
the  plaintiff  does  not  accept  a reference,  then  the  appeal  will 
be  allowed  and  the  action  dismissed  with  costs  here  and  below. 

Appeal  allowed  without  costs,  Henderson  J.A.  dissenting  in 
part. 


C.A. 


Ontario  Reports. 


461 


[COURT  OF  APPEAL.] 

Proprietary  Mines  Limited  v.  MacKay* 

Companies — Promoters — Transaction  between  promoter  and  his  com- 
pany— Disclosure  of  all  material  facts — Independent  board— Reme- 
dies for  breach  of  duty  by  promoter — Liability  of  promoter  to  pay 
damages  for  his  breach  of  duty  if  restitutio  in  integrum  impossible. 

Even  without  proof  of  actual  fraud  it  is  the  duty  of  a promoter,  who 
is  entering  into  a transaction  with  the  company  of  which  he  is  a 
promoter,  to  provide  the  company  with  an  independent  Board  of 
Directors  who  will  protect  the  company  in  its  dealings  with  the 
promoter,  especially  where  the  public  are  to  be  invited  to  subscribe  for 
shares  of  stock  in  the  company.  It  is  also  the  duty  of  a promoter 
arising  out  of  the  fiduciary  relationship  between  himself  and  the 
company  to  disclose  everything  that  is  proper  for  the  directors  of 
the  promoted  company  to  know  in  order  that  they  may  form  a fair 
judgment  as  to  the  value  of  the  property  which  it  is  acquiring  from 
the  promoter. 

Although  there  has  been  no  actual  fraud  by  a promoter,  if  he  commits 
a breach  of  the  foregoing  duties  arising  out  of  his  fiduciary  relation- 
ship with  the  company,  the  company,  on  discovering  the  facts,  may 
rescind  the  contract  if  restitutio  in  integrum  is  possible,  and  if 
restitutio  in  integrum  is  not  possible  the  company  may  recover 
damages  against  the  promoter  for  breach  of  his  duty  to  the  company. 
The  judgment  of  Bowen  L.J.  in  Re  Cape  Breton  Company  (1885),  29 
Ch.  D.  795  applied;  Re  Leeds  and  Hanley  Theatres,  [1902]  2 Ch.  809, 
and  Nocton  v.  Lord  Ashburton,  [1914]  A.C.  932,  considered;  Remford 
V.  Hinton  (1922),  52  O.L.R.  47,  and  Dominion  Royalty  v.  Goffatt, 
[1935]  O.R.  169,  [1935]  S.C.R.  565,  distinguished. 

Shares  of  a company,  which  purport  to  have  been  issued  by  a promoter 
to  himself  but  without  allotment  by  the  directors  and  without  con- 
sideration are,  while  they  remain  in  the  promoter’s  hands,  mere  scraps 
of  paper  and  may  be  ordered  to  be  delivered  up  to  be  cancelled.  But, 
a company  is  estopped  by  its  issue  of  share  certificates  from  ques- 
tioning the  status  of  such  shares  in  the  hands  of  bona  fide  purchasers 
for  value  from  the  promoter. 

An  appeal  by  the  plaintiff  from  the  judgment  of  McTague  J., 
reported  in  [1938]  O.R.  508. 

The  facts  are  fully  stated  in  the  reasons  for  judgment  of  the 
learned  trial  Judge  and  in  the  reasons  for  judgment  of  Robert- 
son C.J.O. 

March  13th,  14th,  15th  and  16th,  1939.  The  appeal  was 
heard  by  Robertson  C.J.O. , Middleton,  Masten,  Fisher  and 
Henderson  JJ.A. 

G.  W.  Mason,  K.C.,  E.  G.  Joy  and  J.  D.  Arnup,  for  the  plain- 
tiff, appellant,  submitted  that  the  plaintiff  was  entitled,  in 
addition  to  the  relief  obtained  at  the  trial,  to  the  return  of 
183,542  of  its  shares  and  also  of  all  the  shares  of  the  Crown 
Reserve  Company. 

Counsel  for  the  appellant  contended  that  MacKay  was  a 
promoter  and  general  manager  of  the  appellant  at  all  material 
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times  and  as  such  was  a fiduciary  who  was  bound  to  disclose 
all  details  of  his  Goldfields  Limited  claim  to  present  and  future 
shareholders  of  the  appellant.  The  onus  on  him  to  prove  this 
disclosure  has  not  been  satisfied  and  consequently  he  should 
be  ordered  to  return  the  shares.  The  prospectus  he  helped  to 
prepare  does  not  disclose  the  interest  through  which  he  claimed 
to  be  entitled  to  183,542  shares.  The  disclosure  must  be  made 
to  an  independent  board  of  directors  but  here  the  directors 
were  mere  tools  of  MacKay  until  1935.  It  is  not  sufficient  to 
provide  the  means  of  disclosure.  Disclosure  itself  must  be  given 
by  the  promoter. 

The  learned  trial  Judge  held  that  MacKay’s  claim  in  the 
bankruptcy,  even  unproven,  was  a claim  against  all  the  assets 
purchased  by  the  trustee,  and,  hence,  since  the  trustee  has  been 
discharged  and  the  assets  alienated,  restitutio  in  integrum  is 
impossible.  It  is  submitted  that  this  finding  is  in  error  because 
MacKay’s  only  claim  after  the  bankruptcy  was  to  participate 
in  the  realization  of  the  assets. 

Impossibility  of  restitutio  in  integrum  was  not  pleaded.  The 
entry  of  the  183,542  shares  in  the  name  of  MacKay  was  not 
a matter  of  contract  and  hence  the  question  of  rescission  really 
does  not  arise.  In  any  event  substantial  restitution  is  sufficient. 

As  to  alleged  necessity  of  a formal  tender  in  order  to  claim 
restitution  this  doctrine  is  not  settled  and,  also,  asking  for  an 
account  is  the  equivalent  of  tender. 

Counsel  for  the  appellant  also  submitted  that  the  learned 
trial  Judge  was  in  error  in  holding  that  at  the  time  the  assets 
were  acquired  by  the  committee  they  were  not  acquired  on 
behalf  of  a company  whose  formation  was  then  contemplated. 
On  this  finding  the  learned  trial  Judge  decided  that  the  defen- 
dant was  not  in  a fiduciary  relationship  to  the  appellant  and 
that  in  view  of  the  finding  that  restitutio  in  integrum  was  impos- 
sible the  promoter  could  not  be  forced  to  account  for  the  profit. 
MacKay  has  sold  65,588  of  the  shares  here  in  question  at  a 
sum  larger  than  the  amount  he  would  have  been  entitled  to  in 
cash  at  the  rate  of  15  per  cent,  of  his  claim.  MacKay  should 
be  forced  to  account  for  the  shares  he  received  in  excess  of 
65,588.  In  re  Cape  Breton  (1885),  29  Ch.  D.  795,  the  case  relied 
on  by  the  learned  trial  Judge,  has  been  explained  by  later  cases. 

The  learned  trial  Judge  also  refused  the  appellant  an  ac- 
counting or  damages.  Counsel  for  the  appellant  submitted  that 
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even  where  rescission  is  refused  and,  in  the  absence  of  fraud 
other  than  that  alleged  here,  relief  may  be  granted  by  way  of 
an  accounting  and  for  damages.  It  is  not  necessary  to  have 
the  kind  of  fraud  found  in  the  case  of  Derry  v.  Peek  to  succeed 
in  a case  such  as  this. 

Reference  to  the  following  cases: 

Re  promoters  generally:  Whaley  Bridge  Calico  Printing  Co. 
V.  Green  (1880),  5 Q.B.D.  109,  at  p.  Ill;  Lydney  and  Wigpool 
Iron  Ore  Co.  v.  Bird  (1886),  33  Ch.  D.  85,  at  p.  93;  Bindley 
on  Companies,  p.  480  et  seq.,  487,  498. 

Re  fiduciary  relationship  of  promoter  to  company:  Erlanger 
V.  New  Sombrero  Phosphate  Co.  (1878),  3 App.  Cas.  1218,  at 
pp.  1229,  1236,  1255,  1268,  1269,  1276;  In  re  Hess  Manufactur- 
ing Co.  (1894),  23  S.C.R.  644,  at  pp.  657,  658;  Patton  v.  Yukon 
Consolidated  Gold  Corporation,  Ltd.,  [1934]  O.W.N.  321,  [1934] 
3 D.L.R.  400;  Bennett  v.  Havelock  (1910),  21  O.L.R.  120,  at 
p.  131. 

Accounting  by  promoter  of  profits:  M orison  v.  Thompson 
(1874),  L.R.  9 Q.B.  480,  at  p.  484;  Emma  Silver  Mining  Co.  v. 
Grant  (1879),  11  Ch.  D.  918,  at  pp.  935,  936;  In  re  Olympia 
Limited,  [1899]  2 Ch.  153,  at  pp.  165,  166;  Gluckstein  v.  Barnes, 
[1900]  A.C.  240,  at  pp.  257,  258,  259;  Dominion  Royalty  Cor- 
poration et  al.  V.  Goffatt,  [1935]  O.R.  169,  [1935]  S.C.R.  565; 
Stratford  v.  Mooney  (1910),  21  O.L.R.  426,  at  pp.  444,  445; 
In  re  Cape  Breton  Co.  (1885),  29  Ch.  D.  795. 

Disclosure  by  promoter:  Erlanger  v.  New  Sombrero  Phos- 
phate Co.  (1878),  3 App.  Cas.  1218,  at  pp.  1229,  1236,  1255, 
1260,  1284;  Dunne  v.  English  (1874),  L.R.  18  Eq.  524,  at  pp. 
533,  534,  535;  In  re  Hess  Manufacturing  Co.  (1894),  23  S.C.R. 
644,  at  pp.  657,  658. 

Duty  owing  by  promoter  to  future  shareholders:  Erlanger 
V.  New  Sombrero  Phosphate  Co.  (1878),  3 App.  Cas.  1218,  at 
p.  1255;  In  re  Leeds  and  Hanley  Theatres  of  Varieties,  Ltd., 
[1902]  2 Ch.  809,  at  pp.  823,  825  and  832;  In  re  Olympia  Limited, 
[1898]  2 Ch.  153,  at  p.  175. 

Fiduciaries,  who  are  not  promoters:  New  Sombrero  Phos- 
phate Company  v.  Erlanger  (1877),  5 Ch.  D.  73,  at  p.  118; 
Halsbury,  2nd  ed.,  Vol.  13,  196,  197;  Dominion  Royalty  Cor- 
poration et  al.  V.  Goffatt,  [1935]  O.R.  169,  at  foot  of  179  and 
top  of  180. 
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Onus  of  proof  where  fiduciary  relationship:  Erlanger  v.  New 
Sombrero  Phosphate  Co.  (1878),  3 App.  Cas.  1218,  at  pp.  1229 
and  1277;  In  re  Darby,  [1911]  1 K.B.  95,  at  p.  103;  Dominion 
Royalty  Corporation  et  al.  v.  Goffatt,  [1935]  O.R.  169,  at  p.  183. 

Allotment:  NicoVs  Case  (1885),  29  Ch.  D.  421,  at  p.  426. 

I.  F.  Hellmuth,  K.C.,  and  F.  J.  Watson  for  the  defendant, 
respondent,  submitted  that  the  appellant  had  received  all  the 
relief  it  could  possibly  ask  for  at  the  trial  and  that  the  validity 
of  MacKay’s  claim  in  the  bankruptcy  could  not  now  be  disputed 
for  the  trustee  had  allowed  it,  or,  at  least,  he  had  not  disallowed 
it.  Sec.  127  of  The  Bankruptcy  Act  requires  the  trustee  to 
examine  every  proof  and  provides  that  he  may  require  further 
evidence  in  support  of  it.  The  trustee  must  be  deemed  to  have 
done  his  duty,  and  as  he  has  not  disallowed  MacKay’s  claim 
it  must  be  deemed  to  be  a valid  one. 

Confirmation  of  all  this  may  be  drawn  from  the  fact  that 
the  trustee  paid  a dividend  to  MacKay  as  to  the  $100.00  not 
assigned  to  the  appellant.  Counsel  also  argued  that  the  only 
Court  entitled  to  enquire  into  the  validity  of  the  claim  was  The 
Bankruptcy  Court  and  that  this  Court  cannot  deal  with  the 
matter  now  that  the  trustee  is  discharged. 

Counsel  also  pointed  out  that  when  in  September,  1934, 
appellant  gave  a discharge  to  the  trustee  in  respect  of  creditor’s 
claims  of  which  appellant  held  assignments,  respondent’s  claim 
appeared  in  the  schedule  as  $182,269.05. 

Insofar  as  the  appellant  now  claims  rescission  or  an  account- 
ing and  damages  counsel  for  the  respondent  relied  on  the  reasons 
for  judgment  of  the  learned  trial  Judge  who  refused  this  relief. 
Restitution  is  impossible  in  this  case ; so  there  can  be  no  question 
of  rescission  no  matter  how  open  to  criticism  the  conduct  of 
MacKay  has  been:  Steedman  v.  Frigidaire  Corporation,  [1933] 
1 D.L.R.  161,  at  p.  165.  MacKay  had  a claim  against  the  assets 
of  the  bankrupt  Goldfields  Limited  before  he  assigned  his  claim 
to  the  appellant.  Many  of  these  assets  have  now  been  disposed 
of  to  third  parties.  Also  the  trustee  has  now  been  discharged. 

Counsel  also  pointed  out  that  before  rescission  can  be  granted 
a plaintiff  must  make  a formal  tender  and  this  has  never  been 
done.  See  Steedman  v.  Frigidaire  Corporation,  [1933]  1 D.L.R. 
161,  at  p.  165,  and  Dominion  Royalty  Corporation  et  al.  v.  Go/- 
tatt,  [1935]  O.R.  169. 
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As  to  the  claim  for  accounting  and  for  damages  counsel 
pointed  out  that  MacKay  filed  his  claim  against  the  bankrupt 
Goldfields  Limited  in  1928  which  is  years  before  the  formation 
of  the  appellant  could  possibly  have  been  contemplated.  The 
result  of  this  is  that  MacKay  is  not  in  fiduciary  relationship  to 
the  appellant  as  to  this  claim,  and  he  was  free  to  deal  with  this 
claim  as  he  liked.  See  Erlanger  v.  New  Sombrero  Phosphate  Co. 
(1878) , 3 App.  Cas.  1218,  at  p.  1235.  % 

The  respondent  in  conclusion  argued  that  the  appellant  by 
reason  of  its  laches,  delay  and  acquiescence  is  not  entitled  now 
to  the  relief  claimed  on  this  appeal. 

G.  W.  Mason,  K.C.,  in  reply,  argued  that  laches  is  an  equit- 
able defence  and  it  was  not  pleaded  nor  was  evidence  as  to  it 
adduced  at  the  trial  and  hence  it  cannot  be  introduced  on  appeal. 
In  any  event  the  facts  do  not  justify  this  defence.  The  writ  in 
this  action  was  issued  soon  after  the  necessarily  long  investiga- 
tion into  the  complicated  affairs  of  the  appellant.  As  to  the 
appellant  acquiescing  in  the  discharge  of  the  trustee  there  is 
nothing  to  indicate  either  knowledge  of  the  proceedings  or  of 
its  importance. 

Although  under  ordinary  circumstances  the  claim  should  be 
disputed  in  The  Bankruptcy  Court,  this  Court  cannot  be  so  im- 
potent as  to  be  unable  to  rectify  the  situation. 

Cur.  adv.  vult. 

May  9th,  1939.  Robertson  C.J.O.: — An  appeal  from  the 
judgment  of  McTague  J.,  dated  June  20th,  1938. 

This  action  and  an  action  of  the  defendant,  as  plaintiff, 
against  the  present  plaintiff,  Canadian  Reserve  Mines  Limited 
and  John  M.  Godfrey,  as  defendants,  were  tried  together,  with- 
out a jury,  at  Toronto.  The  trial  Judge  granted  the  plaintiff 
in  this  action  relief  as  to  some  of  its  claims.  The  plaintiff 
appeals,  asking  further  relief  Respondent  has  not  appealed  in 
either  action. 

The  first  matter  in  respect  of  which  the  plaintiff  appeals, 
relates  to  183,542  of  its  shares  which  respondent  procured  to 
be  issued,  the  alleged  consideration  for  which  was  the  assign- 
ment to  appellant  of  a claim  of  the  respondent  as  a creditor 
of  Canadian  Associated  Goldfields  Limited,  then  in  bankruptcy. 
Appellant  claims  that  respondent  was,  in  fact,  a creditor  for 
only  a small  part  of  the  claim  he  set  up,  and  that  respondent 
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took  advantage  of  his  position  as  a promoter  of  appellant  to 
obtain  shares  that  he  had  no  right  to  have. 

The  facts  necessary  to  an  understanding  of  this  matter  are 
somewhat  involved,  and  the  evidence  of  them  is  obscure,  owing 
largely  to  the  loose  and  irregular  business  methods  of  respon- 
dent, who  was,  at  the  time  of  the  transaction  and  for  long  after- 
wards, in  control  of  appellant’s  affairs.  In  some  degree,  the 
task  is  made  easier  by  the  admission  to  be  found  in  the  statement 
of  law  and  fact  of  the  respondent  filed  on  this  appeal  accord- 
ing to  the  Rules,  that,  for  the  purposes  of  the  appeal,  he  does 
not  contest  any  of  the  findings  of  fact  of  the  trial  Judge. 

Appellant  was  incorporated  by  Letters  Patent,  issued  under 
The  Ontario  Companies  Act,  and  dated  14th  March,  1930. 
Over  a considerable  period  of  years  prior  to  appellant’s  incor- 
poration, there  had  been  a succession  of  mining  companies  own- 
ing and  unsuccessfully  endeavouring  to  operate  the  mining  prop- 
erties that  appellant  was  destined  to  acquire.  Respondent  had 
been  the  chief  figure  in  all  these  companies,  and  although  they 
had  many  shareholders  and  much  money  was  invested,  respon- 
dent always  contrived  to  substantially  control  their  operations. 
The  last  of  these  companies  was  Canadian  Associated  Goldfields 
Limited,  which  had  an  issued  capital  of  22,000,000  shares  of  the 
par  value  of  $1.00  per  share.  It  was  declared  bankrupt  in  March 
1928,  and  Mr.  G.  T.  Clarkson  became  Trustee  in  Bankruptcy. 
This  company  had  many  creditors;  there  were  secured  credi- 
tors, preferred  creditors  and  numerous  ordinary  creditors, 
including  the  holders  of  “Gold  Notes”  of  the  Company  to 
an  amount  exceeding  $220,000  and  the  holders  of  notes  of  other 
descriptions  for  another  $150,000.  Respondent’s  name  appeared 
in  the  first  list  of  creditors  as  an  ordinary  creditor  in  respect 
of  items  aggregating  almost  $180,000,  under  the  heading  “Un- 
settled Claims.”  On  June  22nd,  1928,  respondent  made  a de- 
claration, which  he  deposited  with  the  trustee  as  a proof  of 
claim,  and  in  which  he  declared  that  the  bankrupt  company  was 
indebted  to  him  in  sums  aggregating  $181,579.31,  and  that  he 
held  no  security  for  his  claim.  He  made  a separate  declaration 
with  respect  to  another  claim  of  $750,  also  unsecured. 

For  about  two  years  after  Canadian  Associated  Goldfields 
Limited  was  declared  bankrupt  no  great  progress  was  made 
towards  realizing  upon  its  assets.  Respondent  was  active,  how- 
ever, in  formulating  and  promoting  plans  for  dealing  with  the 
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creditors  and  getting  the  mining  properties  again  in  operation. 
He  obtained  proxies  entitling  him  to  represent  the  majority  of 
creditors  at  the  first  meeting  of  creditors  called  by  the  trustee. 
He  promoted  a company  under  the  name  of  Holders  Corpora- 
tion Limited  for  the  purpose  of  arranging  to  take  over  the 
assets.  When  that  company  failed  to  raise  sufficient  money  for 
the  purpose  he  organized  Goldfields  Creditors’  Syndicate.  This 
Syndicate  took  over  the  assets  and  assumed  the  obligations  of 
Holders  Corporation  Limited  and  carried  on  the  plans  devised 
by  respondent  for  the  revival  of  the  mining  enterprise. 

The  formation  of  Goldfields  Creditors’  Syndicate  was  ini- 
tiated at  a meeting  of  creditors  of  Canadian  Associated  Gold- 
fields Limited,  called  by  the  trustee,  and  held  on  14th  November, 
1929.  Its  general  purpose  was  declared  to  be  to  conserve  the 
creditors’  claims  and  the  assets  of  Canadian  Associated  Gold- 
fields Limited.  Respondent  was  again  in  control,  and  the  busi- 
ness of  the  Syndicate  was  transacted  from  his  office,  and  its 
books  and  records  were  kept  there. 

On  January  15th,  1930,  one  W.  B.  Barley,  acting  on  behalf 
of  the  Syndicate,  made  an  offer  to  the  Trustee  in  Bankruptcy 
of  Canadian  Associated  Goldfields  Limited,  to  purchase  the 
assets  of  the  bankrupt  company  at  a sum  equal  to  the  combined 
amount  of  (1)  all  preferred  claims  ranking  against  the  estate, 
(2)  all  secured  claims  which,  in  the  opinion  of  the  trustee,  should 
be  paid,  (3)  all  proper  fees  and  disbursements  of  the  custodian 
and  the  trustee,  and  (4)  a sum  equal  to  fifteen  per  cent,  of  all 
ordinary  debts  and  liabilities  provable  against  the  estate  that 
might  be  allowed  either  by  the  Trustee  or  by  the  Court.  The 
offer  provided  for  payment  of  the  purchase  price  by  instalments, 
and  title  to  the  assets  was  not  to  pass  until  payment  of  the 
purchase  price  in  full.  The  offer  contained  the  following  pro- 
vision:— 

“The  Trustee  shall  disallow  at  my  request  any  claim  filed 
against  the  estate,  such  request  to  be  evidenced  by  notice  in 
writing  delivered  to  the  Trustee  within  thirty  days  from  the 
date  of  the  acceptance  of  this  offer,  upon  the  Trustee  being 
properly  indemnified  against  all  loss,  costs  and  damages  arising 
in  respect  thereof.” 

The  Trustee  having  been  authorized  by  an  order  dated  30th 
January,  1930,  to  accept  this  offer,  formally  accepted  it  by 
letter  of  3rd  February,  1930. 
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The  agreement  so  resulting,  it  is  to  be  noted,  did  not  affect 
the  status  of  the  individual  creditors  nor  establish  their  claims,  i 
notwithstanding  that  the  purchase  price  of  the  assets  was,  to  a ! 
substantial  extent,  based  upon  the  amount  of  the  provable  ! 
claims.  The  agreement  did  not  provide  for  payment  by  the 
purchaser  to  the  individual  creditors,  nor  did  it  establish  any  | 
direct  relationship  with  them.  The  purchaser’s  agreement  was  i 
with  the  Trustee  in  Bankruptcy.  The  matters  of  who  were  ere-  , 
ditors  and  the  amounts  of  their  respective  claims  were  expressly 
kept  open  by  the  provision  for  disallowance  at  the  request  of  , 
the  purchaser.  ; 

At  a meeting  of  the  Syndicate’s  Committee  on  20th  January,  i 
1930,  it  was  resolved  to  form  a company  with  1,000,000  no  par 
value  shares,  and  a number  of  matters  were  agreed  upon  by 
the  Committee  as  to  disposing  of  the  shares.  Among  other 
matters  it  was  agreed  that  all  ordinary  creditors  be  allotted 
one  share  for  each  dollar  of  their  claims.  The  obvious  purpose 
of  this  was  to  enable  the  new  Company  to  deal  with  the  Trustee 
in  Bankruptcy  and  to  carry  out  the  purchase  of  assets  without 
having  to  pay  cash  in  respect  of  the  claims  of  ordinary  creditors, 
as  provided  by  the  Barley  agreement,  and  it  was  undoubtedly  | 
intended  that  the  claims  to  be  acquired  by  the  exchange  of  j 
shares  should  be  only  such  as  were  provable  in  the  bankruptcy,  | 
and  for  which  the  purchaser  was  required  by  the  Barley  agree-  | 
ment  to  provide.  I 

On  8th  March,  1930,  respondent  instructed  the  Syndicate’s  | 
solicitor  to  obtain  Letters  Patent  under  The  Ontario  Companies  | 
Act  incorporating  the  appellant.  Letters  Patent,  dated  14th  | 
March,  1930,  were  accordingly  issued,  incorporating  appellant,  i 
with  an  authorized  capital  of  1,000,000  shares,  without  nominal  : 
or  par  value.  ! 

The  learned  trial  Judge  has  found — and  his  findings  of  fact  1 
are  accepted  by  respondent,  as  already  stated — that  respondent 
“was  the  prime  mover  in  connection  with  the  incorporation  of 
the  company”  (appellant),  and  that  “it  was  he  who  propounded 
the  scheme  to  take  Canadian  Associated  Goldfields  Limited  out  i 
of  bankruptcy  and  secured  the  support  of  the  other  shareholder- 
creditors  who,  as  he  puts  it,  looked  to  him  for  leadership  and  j 
guidance.”  The  learned  trial  Judge  has  further  found  that  | 
“the  directors  of  the  company  under  whose  regime  the  transac-  j 
tion  was  carried  out  were  Davis,  Dodds  and  one  H.  A.  Thomp- 
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■ son,”  and  that  all  three  received  their  share  qualification  from 
, respondent.  He  further  found  that  Davis  was  used  by  respon- 
dent in  other  transactions  as  his  nominee.  Dodds  had  nothing 
I but  a nominal  interest,  and  Thompson  was  a man  “around 
! MacKay’s  office.”  On  21st  May,  1930,  these  directors  appointed 
j respondent  general  manager  of  the  company.  The  share  records 
i of  the  Company  were  kept  by  respondent’s  brother. 

I come  now  to  the  transaction  with  which  this  branch  of  the 
present  appeal  is  directly  concerned.  As  with  many  other  mat- 
i ters  in  the  affairs  of  the  Creditors  Syndicate  and  of  the  appel- 
lant company  upon  which  accurate  information  is  desirable,  it 
is  difficult,  and  perhaps  impossible,  to  learn  exactly  what  oc- 
curred in  connection  with  the  183,542  shares  in  question,  and 
how  and  when  it  occurred,  because  of  the  irregular  way  in  which 
the  business  was  done  and  the  respondent’s  habit  of  assuming 
powers  that  did  not  belong  to  him,  and  his  failure  to  record  his 
transactions  as  they  occurred. 

An  account  in  appellant’s  ledger  under  respondent’s  name 
opens  with  an  entry  crediting  respondent  with  183,542  paid-up 
[ shares.  The  entry  bears  no  date,  but  the  entry  immediately 
following,  which  records  the  transfer  to  one  Ghent  of  500  of 
these  shares,  is  dated  29th  March,  1930,  and  more  particular 
reference  to  the  date  will  be  made  later. 

There  is  nothing  in  the  entry  crediting  respondent  with  183,- 
542  shares  to  indicate  the  authority  for  it,  or  to  show  how  the 
shares  became  paid  up,  and  there  is  no  minute  or  direction  any- 
where in  the  Company’s  records  to  authorize  or  explain  the 
entry.  There  is  no  evidence  that  the  Company’s  Board  of  Direc- 
I tors  had  anything  to  do  with  it.  Respondent’s  explanation  of 
the  entry  is  that  he  assigned  his  claim  as  a creditor  of  Canadian 
' Associated  Goldfields  Limited  to  appellant,  and  that  this  entitled 
him  to  the  shares  in  question. 

I The  assignment  referred  to  is  as  follows : 

I Assignment. 

: “For  value  received,  I hereby  assign  and  transfer  all  my 

! right,  title  and  interest  ‘less  One  Hundred  Dollars  ($100.00)’ 
in  my  claim  against  Canadian  Associated  Goldfields  Limited  in 
bankruptcy  to  Proprietary  Mines  Limited,  of  306  C.P.R.  Build- 
ing, Toronto.  This  shall  be  full  authority  to  the  Trustee  in 
: Bankruptcy  of  said  Canadian  Associated  Goldfields  Limited,  to 
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enter  Proprietary  Mines  Limited,  as  the  sole  owner  of  the  full 
claim  now  standing  in  my  name. 

“Signed  and  sealed  this  28th  day  of  May,  1930. 

(Sgd.)  W.  B.  Barley,  (Sgd.)  Geo.  A.  MacKay  (Seal) 

Witness.  306  C.P.R.,  Toronto.” 

Respondent’s  position  is  that  the  creditors  generally  of 
Canadian  Associated  Goldfields  Limited  were  assigning  their 
claims  to  appellant  and  were  receiving  shares  in  exchange  on 
the  basis  of  one  share  for  each  dollar  of  the  claims,  and  that 
he  did  the  same  as  the  other  creditors.  The  authority  for 
this  general  exchange,  in  the  view  of  respondent,  who  had  the 
direction  of  it,  was  the  plan  approved  by  Goldfields  Creditors’ 
Syndicate  when  the  formation  of  the  Company  was  resolved 
upon.  There  can  be  no  doubt  that  the  claims  of  creditors  gen- 
erally were  in  fact  so  dealt  with,  and  if  respondent  came  in  on 
the  same  basis  as  the  other  creditors,  there  perhaps  is  not 
much  to  find  fault  with.  The  real  substance  of  the  attack  upon 
respondent  lies  in  this,  that  it  is  said  that  respondent  did  not 
have  a claim  as  a creditor  of  Canadian  Associated  Goldfields 
Limited  for  $183,542,  nor  for  more  than  a fraction  of  that  sum, 
and  that  upon  the  basis  of  exchange  applied  in  the  case  of  other 
creditors,  most  of  the  183,542  shares  were  not  paid  up,  and 
respondent  was  not  entitled  to  have  them. 

Counsel  for  appellant  took  more  advanced  ground  than  this, 
and  contended  that  there  was  no  transaction  at  all  with  appel- 
lant with  respect  to  the  shares  in  question.  He  calls  attention 
to  the  absence  of  any  record  of  such  a transaction,  to  the  absence 
of  any  authority — general  or  specific — given  by  the  Directors 
to  make  exchanges  of  creditors’  claims  for  shares,  and  he  claims 
that  whatever  was  done  so  far  as  the  respondent’s  shares  are 
concerned  was  done  by  the  respondent  alone.  Whatever  may 
have  been  the  rights  of  the  Company  in  regard  to  the  matter 
at  the  time  the  shares  were  placed  to  respondent’s  credit,  I 
think  too  much  has  happened  since  to  permit  the  appellant 
entirely  to  ignore  what  the  respondent,  rightly  or  wrongly, 
assumed  to  do  on  its  behalf.  The  appellant  afterwards  dealt  with 
respondent’s  claim  as  a creditor  of  Canadian  Associated  Gold- 
fields Limited,  as  a claim  which  had  been  assigned  to  it,  and 
there  can  be  no  question  that  the  only  assignment  it  had  was 
the  assignment  made  in  exchange  for  shares,  as  in  the  case  of 
the  claims  of  other  creditors.  That,  however,  in  no  way  pre- 
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vents  appellant  from  saying  what  the  respondent  himself  has 
always  said,  that  the  basis  of  exchange  was  the  same  as  with 
other  creditors,  that  is,  one  share  for  each  dollar  of  the  claim, 
and  appellant  says  that  respondent  acquired  no  right  to  shares 
beyond  that. 

The  learned  trial  Judge  seems  to  have  thought  that  the 
183,542  shares  placed  to  respondent’s  credit  in  appellant’s  ledger 
were  part  of  700,000  shares,  the  issue  of  which  was  provided 
for  by  an  alleged  agreement  between  Goldfields  Creditors’  Syndi- 
cate and  appellant,  authorized  by  appellant’s  By-law  Number  8, 
which  provided  for  the  allotment  of  700,000  shares  to  the  Syndi- 
cate or  its  nominees,  for  considerations  that  are  indicated  in 
the  By-law,  and  include  a transfer  of  the  mining  lands,  machinery 
and  other  assets  of  the  Syndicate.  The  agreement  itself  was 
not  produced  as  it  cannot  be  found,  but  the  learned  trial  Judge 
thought  it  fair  to  assume  from  secondary  evidence  that  the 
allotment  provided  for  by  the  agreement  was  an  allotment  to 
ordinary  creditors  of  Canadian  Associated  Goldfields  Limited, 
who  assigned  their  claims  to  appellant  in  exchange  for  shares. 
Whatever  may  have  been  intended  when  By-law  Number  8 and 
the  agreement  were  prepared,  it  seems  clear,  upon  the  evidence, 
that  respondent’s  shares  were  not  issued  under  them.  In  fact 
the  execution  of  the  agreement  was  not  authorized  by  the  Syndi- 
cate until  2nd  June,  1930,  while  the  assignment  of  respondent’s 
claim  is  dated  28th  May,  1930,  and  the  debit  entry  against  re- 
spondent’s shares  in  favour  of  Ghent  is  dated  29th  March,  1930. 
There  was  no  nomination  by  the  Syndicate  of  persons  to  whom 
shares  should  be  allotted  as  By-law  Number  8 contemplated,  nor 
was  there  ever  an  allotment  of  any  of  the  shares  by  appellant. 
Nothing  seems  to  have  been  done  for  a very  long  time  in  the 
way  of  transferring  assets  to  appellant.  There  was  an  assign- 
ment of  the  Barley  agreement  on  9th  November,  1931,  and  the 
correspondence  with  the  Trustee  regarding  the  purchase  of 
assets  indicates  that,  so  far  as  he  was  concerned,  when  ques- 
tioned in  reference  to  the  agreement  authorized  by  By-law 
Number  8,  he  appeared  to  know  almost  nothing  about  it,  and 
as  to  compliance  with  it,  he  said  things  were  not  done  in  that 
way.  Neither  in  his  statement  of  defence,  nor  in  the  statement 
of  law  and  fact  filed  on  his  behalf  on  this  appeal,  did  respon- 
dent refer  to  By-law  Number  8 and  the  agreement  as  authoriz- 
ing the  issue  of  his  shares.  There  was  in  fact  a very  substantial 
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reason  why  respondent,  so  far  as  his  own  shares  were  con- 
cerned, would  ignore  the  By-law  and  agreement.  The  Company  | 
was  required  to  undertake  with  the  Registrar  of  Companies 
and  Brokers  that  the  Vendor’s  shares  to  be  issued  under  the 
agreement  would  not  be  placed  on  the  market  until  the  consent  ; 
of  the  Registrar  had  been  obtained,  or,  in  the  alternative,  until  | 
the  Company  had  been  fully  financed.  The  respondent  plainly  [ 
did  not  regard  himself  as  so  restricted  in  dealing  with  the  183,542  ; 

shares  placed  to  his  credit.  He  sold  many  thousands  of  these 
shares  for  his  own  account  and  for  a large  sum,  while  the  Com-  j 
pany  was  still  struggling  with  the  problem  of  financing  the 
purchase  of  assets  from  the  Trustee  in  Bankruptcy.  This  was 
quite  characteristic  of  respondent  in  his  dealings  with  Company 
affairs.  He  paid  no  attention  to  by-laws  or  agreements  or  for- 
malities when  his  own  interests  were  affected.  He  ignored  them 
just  as  he  did  the  Board  of  Directors.  At  the  same  time  he  was 
quite  capable  of  keeping  other  shareholders  within  strict  limits. 

So  in  this  matter,  other  creditors  of  Canadian  Associated  Gold-  ; 
fields  who  exchanged  their  claims  for  appellant’s  shares  were  ; 
not  allowed  to  put  the  shares  on  the  market.  Respondent  kept 
that  privilege  for  himself,  and  it  may  well  be  that  it  was  with  | 
deliberate  purpose  that  by  assigning  his  claim  before  the  agree-  ' 
ment  was  formally  adopted,  and  by  having  the  entry  crediting  i 
him  with  shares  ante-date  the  agreement,  he  was  preparing  his  I 
justification  for  remaining  outside  the  restricted  class.  I 

It  is  not  necessary,  therefore,  to  consider  what  might  have  i 
been  the  position  had  respondent’s  shares  been  acquired  by  him  | 
as  part  of  the  700,000  shares  referred  to  in  By-law  Number  8 ' 

and  in  the  agreement  authorized  by  it,  for  I think  it  is  clear  | 

that  respondent’s  shares  were  not  so  acquired,  and  that  his  | 
title  to  the  183,542  shares,  whether  for  better  or  worse,  must  ; 
be  regarded  as  having  arisen  from  a transaction  of  exchange  i 
made  directly  between  him  and  the  Company,  and  for  no  other 
consideration  than  the  assignment  of  his  claim  under  the  docu-  ! 
ment  already  set  forth.  In  that  transaction  respondent  took 
it  upon  herself  to  represent  the  Company  and  to  act  for  the 
Company  with  no  other  authority  than  his  own.  If  anyone  else 
participated  in  it  as  representing  the  Company — of  which  there 
is  no  evidence  whatsoever — it  was  not  anyone  independent  of 
respondent.  If  it  is  found  that  in  the  transaction  respondent 
has  taken  advantage  of  the  Company,  he  must  account  for  any 


C.A.  Proprietary  Mines  Ltd.  v.  MacKay.  Robertson  C.J.O.  473 

shares  that  he  has  taken  more  than  he  was  entitled  to  have. 
It  becomes  necessary,  therefore,  to  examine  the  transaction  to 
see  whether  respondent  properly  acquired  the  whole  of  183,542 
paid  up  shares  in  exchange  for  his  claim. 

The  learned  trial  Judge  concluded  that,  upon  the  evidence, 
respondent’s  claim  to  be  a creditor  of  Canadian  Associated 
Goldfields  Limited  for  $183,542  was  a very  questionable  one. 
The  items  that  are  challenged  are  $133,779.80,  designated  as 
“General  Loan  Account”,  and  $44,241.59,  designated  as  “Special 
Loan  Account.”  There  are  some  smaller  items  which  are  not 
disputed.  The  two  proofs  of  claim  filed  by  respondent  with 
the  Trustee  made  up  a total  of  only  $182,329.31.  For  the  items 
to  make  up  the  total  of  $183,542  it  is  necessary  to  refer  to 
Exhibit  80,  a ledger  sheet  of  Goldfields  Creditors’  Syndicate, 
where  six  times  are  added  under  dates  in  1931.  One  can  only 
conclude  that  the  undated  credit  item  of  183,542  shares  with 
which  respondent’s  account  in  appellant’s  ledger  appears  to 
open  was  not  made  until  some  date  in  1931,  long  after  the 
account  was  opened,  and  recorded  many  items  on  the  debit 
side  for  shares  sold  out  of  the  account.  There  appears  to  be 
no  explanation  of  this  circumstance  on  the  record,  but  it  indi- 
cates the  great  irregularity  of  the  transaction. 

According  to  the  evidence,  the  first  mentioned  item  of 
$133,779.80,  or  at  least  $130,000  of  it,  arose  in  this  way:  Cana- 
dian Associated  Goldfields  Limited  was  in  need  of  money,  but 
could  not  obtain  it  by  the  sale  of  its  unissued  shares  as  there 
was  no  market  for  the  shares  at  their  nominal  value  and  the 
Company  had  no  by-law  authorizing  the  sale  of  shares  at  a 
discount.  Respondent  undertook  to  find  the  money  by  selling 
shares  of  his  own  at  the  market  price.  The  money  so  obtained, 
according  to  respondent,  went  to  the  Company  or  was  used 
for  its  purposes,  to  the  extent  of  $130,000.  Appellant  does  not 
concede  that  respondent  in  fact  advanced  money  to  which  he 
was  entitled,  and  says  the  respondent  had  no  real  title  to  the 
shares  he  sold  to  raise  it.  It  was  expressly  agreed,  however, 
in  connection  with  the  supplying  of  this  money  that  it  should 
not  be  repaid  in  money  but  in  shares,  for  which  purpose  the 
Company  would  pass  a proper  by-law  for  the  sale  of  its  shares 
at  a discount,  whereupon  it  would  satisfy  respondent  by  the 
issue  to  him  of  shares  equal  in  number  to  the  shares  he  had  sold. 
The  proper  discount  by-law  was  passed  a short  time  before  the 
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bankruptcy,  but  the  evidence  does  not  disclose  why  shares  were 
not  issued.  Respondent  was  still  directing  the  Company’s 
affairs,  and  there  does  not  appear  to  have  been  any  effort  on 
his  part  to  obtain  the  shares.  As  late  as  6th  March,  1928, 
within  three  weeks  of  the  bankruptcy,  respondent  assured  a 
meeting  of  shareholders  that  this  sum  of  $130,000  was  not  to 
be  paid  to  him  in  money,  but  in  shares.  The  learned  trial  Judge 
found  that  this  agreement  was  made,  and  it  is  well  established 
by  the  evidence.  This  express  agreement  excluded  any  obliga- 
tion on  the  part  of  the  Company  that  might  otherwise  have 
been  implied  to  repay  respondent  the  $130,000  he  had  advanced. 
It  seems  plain  that  to  the  extent  of  this  $130,000  respondent’s 
claim  of  $183,542  was  not  a debt  of  Canadian  Associated  Gold- 
fields Limited  provable  in  the  bankruptcy.  If  respondent  had 
a claim  against  the  bankrupt  Company  arising  out  of  an  obliga- 
tion to  issue  shares  to  him  for  money  he  had  advanced,  he  has 
not  made  any  such  claim,  and  it  is  not  in  any  way  involved  in 
these  transactions.  As  the  shareholders  got  nothing  in  the 
bankruptcy,  respondent  lost  nothing  by  not  putting  forward 
such  a claim. 

Appellant  disputes  also  respondent’s  claim  for  $44,241.59 
under  the  heading  “Special  Loan  Account.”  As  is  to  be  ex- 
pected when  one  person  assumes  a dominant  position  in  the 
affairs  of  a Company  and  at  the  same  time  intermingles  his 
own  affairs  with  the  Company’s  affairs  and  fails  to  keep  proper 
records,  it  is  a difficult  matter  for  anyone  to  prove  the  exact 
state  of  his  account.  Respondent’s  account  in  the  books  of 
Canadian  Associated  Goldfields  Limited  shows  a credit  to  him 
substantially  in  accord  with  his  claim  under  the  item  “Special 
Loan  Account,”  but  where  respondent  himself  is  interested 
entries  in  the  Company’s  books  are  not  of  great  weight  as 
evidence  in  his  favour  for  he  himself  is  too  often  the  authority 
for  the  entries.  This  much  may  safely  be  said,  as  the  learned 
trial  Judge  has  found,  that  except  for  some  minor  items  which 
are  not  disputed,  the  whole  of  respondent’s  claim  is  questionable. 

The  answer  of  respondent  to  the  attack  made  by  appellant 
upon  his  claim,  as  filed  with  the  Trustee  in  Bankruptcy,  is  that 
the  claim  was  allowed  by  the  Trustee,  or  in  any  event  was  not 
disallowed  by  him,  and  that  it  is  not  open  to  attack  or  question 
in  this  action.  His  counsel  referred  to  sec.  127  of  The  Bank- 
ruptcy Act  which  requires  a Trustee  in  Bankruptcy  to  examine 
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every  proof  and  the  grounds  of  the  debt  and  provides  that  he 
may  require  further  evidence  in  support  of  it.  He  argued  that 
the  Trustee  must  be  deemed  to  have  done  his  duty  and  that 
he  had  never  disallowed  the  claim.  He  urged  further  in  support 
of  this  contention  that  the  Trustee  had  actually  paid  respondent 
a dividend  upon  the  $100  of  his  claim  which  was  reserved  from 
the  assignment  to  appellant  of  28th  May,  1930.  On  the  other 
hand  the  Trustee  says,  in  evidence,  that  he  did  not  allow  the 
claim  and  that  he  was  never  prepared  to  admit  that  it  was  a 
valid  claim.  The  Act  does  not  provide  that  the  Trustee  shall 
allow  or  disallow  a claim  within  any  fixed  time  and  a good  deal 
must  depend  upon  the  circumstances  of  the  case.  A Trustee 
may  not  unreasonably  defer  the  disputing  of  claims  until  it  is 
seen  whether  there  is  to  be  anything  with  which  to  pay  them. 
The  Trustee  in  this  bankruptcy  was  soon  in  the  unenviable  posi- 
tion of  having  advanced  a large  amount  of  money  to  safeguard 
the  assets  of  the  bankrupt  Company  with  no  purchaser  of  the 
assets  in  sight.  The  past  history  of  the  enterprise  was  not  such 
as  to  attract  buyers,  and  the  only  hope  for  its  future  appeared 
to  be  in  the  persons  already  financially  interested  bringing  about 
some  form  of  reorganization,  such  as,  after  almost  two  years, 
and  under  some  pressure  from  the  Trustee,  was  initiated  by 
the  Barley  offer.  In  the  meantime,  the  Trustee  had  advanced 
some  $60,000,  and  he  had  not  deemed  it  incumbent  upon  him 
to  incur  expense  in  the  investigation  of  creditors’  claims  until 
there  was  occasion  for  it.  The  terms  of  the  Barley  offer  were 
such  that  it  became  the  direct  concern  of  the  purchaser  rather 
than  of  the  Trustee,  to  see  that  no  claims  but  such  as  were 
properly  provable  in  the  bankruptcy  were  allowed,  for  the  pur- 
chase price  of  the  assets  was  a percentage  of  the  claims,  with 
Trustee’s  fees  and  disbursements  added.  This  position  of  affairs 
was  recognized  in  the  offer  itself,  for  it  expressly  provided  that 
the  Trustee  should  disallow,  at  the  purchaser’s  request,  any 
claim  filed  against  the  estate  upon  certain  notice,  and  upon 
being  indemnified  by  the  purchaser  against  costs.  Respondent, 
from  his  position,  was  able  to  see  that  no  notice  was  given  to 
the  Trustee  requiring  him  to  disallow  respondent’s  claim,  and 
no  such  notice  was  given.  In  fact,  it  was  but  a short  time  from 
the  acceptance  of  the  Barley  offer  until  respondent,  on  28th 
May,  1930,  assigned  his  claim  to  appellant,  reserving  only  $100 
of  it.  When  that  became  the  position,  it  is  quite  understandable 
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that  the  Trustee  would  not  think  that  he  should  incur  expense 
in  further  investigating  the  claim  with  a view  to  its  disallowance, 
in  whole  or  in  part.  He  was  no  doubt  aware  of  the  intention, 
for  which  express  provision  was  made  in  a later  agreement 
between  the  Trustee  and  appellant,  that  on  the  purchaser  pro- 
ducing a receipt  for  any  claims,  the  amount  payable  in  respect 
thereof  under  the  terms  of  sale  should  be  credited  to  the  pur- 
chaser on  account  of  the  purchase  price.  The  amount  of  re- 
spondent’s claim  became  a matter  of  indifference  in  the  trans- 
action for  the  purchase  of  assets  from  the  Trustee  when  the 
purchaser  and  the  owner  of  the  claim  were  one  and  the  same. 
There  is  no  difficulty,  therefore,  in  accepting  the  evidence  of 
the  Trustee  that  he  did  not  allow  the  claim,  and  nothing  is  to 
be  inferred  from  his  not  having  disallowed  it.  It  is  unnecessary 
to  determine  whether  allowance  of  the  claim  by  the  Trustee 
would  have  excluded  investigation  of  its  validity  in  this  action, 
but  such  a consequence  would  seem  unlikely  in  the  circumstances 
of  this  case.  Any  allowance  of  the  claim  would  have  been 
based  upon  respondent’s  improper  proof  of  claim  and  would 
have  been  made  while  respondent  controlled  the  only  source 
from  which  objection  would  come.  The  pa>Tnent  of  a dividend 
by  the  Trustee  upon  SlOO  of  the  claim  which  respondent  re- 
served from  his  assignment,  did  not  affect  the  balance  of  the 
claim  nor  evidence  any  allowance  of  it.  No  one  has  ever  dis- 
puted that  respondent  had  a valid  claim  for  SlOO. 

Counsel  for  respondent  did  not  address  any  argument  upon 
this  appeal  in  answer  to  the  attack  made  by  appellant  upon 
respondent’s  claim  further  than  to  contend,  upon  the  grounds 
already  discussed,  that  it  is  not  open  for  investigation  by  this 
Court.  He  pointed  out,  however,  that  when,  in  September, 
1934,  appellant  gave  a discharge  to  the  trustee  in  respect  of 
the  creditoi's’  claims  of  which  appellant  held  assignments,  re- 
spondent’s claim  appeared  in  the  schedule  at  5182,269.05.  It  is 
important  to  note  that  this  release  contained  a clause  that  noth- 
ing contained  in  it  should  be  deemed  to  constitute  an  acknow- 
ledgment of  the  correctness  of  any  of  the  claims,  or  a waiver 
of  the  right  to  dispute  their  correctness.  The  fact  is  that,  except 
for  the  purpose  of  identification,  the  amounts  of  the  several 
claims  dealt  with  by  the  release  were  not  of  importance  as  no 
money  passed  either  way  in  respect  of  them  as  between  the 
Trustee  and  appellant. 
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The  learned  trial  Judge  plainly  indicates  that  he  had  reached 
the  conclusion  in  respect  to  the  matter  now  under  considera- 
tion, that  respondent  had  taken  improper  advantage  of  his 
position  in  relation  to  appellant,  and  had  thereby  obtained  a 
profit.  He  was  of  opinion,  however,  that  in  the  events  that 
had  happened  appellant  had  lost  any  right  to  relief.  The 
transaction  that,  in  the  view  of  the  learned  trial  Judge,  had 
resulted  in  respondent  acquiring  183,542  paid  up  shares  of 
appellant  “was  a purchase  of  the  assets  of  Canadian  Associated 
Goldfields  Limited  from  the  Trustee  in  Bankruptcy  and  certain 
creditors  because  the  consideration  paid  the  Trustee  was  depen- 
dent upon  Proprietary  Mines  Limited  being  able  to  procure 
assignments  of  creditors’  claims  for  shares  of  its  stock.”  With 
great  respect,  I do  not  think  that  was  the  transaction.  It  may 
well  be  that  respondent  and  others  contemplated  that  appellant 
would  acquire  the  assets  referred  to,  and  it  was  no  doubt  realized 
that  appellant  would  have  difficulty  in  doing  so  on  the  terms 
arranged  unless  the  ordinary  creditors  generally  agreed  to 
accept  appellant’s  shares  in  lieu  of  a cash  dividend,  but  these 
matters  were  not  provided  for  in  any  one  bargain  or  transaction 
as  part  of  which  respondent  exchanged  his  claim  for  shares. 
There  were  no  other  terms  to  that  simple  transaction  of  ex- 
change. Respondent’s  position  was  clearly  put  in  this  way 
by  his  counsel  during  the  course  of  the  trial: — 

“Mr.  Hellmuth:  I do  not  want  to  make  any  argument  here, 

but  I may  say  to  your  Lordship  that  Dr.  MacKay  did  put  in  a 
claim  with  Mr.  Clarkson.  That  claim  was  settled  by  Proprietary 
by  giving  him  something  in  the  way  of  consideration  in  Proprie- 
tary stock.  That  claim  was  never  disputed  by  Clarkson.  My 
submission  is  that  neither  Proprietary  nor  any  other  company 
can  dispute  it  at  this  stage,  because  they  cannot  put  him  back 
in  the  position  he  was  when  he  made  his  claim  to  Clarkson, 
who  has  been  discharged.” 

Respondent  was  not  in  any  sense  a vendor  of  the  assets  of 
Canadian  Associated  Goldfields  Limited,  nor  was  the  assignment 
of  his  claim  to  appellant  tied  up  with  any  agreement  for  the 
sale  of  these  assets,  nor  conditional  upon  the  purchase  of  assets 
by  appellant  being  carried  out.  As  already  pointed  out,  the 
assignment  of  the  claim  bears  date  before  the  Syndicate  had 
authorized  an  agreement  whereby  appellant  should  become  the 
purchaser. 
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The  learned  trial  Judge  further  said  that  respondent  “had 
a claim,  even  if  its  validity  had  not  been  tested  against  all  the 
assets  purchased  from  the  Trustee,”  and  from  this  he  concluded 
that,  as  these  assets  are  no  longer  available,  respondent  cannot 
now  be  restored  to  his  former  position.  With  the  greatest 
respect,  I disagree  both  with  the  premise  and  the  conclusion. 
I do  not  think  respondent  had  a claim  against  these  assets  in 
any  proper  sense.  He  was  not,  as  a creditor,  a party  to  their 
sale,  nor  could  he  convey  any  title  or  interest  in  them.  It  was 
not  by  virtue  of  the  assignment  to  it  of  the  claims  of  respondent 
and  others  as  creditors  of  the  bankrupt  Company  that  appellant 
acquired  title  to  its  assets.  No  doubt  the  assignment  of  these 
claims  assisted  appellant  in  paying  the  purchase  price,  and 
perhaps  alone  made  it  possible  for  it  to  pay,  but  in  no  other 
manner  and  with  no  other  legal  consequence  than  if  it  had  been 
an  advance  of  money  for  that  purpose.  The  assets  were  vested 
in  the  Trustee  by  sec.  6 of  the  Bankruptcy  Act,  and  he  alone 
was  the  vendor.  If  appellant  had  not  raised  the  balance  of  the 
purchase  price  and  had  not  completed  the  transaction  with  the 
Trustee — and  that  it  was  by  no  means  a certainty  that  appellant 
would  do  so  appears  from  the  minutes  of  a meeting  of  Inspectors 
of  the  bankrupt  estate  held  on  5th  January,  1931 — it  would  have 
acquired  no  title  whatever  to  the  assets,  according  to  the  express 
terms  of  the  Barley  offer,  yet  appellant  would  still  have  held, 
by  virtue  of  the  assignment  of  28th  May,  1930,  whatever  credi- 
tor’s claim  respondent  had  had  to  assign,  and  respondent  would 
have  had  in  exchange  such  shares  of  appellant  as  his  claim 
entitled  him  to. 

The  real  transaction  by  which  respondent  acquired  the  183,- 
542  shares  involved  in  this  appeal  is  the  simple  one  already  de- 
tailed. It  was  the  assignment  by  respondent  to  appellant  of 
his  provable  claim  as  a creditor  of  Canadian  Associated  Gold- 
fields Limited  in  exchange  for  paid-up  shares  of  appellant  on 
the  basis  of  one  share  for  each  dollar  of  the  claim,  and  there 
were  no  other  terms  and  no  other  considerations.  That  transac- 
tion was  carried  through  to  completion  on  respondent’s  part, 
and  he  became  bound  by  it  when  he  assigned  his  claim  on  28th 
May,  1930,  and  the  fact  that  he  then  expected  that  appellant 
would  acquire  the  Barley  agreement,  and  that  his  assignment 
of  claim  would  assist  appellant  in  carrying  out  the  agreement 
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in  no  way  complicates  the  transaction  of  exchange  of  his  claim 
for  paid-up  shares. 

If  respondent’s  provable  claim  as  a creditor  against  Canadian 
Associated  Goldfields  Limited  was  less  than  $183,542 — and  it 
was  undoubtedly  much  less  than  that  sum — then,  to  whatever 
extent  it  was  less  than  that  sum,  to  the  same  extent  did  respon- 
dent procure  himself  to  be  credited  with  paid-up  shares  to  which 
he  was  not  entitled.  There  was  no  matter  here  of  the  purchase 
of  a claim,  the  purchaser  taking  the  risk  whether  it  was  good 
or  bad,  nor  was  it  the  compromise  of  a doubtful  claim.  In  view 
of  respondent’s  relationship,  and  the  absence  of  any  independent 
representation  of  appellant,  a transaction  of  that  character  was 
practically  impossible  and  it  would  require  very  strong  evidence 
to  establish  it.  There  is,  however,  no  evidence  of  a transaction 
of  that  nature  and  respondent  does  not  suggest  that  there  was 
one.  Throughout  his  story  is  that  he  did  as  other  creditors  did 
and  exchanged  his  claim  upon  the  same  basis  as  the  others. 
It  is,  I think,  idle  to  speak  of  respondent’s  claim  as  a claim  for 
more  than  the  provable  amount.  Beyond  the  provable  amount 
it  was  not  a claim  at  all  in  the  sense  in  which  the  term  was  used 
in  these  dealings.  Respondent  had  no  more  right  in  this  trans- 
action to  take  shares  beyond  the  equivalent  amount  of  his  prov- 
able claim  in  dollars  than  is  a vendor  of  goods  by  the  pound 
entitled  to  be  paid  for  waste  material  concealed  in  the  bag  for 
its  weight,  or  for  the  pressure  of  his  own  hand  upon  the  scales. 

Regarding  the  transaction  in  this  way,  no  question  of  re- 
scission or  of  restitution  in  integrum  arises.  The  contract  is 
not  to  be  rescinded,  but  is  to  be  enforced  in  accordance  with 
its  terms.  There  is  nothing  to  be  restored  to  respondent. 
Appellant,  as  the  assignee  of  it,  has  dealt  with  whatever  claim 
respondent  had,  and  rightfully  so,  and  he  is  to  be  credited  with 
the  proper  price  for  it  in  paid-up  shares.  Beyond  the  true 
amount  of  the  provable  claim  appellant  has  had  no  benefit  or 
advantage  from  the  assignment,  nor  has  respondent  been  de- 
prived of  anything,  for  he  had  nothing  more.  No  one  would 
suggest  that  respondent  can  complain  that  he  has  been  deprived 
of  the  chance  of  passing  off  upon  the  Trustee  at  its  full  amount 
the  claim  he  filed.  That  was  nothing  better  than  a chance  to 
prove  a claim  that  had  no  legal  validity,  and  that  rightfully 
could  not  be  admitted  to  proof. 
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In  the  view  I have  taken  of  the  matter,  the  respondent  is  : 
in  the  position  of  the  promoter  and  general  manager  of  a com-  ^ 
pany  which  has  other  shareholders  and  is  intended  to  have  more,  i 
who  has  taken  it  upon  himself  to  carry  through  a transaction  | 
between  himself  and  the  Company,  with  no  one  but  himself  to  i 
represent  the  Company,  and  who  has,  in  the  transaction,  taken  | 
to  himself  paid-up  shares  of  the  Company  in  excess  of  any  shares  * 
to  which  he  was  entitled,  and  all  this  without  disclosure  to  any  ! 
independent  Board  of  Directors,  or  in  fact  to  anyone  at  any  time.  ! 
There  can  be  no  question  in  such  circumstances  of  the  right  , 
of  the  Company  to  recover  any  of  the  shares  improperly  taken  i 
that  are  still  held  by  respondent,  and  to  an  account  in  respect  , 
of  any  that  have  been  disposed  of. 

Respondent  alleges  laches  and  acquiescence  on  the  part  of  , 
appellant  as  disentitling  appellant  to  relief.  I do  not  think  that  : 
appellant’s  right  to  relief  has  been  affected  by  laches  or 
acquiescence.  The  case  is  simply  one  of  respondent,  while 
occupying  a position  demanding  propriety  on  his  part,  improperly  , 
taking  paid-up  shares  of  the  Company.  He  has  not  been  injured  ; 
by  any  lapse  of  time  before  he  was  called  upon  to  account.  i 

Appellant  complained  that  the  learned  trial  Judge  had  not  , 
given  it  relief  to  which  it  claimed  to  be  entitled  in  respect  of  ) 
respondent’s  dealing  with  Holders  Corporation  Limited  and  with  | 
Goldfields  Creditors’  Syndicate,  including  an  account  of  moneys  I 
alleged  to  have  come  into  respondent’s  hands,  or  under  his  con-  | 
trol,  belonging  to  one  or  the  other  of  these  concerns,  but  upon  i 
the  Court  indicating  that  it  would  find  difficulty  in  awarding  I 
appellant  any  relief  in  respect  of  these  matters  when  neither  i 
the  Corporation  nor  the  Syndicate  is  before  the  Court,  the  ! 
appeal  in  respect  to  these  matters  was  not  pressed. 

One  other  matter,  however,  was  pressed  by  appellant.  It  ! 
relates  to  500,000  shares  of  Crown  Reserve  Consolidated  Mines  j 
Limited  which  respondent  acquired  for  $7,500  and  dealt  with  ' 
as  his  own.  Respondent  procured  the  exchange  of  these  shares 
for  an  equal  number  of  shares  of  Canadian  Reserve  Mines  | 
Limited,  a subsidiary  of  appellant,  while  other  shareholders  in  i 
like  position  exchanged  their  shares  on  the  basis  of  five  shares  I 
of  Crown  Reserve  for  one  share  of  Canadian  Reserve.  The  j 
learned  trial  Judge  granted  relief  in  the  action  tried  with  this  | 
action  in  respect  of  the  400,000  shares  which  respondent  obtained  ; 
in  excess  of  the  number  of  shares  he  would  have  received  if  j 


C.A.  Proprietary  Mines  Ltd*  v*  MacKay*  Robertson  C.J.O.  481 

dealt  with  on  the  basis  of  exchange  applied  to  others.  Appellant 
claims  that  the  500,000  shares  of  Crown  Reserve  which  respon- 
dent exchanged  as  his  own  were  properly  the  shares  of  appel- 
lant, and  that  respondent  should  account  to  it  for  the  other 
100,000  shares  of  Canadian  Reserve  which  he  received  and  which 
have  not  been  dealt  with. 

Crown  Reserve  owned  land  on  which  valuable  mineral  de- 
posits had  been  discovered,  but  Crown  Reserve  had  no  mill  and 
no  money  to  build  one.  This  land  was  so  located  that  ore  from 
it  could  be  treated  conveniently  in  appellant’s  mill,  and  it  was 
to  appellant’s  advantage  to  acquire  these  lands,  if  they  could 
be  got  at  a proper  price.  Appellant  had  no  money  available 
immediately  for  it,  as  it  was  still  struggling  with  the  problem 
of  finding  the  money  to  complete  the  purchase  of  the  assets 
from  the  Trustee.  Respondent  accordingly  brought  the  matter 
to  the  attention  of  some  of  the  more  important  shareholders 
of  appellant,  and  particularly  explained  to  them  the  advantage 
to  appellant  of  acquiring  these  lands,  and  that  as  a step  towards 
that  end  it  was  important  to  purchase  some  500,000  shares  of 
Crown  Reserve  that  were  then  on  the  market,  as  that  would 
place  appellant  in  substantial  control  of  any  meeting  of  the 
Crown  Reserve  shareholders.  Respondent  proposed  that  an 
effort  should  be  made  to  raise  the  necessary  money  to  purchase 
these  500,000  Crown  Reserve  shares,  by  the  sale  of  appellant’s 
shares,  and  he  requested  the  aid  of  these  other  shareholders 
of  appellant  either  by  themselves  purchasing  additional  shares 
or  by  finding  purchasers.  Aid  was  forthcoming  and  a good 
many  shares  of  appellant’s  capital  stock  were  sold — one  of  the 
shareholders  asked  to  assist,  W.  W.  Snider,  contributed  $2,000, 
for  which  he  received  shares  of  Proprietary  Mines.  It  was  long 
afterwards  that  Snider  learned  that  instead  of  his  $2,000  going 
to  appellant  to  assist  it  to  buy  shares  of  Crown  Reserve,  respon- 
dent had  taken  the  money  himself,  and  that  the  shares  he 
(Snider)  had  got  were  transferred  to  him  from  respondent’s 
holdings. 

Respondent  drew  the  $7,500  which  he  paid  for  the  500,000 
shares  from  a bank-account  carried  in  the  name  of  MacKay 
and  MacKay.  This  bank-account  was  used  by  respondent  for 
the  deposit  of  money  of  appellant  and  of  Goldfields  Creditors’ 
Syndicate,  as  well  as  respondent’s  own  money,  and  the  records 
of  it  are  so  imperfect  that  it  has  been  impossible  to  tell  with 
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certainty  whose  money  was  in  the  account  at  any  given  date. 
Respondent  says  that  he  paid  for  the  shares  with  his  own  money,  j 
Appellant  claims  that  respondent  must  be  held  to  have  acquired  ' 
the  500,000  shares  for  the  appellant  and  that  he  was  not  entitled  ' 
to  regard  them  as  his  own.  If,  on  a proper  accounting,  there 
was  not  $7,500  of  appellant’s  money  in  the  bank-account  carried 
under  the  name  of  MacKay  and  MacKay  when  the  shares  were  | 
purchased  appellant  is  willing  to  be  charged  with  whatever 
may  be  the  proper  amount  in  the  accounting  directed  by  the 
learned  trial  Judge. 

There  is  abundant  evidence  that  respondent,  who  throughout 
this  transaction  was  General  Manager  of  appellant  and  in  con- 
trol of  all  its  affairs,  proposed  to  buy  the  500,000  Crown  Reserve 
shares  for  appellant,  and  that  he  asked  and  obtained  assistance 
and  money  from  other  shareholders  of  appellant  for  that  purpose, 
continually  representing  that  the  purchase  would  be  made  for 
appellant,  to  both  servants  and  shareholders  of  appellant.  There 
is  also  evidence  that,  after  he  had  acquired  the  shares,  he 
repeatedly  declared  that  he  had  them  for  appellant.  Further, 
at  this  time  he  was  in  charge  of  the  marketing  of  appellant’s 
shares  for  the  purpose  of  providing  what  money  it  required.  , 
In  these  circumstances  he  sold  his  own  shares,  instead  of  | 
appellant’s  unissued  shares,  even  to  such  a man  as  Snider,  to  i 
whom  he  represented  that  the  money  paid  was  to  make  it  i 
possible  for  appellant  to  purchase  the  Crown  Reserve  shares.  ; 
There  is  ample  evidence  to  support  a finding  that  respondent  | 
was  appellant’s  agent  in  the  purchase  of  the  500,000  shares  of  | 
Crown  Reserve,  and  that  he  should  account  to  appellant  for  ‘ 
the  100,000  shares  he  received  for  them,  in  addition  to  the  i 
400,000  shares  for  which  he  has  already  been  directed  by  the  ■ 
learned  trial  Judge  to  account  to  Canadian  Reserve  Mines  ' 
Limited,  proper  adjustment  being  made  in  respect  of  the  $7,500, 
or  any  part  of  it  that  may  be  found  to  have  been  respondent’s  | 
money.  | 

The  appeal  should  be  allowed  with  costs.  It  should  be  I 
declared  that  in  respect  of  $130,000  of  the  item  designated  as  ^ 
“General  Loan  Account”  in  the  claim  filed  by  respondent  as  a j 
creditor  of  Canadian  Associated  Goldfields  Limited  with  the  ! 
Trustee  in  Bankruptcy,  respondent  had  no  claim  provable  in  | 
the  bankruptcy  of  that  Company.  A reference  should  be  directed  | 
to  the  Master  to  enquire  and  determine  whether  any  other  i 
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part  or  parts  of  respondent’s  alleged  claim  of  $183,542  was 
or  were  not  provable  by  him  in  the  said  bankruptcy  at  the  date 
of  the  assignment  of  his  claim  to  appellant,  and  to  ascertain 
the  amount  of  any  such  part  or  parts.  It  should  be  declared 
that  respondent  was  not  entitled  to  have  in  exchange  for  the 
assignment  of  his  claim  shares  of  appellant  in  excess  of  one 
share  for  each  dollar  of  his  provable  claim  at  the  date  of  the 
assignment  thereof  to  appellant  after  deducting  $100  from  the 
amount  of  the  provable  claim. 

It  should  be  declared  that  respondent,  in  having  183,542 
paid-up  shares  placed  to  his  credit  in  appellant’s  ledger,  was 
guilty  of  a breach  of  his  fiduciary  duty  to  appellant,  and  that 
he  is  liable  to  account  to  appellant  in  respect  thereof. 

The  Master  should  be  directed  to  ascertain  and  determine, 
upon  the  basis  of  the  foregoing  declarations,  the  number  of  paid- 
up  shares  of  appellant  placed  to  respondent’s  credit  in  his 
account  in  appellant’s  ledger  in  excess  of  the  shares  to  which 
he  was  entitled.  It  should  also  be  referred  to  the  Master  to 
ascertain  and  report  the  number  of  shares  standing  in  respon- 
dent’s name  on  appellant’s  register  and  the  number  of  shares 
standing  in  other  names  on  such  register  of  which  respondent 
is  the  beneficial  owner.  It  should  be  ordered  and  directed  that 
the  said  shares  standing  in  respondent’s  name  or  in  the  names 
of  others  for  him  up  to  but  not  exceeding  the  number  of  shares 
found  by  the  Master  to  have  been  placed  to  respondent’s  credit 
in  excess  of  the  number  of  shares  to  which  he  was  entitled, 
should  be  struck  off  the  register,  and  that  the  certificates 
therefor  should  be  delivered  up  to  be  cancelled,  and,  in  the 
meantime,  respondent,  his  servants  and  agents,  should  be  re- 
strained from  transferring,  or  in  any  way  dealing  with,  any 
of  the  said  shares  or  with  the  certificates  therefor  contrary  to 
the  foregoing  directions.  It  should  further  be  declared  that 
in  case  the  total  number  of  shares  to  be  struck  off  appellant’s 
register  under  the  foregoing  direction  is  less  than  the  total 
number  of  shares  found  by  the  Master  to  have  been  placed  to 
respondent’s  credit  in  excess  of  the  number  of  shares  he  was 
entitled  to,  the  respondent  shall  account  to  appellant  in  respect 
of  the  deficiency,  and  it  should  be  referred  to  the  Master  to 
enquire  and  report  the  amount  properly  payable  by  respondent 
to  appellant  in  respect  thereof. 
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It  should  further  be  declared  that  the  500,000  shares  of 
Crown  Reserve  Consolidated  Gold  Mines  Limited  acquired  by 
respondent  from  one  Erinhaus  for  $7,500,  and  subsequently 
exchanged  for  500,000  of  Canadian  Reserve  Mines  Limited, 
were  acquired  by  him  for  and  on  behalf  of  appellant,  and 
respondent  should  be  ordered  to  transfer  to  appellant,  or  to 
account  to  appellant  for  100,000  shares  of  Canadian  Reserve 
Mines  Limited  which  he  received  in  exchange  for  the  said  Crown 
Reserve  shares,  and  which  have  not  been  dealt  with  by  the 
judgment  in  the  action  tried  with  this  action.  Further  direc- 
tions and  the  costs  of  the  reference  should  be  reserved  until 
the  Master  has  made  his  report. 

As  the  terms  of  the  formal  order  embodying  the  effect  of 
the  judgment  of  this  Court  and  correlating  it  with  the  formal 
judgment  now  in  appeal  may  give  rise  to  difficulty,  it  would 
be  well  for  the  appellant  and  respondent,  if  they  so  desire,  to 
each  formulate  minutes  of  the  order  to  be  issued  in  this  Court, 
and  they  may  then  be  spoken  to. 

Middleton  J.A.: — I have  had  the  privilege  of  reading  the 
judgments  of  the  Chief  Justice  of  Ontario  and  of  Mr.  Justice 
Masten.  I agree  with  them  and  have  nothing  to  add. 

Masten  J.A.: — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  of  the  Honourable  Mr.  Justice  McTague,  dated  June 
20th,  1938,  after  a trial  before  him  without  a jury. 

The  action  was  tried  along  with  an  action  of  G.  A.  MacKay 
V.  Proprietary  Mines  Limited  and  others,  the  two  actions  in- 
volving inter-related  matters,  in  respect  to  a number  of  which 
the  trial  Judge  granted  relief  against  the  defendant  MacKay. 
Against  the  relief  so  granted,  no  appeal  has  been  brought. 
Certain  of  the  relief  sought  by  the  plaintiff  in  this  action  was, 
however,  refused,  and  the  present  appeal  relates  to  the  relief 
so  refused. 

The  respondent  made  no  attack  on  the  findings  of  fact  of 
the  trial  Judge,  and  his  statement  coupled  with  that  of  my  Lord 
the  Chief  Justice  gives  so  complete  a picture  of  the  facts  and 
circumstances  that  I refrain  from  any  historical  review  and 
propose  to  limit  my  observations  to  the  questions  which  were 
discussed  before  us  with  respect  to  a certain  block  of  183,542 
shares  claimed  by  the  respondent  as  having  been  issued  by  the 
appellant  company  to  him  or  to  his  transferees. 
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j If  I correctly  understood  Mr.  Mason’s  argument,  his  claims 
, with  respect  to  these  shares  are  as  follows : 

i (a)  For  rescission  and  cancellation  of  111,600  fully  paid 
j shares  of  the  appellant  company  now  standing  in  the  name  of 
! the  respondent  or  his  nominees,  which  are  alleged  to  have  been 
I issued  to  the  respondent  on  or  about  the  28th  day  of  May, 
j 1930,  in  exchange  for  his  alleged  claim  as  a creditor  of  Canadian 
j Associated  Goldfields  Limited. 

(b)  Indemnity  and  compensation  to  the  appellant  company 
j for  breach  by  the  respondent  of  his  duty  as  a promoter,  stand- 
ing in  a fiduciary  relation  to  the  appellant  company,  in  that 
he  failed  to  make  full  disclosure  when  exchanging  for  shares 
of  the  company  his  unsettled  claim  against  Canadian  Associated 
Goldfields  Limited. 

In  my  view,  the  determination  of  both  these  questions  turns 
on  the  transaction  whereby  the  respondent  exchanged  his  alleged 
creditor’s  claim  for  the  shares  here  in  question,  and  it  involves 
as  a preliminary  a question  whether  it  is  competent  to  this 
Court  in  the  present  proceeding  to  inquire  into  the  validity  of 
the  respondent’s  claim  as  a creditor  of  Canadian  Associated 
Goldfields  Limited  and  to  ascertain  whether  at  the  time  of  the 
exchange  the  respondent  was  a bona  fide  creditor  of  that  com- 
pany and  for  what  amount. 

The  scheme  of  reorganization  under  which  the  appellant 
company  acquired  the  assets  of  the  bankrupt  Canadian  Asso- 
ciated Goldfields  Limited  involved  the  extinction  of  the  claims 
of  the  shareholders  of  the  bankrupt  company  subject  only  to  a 
privilege  to  acquire  shares  in  the  appellant  company  on  con- 
tribution of  further  sums  in  cash,  while  creditors  were  entitled 
to  an  alternative  choice  between  receiving  in  cash  15  cents  on 
the  dollar  on  their  claims  or  fully  paid  shares  in  the  appellant 
company  at  the  rate  of  one  share  for  each  dollar  of  their  claims. 

It  is,  thus,  obvious  that,  if  the  respondent  was  in  truth  only 
a shareholder  in  Canadian  Associated  Goldfields  Limited,  his 
interest  was  wiped  out,  and  his  claim,  which  he  exchanged  for 
shares,  was  to  that  extent  valueless,  while  if  he  was  in  truth  a 
bona  fide  creditor  he  became  well  entitled  to  the  shares  in 
question.  It  is  also  obvious  that  to  whatever  extent  the  claim 
of  respondent  to  be  a creditor  of  Canadian  Goldfields  Limited 
was  invalid,  he  received  in  paid-up  shares  a profit  which  was 
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secret  as  against  the  plaintiff  company  and  its  subsequent 
shareholders. 

Mr.  Hellmuth  argues  that  respondent’s  claim  to  be  a creditor 
cannot  be  questioned  in  this  action  for  the  following  reasons. 
He  points  out  that  the  respondent’s  claim  as  a creditor  was  duly 
filed  in  the  bankruptcy  proceedings  claiming  the  amount  stated 
above,  and  was  never  disputed  by  the  trustee  or  considered  in 
the  bankruptcy  proceedings.  Also,  that  having  been  accepted 
by  the  appellant  company  at  a certain  figure,  it  was  reassigned 
by  it  to  the  trustee  Clarkson  at  that  same  figure  as  part  of 
the  consideration  for  his  conveyance  to  the  appellant  of  the 
assets  of  the  bankrupt  estate;  that  the  transaction  is  com- 
pletely executed,  and  hence  that  the  validity  of  the  claim  is 
now  res  judicata  and  is  not  subject  to  attack  in  these  proceedings 
either  as  to  its  quality  or  quantum. 

It  is  not  in  controversy  that  the  original  agreement  in 
pursuance  of  which  respondent  sold  his  own  shares  in  Canadian 
Associated  Goldfields  Limited  and  handed  the  proceeds  to  that 
company  provided  that  that  company  should  recoup  to  the 
respondent  his  shares  so  sold,  share  for  share.  He  was  entitled 
to  a return  of  his  shares,  not  to  money.  The  date  when  the 
respondent  conceived  the  idea  of  altering  this  arrangement  so 
that  he  might  become  entitled  to  repayment  in  money  by  The 
Canadian  Associated  Goldfields  Limited  instead  of  recoupment 
by  a return  of  his  shares,  is  not  clear,  but  it  appears  that  about 
June  2nd,  1928,  after  the  bankruptcy  of  Canadian  Associated 
Goldfields  Limited,  he  filed  his  affidavit  with  Mr.  Clarkson  as 
trustee  of  the  bankrupt  estate  of  Canadian  Associated  Goldfields 
Limited  claiming  as  a creditor  of  the  bankrupt  estate  the  sum 
of  $181,579.31.  It  was  not,  however,  until  November  25th,  1929, 
that  his  claim  as  a creditor  was  entered  in  certain  books  of  an 
unincorporated  organization  known  as  Goldfields  Syndicate.  But, 
whenever  this  occurrence  took  place,  it  was  an  arrangement 
between  MacKay  in  persona  and  MacKay  as  manager  of  Cana- 
dian Associated  Goldfields  Limited  and  Goldfields  Creditors’ 
Syndicate. 

Whether  the  respondent  MacKay  had  become  a promoter 
of  the  appellant  company  at  the  time  when  his  right  to  a return 
of  shares  was  metamorphosed  into  a creditor’s  money  claim, 
is  not,  in  my  view,  adequately  established  by  the  evidence.  The 
claim  so  assigned  was,  in  my  view,  questionable  and  unsettled. 
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It  was  so  marked  in  the  proceedings  in  bankruptcy.  Mr.  F.  G. 
Clarkson,  who  was  associated  with  his  brother  G.  T.  Clarkson 
in  conducting  the  affairs  of  the  bankruptcy  of  Canadian  Associ- 
ated Goldfields  Limited,  was  examined  as  a witness  at  the  trial, 
and,  at  page  690  of  his  evidence,  he  deposed  that  a statement 
of  the  affairs  of  the  company  was  presented  to  the  trustee  in 
which  statement  the  claim  of  Dr.  MacKay  as  a creditor  appeared. 
He  further  says  that  “the  Doctor’s  claim  was  reported  at  $179,- 
682.92  and  classified  under  the  heading  ‘unsettled  claim’.”  At 
page  690  of  the  evidence,  the  following  occurs: 

“Q.  Then  there  is  a large  claim  of  $181,579.31.  Let  me 
separate  the  unimportant  from  the  important.  First,  in  regard 
to  the  question  of  land,  did  you  make  any  investigation  of  the 
rightness  or  wrongness  of  the  claim  of  $1,200.00  for  rent?  A. 
That  claim  was  filed  but  it  was  never  allowed.”  At  page  692: 

“Q.  Did  you  ever  as  trustee  on  behalf  of  your  brother  or  did 
your  brother  ever  pass  on  the  validity  of  this  claim  as  to  whether 
it  was  a good  claim  against  Canadian  Associated  Goldfields 
Limited?  A.  We  were  never  satisfied  that  it  was  a valid  claim. 
Q.  Was  there  any  approval  of  the  claim  by  the  trustees?  A. 
There  was  never  any  admission  of  the  claim.” 

It  further  appears  from  the  evidence  of  Mr.  Clarkson  that 
the  re-organization  proceeded  on  the  footing  that  the  purchase 
price  should  include  a sum  sufficient  to  pay  all  ordinary  creditors 
a dividend  of  15  cents,  though,  subsequently,  the  appellant  com- 
pany gave  to  creditors  an  option  that,  instead  of  taking  their 
15  cents  dividend,  they  might  take  shares  in  the  appellant  com- 
pany at  the  rate  of  dollar  for  dollar. 

At  page  713  of  the  evidence,  Mr.  Clarkson  refers  to  a meeting 
of  the  inspectors  of  Canadian  Associated  Goldfields  Limited,  at 
which  Dr.  MacKay  was  present  and  at  which  was  considered  the 
following  objection  to  his  claim  as  stated  in  a letter  written  by 
one  Snider  to  Mr.  Clarkson : 

“As  I understand  it,  this  account  (referring  to  Dr.  MacKay ’s 
claim  of  $181,579.31)  is  for  stock  loaned  by  Dr.  MacKay  to  the 
company,  and  as  the  directors  refused  to  return  the  stock.  Dr. 
MacKay  put  a value  on  the  same  which  is  reflected  in  his  account. 
If,  on  investigation,  the  amount  of  stock  loaned  as  shown  by 
Dr.  MacKay  is  found  to  be  correct,  I would  suggest  returning 
the  loaned  stock  to  Dr.  MacKay.” 
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The  same  question  was  subsequently  discussed  at  a later  | ’ 
meeting  of  the  inspectors  when  these  objections  were  further  j 
raised  and  considered,  but  no  definite  action  was  taken.  i 

It  thus  appears  that  not  only  was  the  right  of  Dr.  MacKay 
to  be  a cash  creditor  of  Canadian  Associated  Goldfields  Limited, 
in  question,  but  that  it  had  been  the  subject  of  discussion  at 
meetings  where  Dr.  MacKay  was  present,  that  it  was  marked  as 
unsettled  and  that  it  was  never  approved  by  the  trustee.  Even  j 
if  the  claim  of  the  respondent  as  against  Canadian  Associated  ; 
Goldfields  Limited,  and  Mr.  Clarkson,  as  trustee  and  liquidator, 
had  by  the  course  of  events  become  a settled  claim  for  $181,- 
579.31,  for  which  MacKay  was  entitled  to  rank  on  the  estate  in 
Clarkson’s  hands  if  that  estate  had  been  realized  and  divided  in 
money,  nevertheless  when  MacKay  on  the  28th  of  May,  1930, 
came  to  the  appellant  company  seeking  shares  in  that  company 
in  exchange  for  his  alleged  claim  as  a creditor,  his  dealings  with 
Clarkson  regarding  the  allowance  of  the  claim  in  the  insolvent 
estate  were  res  inter  olios  acta.  To  establish  his  right  to  receive 
183,582  shares  the  duty  imposed  on  him  as  a promoter  of  the 
appellant  company  was  twofold.  First,  to  provide  the  company 
with  an  independent  Board  of  Directors,  and,  second,  to  make  full 
disclosure  of  the  existing  objections  to  his  claim. 

It  is  the  duty  of  a promoter  who  is  making  a profit  out  of 
his  dealings  with  the  company  to  provide  it  with  an  independent 
Board  of  Directors  who  will  protect  the  company  in  its  dealings 
with  the  promoter:  Gluckstein  v.  Barnes,  [1900]  A.C.  240; 
especially  where  the  public  are  to  be  invited  to  subscribe.  Dis- 
closure to  a Board  of  Directors  who  are  mere  nominees  of  the 
promoter,  the  board  room  being  occupied  by  the  enemy,  is 
obviously  a farce:  Bennett  v.  Havelock  Electric  Light  and  Power 
Co.  (1910) , 21  O.L.R.  120,  at  p.  130. 

The  obligations  imposed  on  a promoter  as  a result  of  his 
fiduciary  relationship  include  an  obligation  to  disclose  every- 
thing that  is  proper  for  the  directors  of  the  promoted  company 
to  know  in  order  that  they  may  form  a fair  judgment  as  to 
the  value  of  the  property  which  it  is  acquiring  from  the  pro- 
moter, per  Strong  C.J.,  in  Re  Hess  Manufacturing  Co.  (1894), 

23  S.C.R.  644,  at  p.  667.  I 

Everything  material  in  relation  to  the  transaction  must  be  I 
disclosed:  Emma  Silver  Mining  Co.  v.  Grant  (1879),  11  Ch.  D.  | 
918,  at  p.  937. 
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My  conclusion  is  that  the  antecedent  proceedings  in  the  bank- 
ruptcy did  not  absolve  the  respondent  from  making  full  dis- 
closure, and  that  the  respondent,  though  occupying  a fiduciary 
relation  to  the  appellant  company,  did  in  breach  of  his  duty  fail 
to  disclose  the  infirmity  of  the  claim  which  he  was  seeking  to 
exchange  for  shares  in  the  appellant  company. 

In  my  opinion,  this  breach  of  duty  on  the  part  of  the  respon- 
dent founds  a good  cause  of  action  and  would  entitle  the  appel- 
lant company  to  rescission  and  cancellation  of  the  shares  issued 
to  or  for  the  respondent  (even  if  they  had  been  regularly  allotted 
by  an  independent  Board  of  Directors)  provided  restitutio  in 
integrum  was  possible,  but  manifestly  such  restitution  is  impos- 
sible, for  the  respondent’s  claim  (for  whatever  it  may  be  worth) 
was  re-assigned  by  the  appellant  company  to  Clarkson  as  part 
of  the  purchase  price  of  the  assets  of  Canadian  Associated 
Goldfields,  Limited,  and  the  trustee  has  been  discharged. 

The  learned  trial  Judge  has  felt  himself  bound  by  authority 
to  hold  that,  rescission  being  impossible,  the  Court  cannot  accord 
to  the  appellant  company  any  remedy  for  such  injury  as  it  may 
have  suffered  from  the  respondent’s  breach  of  duty. 

I have  the  deepest  regard  and  the  highest  respect  for  the 
opinion  of  the  learned  trial  Judge  and  for  the  care,  research  and 
learning  which  he  has  brought  to  bear  in  the  determination  of 
this  case;  and,  in  expressing  a different  view,  I do  so  with  diffi- 
dence. 

I turn  then  to  the  question  whether,  rescission  being  impos- 
sible, the  appellant  company  is  entitled  to  other  relief. 

I agree  with  the  conclusions  of  my  Lord  that  there  was 
misappropriation  by  the  respondent  of  a large  number  of  shares; 
the  exact  number  of  which  does  not  clearly  appear.  The  evi- 
dence seems  to  me  to  establish  the  statement  put  forward  by 
the  appellant  in  its  memorandum  of  law  and  fact : 

“The  defendant  upon  a date  which  is  not  set  out  in  his 
account  in  the  share  ledger  of  the  plaintiff  caused  to  be  placed 
to  his  credit  in  said  ledger  183,542  shares  of  the  plaintiff  and 
he  subsequently  caused  to  be  transferred  to  various  persons 
65,588  shares,  leaving  a balance  of  117,954  shares  to  his  credit 
in  the  said  ledger  for  which  he  caused  a certificate  to  be  issued 
in  his  own  name  on  January  25, 1934.’’ 

So  far  as  appears  in  evidence  these  117,954  shares  were 
never  allotted  to  the  respondent  MacKay.  They  were  simply 
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misappropriated  by  him.  To  the  extent  to  which  the  respon-  | 
dent’s  claim  as  a creditor  of  Canadian  Associated  Goldfields  I 
was  invalid  nothing  was  paid  by  respondent  for  the  shares  in  ! 
question.  There  was  throughout  a complete  disregard  of  the  | 
statutory  provisions  enacted  by  the  Companies  Act  for  the  con-  j 
duct  of  appellant’s  affairs  and  the  protection  of  its  shareholders. 

In  so  far  as  the  shares  have  not  passed  into  the  hands  of  i 
innocent  purchasers  for  value  without  notice,  no  rescission  is  I 
necessary.  The  assumed  issue  is  invalid  (see  Re  Cleadon  Trust 
Ltd.,  [1939]  1 Ch.  286) ; the  certificates  should  be  cancelled 
and  delivered  up  to  the  appellant  company,  and  the  shares  repre- 
sented thereby  declared  to  form  part  of  the  unissued  capital  j 
stock  of  the  appellant  company.  l 

As  regards  such  of  the  shares  as  have  been  acquired  by  hona  i 
fide  purchasers  for  value  without  notice,  and  to  whom  certifi-  | 
cates  have  been  issued,  under  the  seal  of  the  appellate  company,  j 
it  is  not  possible  in  the  present  action  to  raise  any  question.  j 

It  is  conceded  by  the  appellant  that,  so  far  as  the  respondent  1 
was  a hona  fide  cash  creditor  of  Canadian  Associated  Goldfields,  i 
he  was  entitled  as  consideration  for  the  assignment  of  that  claim  j 
to  shares,  dollar  for  dollar,  and  such  ought  properly  to  be  issued  j 
to  him  or  to  his  nominees.  But  the  quantum  of  this  claim  is  I 
uncertain,  and  consequently  there  should  be  a reference  for  the 
purpose  of  determining  the  number  of  shares  which  ought  prop- 
erly to  have  been  allotted  to  the  respondent  or  his  nominees,  and  | 
the  number  of  shares  which  have  been  transferred  by  him  to  j 
innocent  purchasers  for  value.  [ 

This  disposes  of  so  much  of  the  appellant’s  claim  as  relates  | 
to  shares  which  purport  on  the  face  of  the  certificates  to  remain  j 
the  property  of  the  respondent,  whether  standing  in  his  own  i 
name  or  in  that  of  his  nominees.  | 

The  appellant  company  claims  further  relief  and  charges  that  i 
the  respondent  (though  as  its  promoter,  he  stood  in  a fiduciary  | 
relation  to  the  appellant  company)  failed  to  furnish  it  with  an  j 
independent  Board  of  Directors  and  did  in  breach  of  his  duty  | 
cause  the  appellant  company  to  enter  his  name  in  the  share  ? 
ledger  of  the  appellant  company  as  the  holder  of  183,542  fully  j 
paid  shares;  that  such  entry  purported  to  be  made  in  considera-  I 
tion  of  the  assignment  to  the  appellant  company  of  an  alleged  j 
claim  as  a creditor  of  Canadian  Associated  Goldfields  Limited; 
that  the  respondent,  though  he  well  knew  that  his  claim  was 
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unsettled  and  questionable,  put  it  forward  as  a valid  and  unim- 
peachable cash  claim  for  its  full  amount,  and  in  breach  of  his 
fiduciary  obligation  failed  to  disclose  to  the  appellant  company 
the  infirmities  of  his  claim  and  thereby  induced  the  appellant 
company  to  make  the  proposed  exchange  and  the  entry  afore- 
said, and  subsequently  at  the  direction  of  respondent  issued  stock 
certificates  to  various  purchasers  from  him,  of  such  shares  as 
fully  paid,  whereby  the  appellant  company  has  suffered  great 
loss. 

The  learned  trial  Judge  has  held  that,  rescission  being  impos- 
sible, the  appellant  company  cannot  recover  indemnity,  com- 
pensation or  damages. 

As  was  said  by  Lord  Dunedin  in  the  Nocton  case,  we  may 
look  at  the  respondent’s  position  in  different  aspects,  which  is 
not  to  look  at  different  things  but  to  look  at  the  same  thing  from 
different  points  of  view. 

These  different  aspects  and  the  facts  on  which  they  are 
founded  may  be  stated  as  follows : 

1.  The  respondent  was  a promoter  of  the  appellant  com- 
pany and  stood  toward  it  in  a fiduciary  relationship,  which  began 
contemporaneously  with  the  idea  of  a reorganization  of  the 
Canadian  Associated  Goldfields  Limited  through  the  incorpora- 
tion of  the  appellant  company;  that  is,  some  time  prior  to  March 
14,  1930,  and  it  continued  down  to  the  time  when  an  independent 
Board  of  Directors  was  appointed  and  the  respondent  was  dis- 
charged from  the  management  and  control  of  the  appellant 
company  in  the  year  1934.  See  paragraphs  7 to  10  inclusive  and 
paragraphs  15  and  21  of  the  judgment  of  the  trial  Judge. 

2.  The  respondent  promoter  failed  to  provide  the  appellant 
company  with  an  independent  Board  of  Directors,  and  it  never 
had  such  a Board  from  the  time  of  its  incorporation  in  1930 
down  to  1934.  See  the  finding  of  the  trial  Judge  at  paragraph  16. 

3.  On  May  28th,  1930,  two  weeks  after  the  incorporation 
of  the  appellant  company,  the  respondent,  being  at  the  time  a 
promoter,  requested  and  induced  the  appellant  company,  acting 
by  the  nonentities  who  constituted  its  Board  of  Directors,  to 
purchase  a claim  which  he  assumed  to  possess  against  Canadian 
Associated  Goldfields  Limited,  in  exchange  for  183,542  fully  paid 
shares  of  the  appellant  company. 

3(a)  The  claim  of  the  respondent  that  he  was  then  a credi- 
tor of  Canadian  Associated  Goldfields  Limited  for  $183,542  was 
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at  the  date  of  the  exchange  unsettled  and  questionable  to  the  j 
knowledge  of  the  respondent.  I 

4.  Respondent  has  violated,  however  innocently  because  of  ' 
his  ignorance,  the  obligation  of  disclosure  and  he  must  be  j 
taken  by  the  Court  to  have  known  that  in  so  doing  he  has  com-  j 
mitted  a breach  of  the  duty  which,  as  a promoter,  he  owed  the 
appellant  company  to  safeguard  it  from  loss  and  is  guilty  of  i 
negligence.  See  the  judgment  of  Lord  Parmoor  in  Nocton  v.  i 
Lord  Ashburton,  [1914]  A.C.  932,  at  pp.  977  and  978. 

5.  During  the  period  in  which  the  appellant  company  was 

controlled  by  the  respondent,  a prospectus,  in  the  drafting  of 
which  the  respondent  assisted,  was  issued  by  the  appellant  com-  | 
pany  which  failed  to  disclose  or  make  reference  to  the  exchange  ‘ 
for  fully  paid  shares  in  the  appellant  company  of  the  unsettled  | 
claim  of  the  promoting  respondent.  On  the  contrary  that  pros-  j 
pectus  contains  a provision  as  follows:  “There  has  been  no  ] 

amount  paid  to  any  promoter  of  the  company  either  in  shares  1 
or  cash.”  (Exhibit  Book,  pages  419-420) . 

6.  A further  aspect  of  the  case  is  that  by  the  course  pursued 
the  respondent  has  secured  to  himself  “unjust  enrichment”  at 
the  expense  of  the  company  which  it  was  his  duty  to  protect, 
though  this  under  our  law  does  not  establish  a cause  of  action. 

The  combination  of  these  several  circumstances  serve  in  my 
opinion  to  distinguish  this  case  from  each  of  the  following  cases, 
being  the  cases  on  which  the  rule  followed  by  the  learned  trial 
Judge  is  based:  Erlanger  v.  New  Sombrero  Phosphate  Co.  (1878), 

3 App.  Cas.  1218;  Re  Cape  Breton  Co.  (1885),  29  Ch.  D.  795, 
at  p.  808;  Gluckstein  v.  Barnes,  [1900]  A.C.  240,  at  pp.  248  and 
249;  Lady  Forrest  {Murchison)  Gold  Mine,  Ltd.,  In  re,  [1901] 

1 Ch.  582;  Ladywell  Mining  Co.  v.  Brookes  (1887),  35  Ch.  D.  | 
400,  56  L.J.  (Ch.)  684;  and  it  brings  the  situation  within  the 
category  of  cases  covered  by  In  re  Leeds  and  Hanley  Theatres 
of  Varieties  Ltd.,  [1902]  2 Ch.  809,  at  pp.  826  and  830;  Marler  j 
V.  Marler  (1913),  85  L.J.P.C.  167;  Nocton  v.  Lord  Ashburton,  j 
[1914]  A.C.  932.  I 

The  result,  in  my  opinion,  is  to  warrant  this  Court  in  direct-  | 
ing  indemnity  and  compensation  by  the  respondent  for  the  j 
injury  suffered  by  the  appellant  company  from  respondent’s  j 
breach  of  duty.  j 

Supplementing  the  ground  stated  above,  I desire  to  add  that  | 
my  study  of  this  case  has  led  me  to  the  view  that  the  dissenting  J 
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opinion  of  Lord  Justice  Bowen,  in  Re  Cape  Breton  Co.  (1885), 
I 29  Ch.  D.  795,  at  pp.  808  and  809,  has  now  been  affirmed  and 
I established  as  the  existing  law.  His  statement  is  as  follows : 

[ “If  this  was  a clandestine  profit  he  must  hand  it  over.  It  is 
contended  on  behalf  of  the  respondents  that  where  an  agent  or 
I trustee  is  a vendor  or  co-vendor  of  the  property  out  of  the  sale 
I of  which  he  is  making  this  surreptitious  profit,  the  remedy  of 
i the  principal  or  the  cestuis  que  trust  upon  discovery  of  the  fraud 
: is  to  rescind  the  contract,  but  that  if  the  principals  do  not  choose 

I to  insist  upon  the  rescission  they  are  not  entitled  to  any  further 
I relief  ....  The  principal’s  right  to  recover  secret  profit  is  in 
i fact  chiefly  valuable  in  a case  where  the  contract  cannot  be 
I rescinded.  An  obvious  analogy  exists  in  a class  of  cases  well 
j known  to  the  law,  where  a vendor  has  been  guilty  of  fraud.  The 
I purchaser  may,  if  he  chooses,  confirm  the  contract,  and  never- 
i theless  sue  the  vendor  or  fraud.  Applying  the  same  sort  of 
; reasoning  to  the  present  case,  I cannot  see  why  the  right  of  the 
j cestui  que  trust  or  the  principal  to  claim  the  profit  fraudulently 
made  by  the  agent  or  trustee,  should  be  lost  simply  because  he 
elects  to  keep  the  subject-matter  or  is  unable  to  determine  the 
i contract.  It  is  said  that  by  electing  to  keep  the  article  sold,  and 
at  the  same  time  insisting  upon  a return  of  the  profits  made, 

' the  purchaser  would  be  altering  the  contract,  and  would  be 
endeavouring  to  keep  the  property  sold  to  him  at  another  and 
a different  price.  This  objection,  if  it  were  sound,  ought  in 
common  law  cases,  of  which  this  is  not  one,  to  prevent  a person 
who  has  bought  a horse  on  a fraudulent  warranty,  from  bringing 
an  action  for  fraud  if  he  keeps  the  horse.  With  very  great 
respect  for  the  judgments  of  those  who  think  otherwise,  it  seems 
to  me  to  involve  a fallacy.  The  cestui  que  trust  who  seeks  to 
keep  the  thing  purchased,  and  nevertheless  demands  the  profit 
improperly  made,  does  not  claim  to  be  recouped  part  of  the 
! price  as  price,  nor  attempt  in  any  way  to  vary  the  contract.  The 
fraudulent  agent  or  trustee  who  made  the  contract  knew  from 
the  very  first,  or  ought  to  have  known,  that  it  was  an  incident 
of  equity  and  fair  play  attaching  to  such  a contract,  that  an 
agent  or  trustee  was  liable  upon  demand  to  hand  back  any  profit 
clandestinely  made  by  him.  Making  a vendor  return  something 
which  he  ought  not  to  have,  is  not  altering  the  contract,  it  is 
only  insisting  upon  an  incident  which  equity  attaches  to  it.  A 
r contract  is  not  set  aside  merely  because  an  incident  which  is 
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attached  to  it  by  equity  is  enforced,  and  in  the  same  way  it  seems 
to  me  that  it  cannot  be  said  that,  by  affirming  a contract,  the 
person  who  affirms  it  releases  any  right  which  is  not  inconsistent 
with  the  contract  itself.” 

There  is  no  doubt  but  that  in  1902  the  law  on  this  question 
was  as  stated  and  applied  in  this  case  by  the  learned  trial  Judge. 

In  Lindley  on  Companies,  6th  ed.  published  in  that  year  under 
the  personal  editorship  of  Lord  Lindley,  at  that  time  a member 
of  the  House  of  Lords,  at  page  501  he  states  as  follows  the  prin- 
ciple in  such  a case : 

“The  fact  that  the  company  is  buying  from  its  promoters  is 
not  disclosed  to  the  company  or  to  such  of  its  directors  as  do  not 
profit  by  the  transaction,  and  on  this  ground  the  company  can 
rescind  the  contract  of  purchase;  but  if  the  decisions  about  to  be 
referred  to  are  correct,  the  company  has  no  other  remedy.  Con- 
sequently, if  it  cannot  rescind,  it  is  without  redress.” 

He  then  proceeds  to  discuss  the  cases  of  Lady  well  Mining 
Company  v.  Brookes  (1887),  35  Ch.  D.  400,  and  In  re  Cape 
Breton  (1885),  29  Ch.  D.  795,  and,  at  the  conclusion  of  his  dis- 
cussion of  the  latter  case,  he  says : 

“It  is  much  to  be  regretted  that  the  House  of  Lords  did  not 
express  an  opinion  on  the  broad  point  on  which  the  members 
of  the  Court  of  Appeal  differed.  The  author  has  always  preferred 
the  judgment  of  Lord  Justice  Bowen,  but  the  decision  has  been 
followed  {Lady  Forrest  {Murchison)  Gold  Mine  Ltd.,  [1901]  1 
Ch.  582)  and  approved  by  the  Privy  Council  in  the  recent  case 
of  Burland  v.  Earle,  [1902]  A.C.  83.” 

The  view  so  expressed  by  Lord  Justice  Bowen  seems  to  me 
to  have  received  the  approval  of  Lord  Herschell  in  Cavendish 
Bentinck  v.  Fenn  (1887),  12  App.  Cas.  652,  at  p.  658,  and  of 
Lord  Macnaghten  in  the  same  case,  at  p.  671,  also  of  Wright  J. 
in  Lady  Forrest,  etc.,  [1901]  1 Ch.  582,  at  p.  589. 

In  volume  5 of  Halsbury,  2nd  ed.,  at  page,  109,  para.  196,  it 
is  said: 

“If  the  remedy  by  rescission  is  not  open  or  if  the  company 
elects  to  affirm  the  contract,  the  company  may  have  a good 
cause  of  action  in  respect  of  deceit  or  fraud,  or  breach  of  duty. 
Where  there  has  been  a breach  of  duty,  nominal  damages,  or 
if  the  breach  has  resulted  in  loss  to  the  funds  and  assets  of  the 
company,  substantial  damages  may  be  recovered.” 
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The  article  in  which  this  passage  occurs  was  contributed  to 
Halsbury  under  the  editorship  of  the  Honourable  Mr.  Justice 
Macnaghten  and  A.  F.  Topham,  Esq.,  K.C.,  assisted  by  certain 
juniors. 

I also  find  in  the  last  edition  of  Palmer’s  Company  Law  in 
1938  the  following  passage,  at  page  122 : 

“(4)  Where  a person  acquires  property  or  rights  on  his  own 
account,  prior  to  the  time  when  he  becomes  a promoter,  he  is  at 
liberty  to  re-sell  at  a profit  to  the  company  he  promotes  provided 
he  performs  his  duty  to  the  company  by  making  full  disclosure 
to  it  of  the  material  facts,  and  of  the  nature  and  extent  of  his 
interest.  If  he  commits  a breach  of  this  duty,  the  company,  on 
discovering  the  facts,  may  rescind  the  contract  or  may  compel 
him  to  pay  damages  for  his  breach  of  duty. 

“According  to  the  older  cases,  where  rescission  was  impos- 
sible, e.g.,  by  reason  of  the  property  having  been  sold,  forfeited 
or  lost,  the  company  was  not  entitled,  as  an  alternative,  to  com- 
pel the  promoter  to  account  for  his  profit  on  the  sale.  However, 
in  Cavendish-Bentinck  v.  Fenn  (1887),  12  App.  Cas.  652,  Lord 
Macnaghten  considered  that  a person  in  a fiduciary  position  com- 
mitting a breach  of  his  duty  to  disclose,  though  he  might  not  be 
accountable  for  profits,  would  be  liable  to  pay  damages  for  such 
breach  of  duty  even  where  rescission  was  impracticable.  And 
this  view  in  relation  to  promoters  was  adopted  by  the  Court 
of  Appeal  in  Re  Leeds  and  Hanley  Theatres  of  Varieties  Ltd., 
[1902]  2 Ch.  809.  In  that  case  rescission  was  impracticable;  yet 
it  was  held  that  the  promoters  were  liable  to  pay  damages  to 
the  company  for  the  breach  of  their  duty  to  disclose.  This 
decision,  in  effect,  overrules  Lady  Forrest  {Murchison)  Gold 
Mine,  [1901]  1 Ch.  582,  and  practically  disposes  of  the  diffi- 
culty raised  in  the  earlier  cases  above  referred  to.” 

The  same  view  appears  to  be  favoured  by  the  learned  author 
of  Wegenast’s  Canadian  Companies  where,  at  pages  752  and 
753,  there  is  to  be  found  an  illuminating  discussion  of  the  con- 
flicting authorities. 

The  view  of  Lord  Justice  Bowen  was  adopted  and  applied  by 
the  Court  of  Appeal  in  the  case  of  Re  Leeds  and  Hanley  Theatres 
of  Varieties,  Limited,  [1902]  2 Ch.  809,  and  was  affirmed  by  the 
House  of  Lords  in  Nocton  v.  LoiM  Ashburton,  [1914]  A.C.  932. 
I therefore  proceed  to  a consideration  of  these  cases. 
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In  Leeds  and  Hanley  Theatres  of  Varieties,  Limited,  [1902] 

2 Ch.  809,  an  application  was  made  by  the  liquidator  of  that  com-  , 
pany  for  a declaration  that  the  Consolidated  Exploration  and 
Finance  Company,  Limited,  (hereinafter  called  the  Finance 
Company)  was  liable  to  contribute  to  the  assets  of  the  Theatres 
Company  the  amount  of  a secret  profit  made  by  it  in  connection 
with  the  promotion  of  the  Theatres  Company,  and  in  the  sale 
to  that  company  of  the  Leeds  music-hall  and  the  Hanley  music- 
hall,  or,  alternatively,  a declaration  that  the  Finance  Company 
was  liable  to  contribute  to  the  assets  of  the  Theatres  Company 
compensation  for  their  misfeasance  in  inducing  the  Theatres 
Company  to  purchase  the  Leeds  and  Hanley  music-halls  without 
proper  disclosure,  and  at  a fraudulent  overvalue,  and  for  con- 
sequential relief.  Wright  J.  held  the  respondent  company  liable 
on  the  ground  that  they  bought  the  property  in  question  as  : 
agents  or  trustees  for  the  intended  Company  with  whose  money 
the  purchase  money  was  to  be  paid.  This  ground  was  negatived 
by  a Court  of  Appeal  consisting  of  Vaughan  Williams  L.J.,  Romer 
L.J.  and  Stirling  L.J.  At  page  822,  Vaughan  Williams  L.J.,  said: 

“I  do  not  see  my  way  to  arrive  at  the  conclusion  that  this 
property  was  purchased  for  the  benefit  of  this  Company  to  which  , 
it  was  sold  ....  I do  not  propose  to  base  my  judgment  upon 
the  hypothesis  that  the  Finance  Company  at  the  moment  of  the  | 
purchase  were  acting  as  the  agents  of  or  the  trustees  for  the  | 
Company  which  was  about  to  be  created.”  ’ 

After  pointing  out  that  the  Finance  Company  was  a promoter 
standing  in  a fiduciary  relation  to  the  Theatres  Company  and  to  ! 
the  future  allottees  of  its  shares,  he  makes  the  following  observa-  i 
tions : | 

“This  prospectus  proves  up  to  the  hilt,  not  only  that  there  I 
was  no  disclosure  of  the  interest  of  the  Finance  Company  or  j 
that  they  were  really  the  vendors,  but  a positive  suggestio  falsi  \ 
in  the  statements  made  in  relation  to  the  interest  of  Rands”  (as  | 
being  the  real  vendor) . | 

“There  being  then  this  breach  of  duty,  the  next  question  is  j 
whether  under  these  circumstances  the  Theatres  Company  are  i 
now  entitled  to  a remedy  as  against  the  company  which  thus  j 
acted  in  relation  to  the  promotion.  In  my  judgment,  they  are  | 
entitled  to  a remedy,  but  I think  it  is  a remedy  in  the  nature  of  | 
damages.  To  put  it  in  a short  common  law  form,  I am  not  sure  | 
that  the  Theatres  Company  can,  in  reference  to  this  breach  of  { 
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! fiduciary  duty  by  their  promoters,  maintain  an  action  in  the 
1 nature  of  an  action  for  money  had  and  received.  I think  the 
i safer  way  of  putting  it  is  to  say  that  their  remedy  is  in  damages. 
I The  authorities  are  not  all  perfectly  conclusive  that  there  is  no 
t remedy  by  way  of  an  account  of  profits,  but  I prefer  to  say  that, 
j whether  there  is  such  a remedy  or  not,  I am  clear  that  there  is 
I a remedy  in  the  shape  of  damages. 

“Now,  Mr.  Macnaghten  has  argued,  not  so  much  that  there 
‘ is  no  remedy  by  way  of  damages,  as  that  damage  has  not  been 
proved.  It  must  be  observed  that  the  Theatres  Company  have 
not  rescinded  the  contract  for  purchase;  they  have  not  attempted 
to  do  so.  Indeed,  it  would  have  been  impossible  for  them  to  do 
so.  It  was  part  and  parcel  of  the  original  arrangement  that  there 
should  be  these  mortgages,  and  after  that  large  portion  of  the 
price  had  been  raised  on  mortgage  it  would  have  been  impossible 
to  rescind  the  contract.  They  could  not  replace  things  in  statu 
quo.  But,  in  my  judgment,  although  the  Theatres  Company  can- 
not give  back  the  property  and  ask  that  their  money  should  be 
! returned  in  toto,  they  are  entitled  to  damages  for  this  breach  of 
duty.”  And  he  concludes  as  follows : 

“In  my  judgment,  there  has  been  a clear  breach  of  the 
! fiduciary  duty  of  the  promoting  company — a breach  which,  in 
I part  at  all  events,  took  place  after  the  incorporation  of  the 
i Theatres  Company.” 

Romer  L.J.  agrees  in  the  result  and,  at  page  829  of  the 
report,  observes: 

“Then,  I ask.  What  was  the  result  of  this  fraud?  and  I 
cannot  doubt  the  answer.  In  my  opinion,  this  fraud  caused  the 
Theatres  Company  to  part  with  money  or  incur  liabilities  to 
the  extent  of  £43,500,  and  also  to  part  with  shares  the  nominal 
value  of  which,  together  with  the  £43,500,  would  make  up  the 
purchase  price  of  £75,000;  and  in  return  for  this  outlay  the 
Theatres  Company  obtained  the  two  properties  the  subject  of 
the  contract  of  sale  to  them.” 

In  this  observation,  I understand  the  Lord  Justice  to  be 
using  the  term  fraud  in  the  equity  sense  of  constructive  fraud 
for  breach  of  a fiduciary  duty. 

Stirling  L.J.  begins  his  reasons  for  judgment  in  the  following 
words : 

“I  am  of  the  same  opinion,  and  substantially  for  the  same 
reasons. 
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“In  my  judgment  it  has  been  established,  first,  that  the 
Finance  Company  have  as  promoters  of  the  Theatres  Company 
committed  a misfeasance  in  the  nature  of  a breach  of  trust; 
and,  secondly,  that  by  reason  of  that  misfeasance  the  Theatres 
Company  has  sustained  loss  to  at  least  the  amount  of  £12,000.” 

As  I understand  it,  the  conclusion  of  the  Court  of  Appeal  in 
this  case  was  that,  if  a promoter  or  other  person  standing  in  a 
fiduciary  relationship,  conceals  or  fails  to  disclose  fully  his 
interest  in  the  property  sold  to  the  company,  he  in  effect  states 
that  he  has  no  such  interest  and  is  guilty  of  what  Courts  of 
Equity  christened  “Constructive  fraud”  which  I understand  to 
be  the  equivalent  of  breach  of  fiduciary  duty.  The  holding  is  that 
such  breach  of  duty  gives  to  the  company  an  enforceable  claim 
for  indemnity  and  compensation  or  for  damages  even  if  rescis- 
sion cannot  be  granted. 

In  Nocton  v.  Lord  Ashburton,  [1914]  A.C.  932,  the  defen- 
dant was  not  a promoter  but  a solicitor  who  advised  his  client 
to  release  part  of  a mortgage  and  failed  to  disclose  to  his  client 
the  fact  that  the  action  which  he  advised  and  induced  operated 
in  the  defendant’s  own  personal  interest.  The  client  took  his 
advice  and  suffered  heavy  loss  thereby.  The  client  sued  for  an 
indemnity  to  cover  the  whole  loss.  Neville  J.  treated  the  claim 
simply  as  one  for  damages  for  deceit;  finding  no  moral  fraud  he 
decided  in  favour  of  the  solicitor.  The  Court  of  Appeal  took  the 
somewhat  unusual  step  of  upsetting  his  finding  of  fact,  and  giv- 
ing relief  by  way  of  damages  on  the  footing  that  the  solicitor  had 
been  guilty  of  fraud.  The  House  of  Lords  agreed  in  the  result, 
but,  reversing  the  finding  of  fraud  by  the  Court  of  Appeal,  they 
based  their  decision  on  the  ground  that  this  was  not  a common 
law  action  for  deceit  at  all  but  an  equitable  action  based  on  the 
fiduciary  relation  between  the  parties. 

There  can,  I think,  be  no  doubt  but  that  the  obligations 
which  are  imposed  on  promoters  in  their  relationship  to  the 
company  which  is  promoted,  and  to  its  shareholders  present 
and  future,  is  only  an  application  to  particular  facts  of  the 
well  settled  principles  of  equity  which  impress  a fiduciary  charac- 
ter on  the  relationship  subsisting  between  two  persons,  when 
one  of  whom  is  in  a position  to  exercise  a controlling  infiuence 
over  the  mind  or  actions  of  another. 

For  that  reason  I am  of  opinion  that  the  principle  established 
by  Nocton  v.  Lord  Ashburton  is  applicable  to  promoters. 
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| : In  that  case  the  conditions  and  the  situation,  which  existed 
at  the  time  when  the  advice  was  given  and  acted  on,  could  not 
be  restored;  restitutio  in  integrum  was  not  possible;  nevertheless, 
the  House  of  Lords  held  that  there  had  been  a breach  of  duty 
arising  from  fiduciary  relationship  and  that,  while  indemnity  and 
compensation  was  the  more  appropriate  remedy,  yet  as  pointed 
out  by  Haldane  L.C.,  at  p.  958,  the  difference  in  that  case  was  of 
form  only,  and  it  was  deemed  unnecessary  to  vary  the  form 
of  judgment  for  damages,  which  on  the  footing  that  fraud  in 
the  strict  sense  had  been  established,  had  been  awarded  by  the 
Court  of  Appeal. 

The  principle  appears  to  me  to  be  laid  down  in  broad  terms 
without  reference  to  any  exceptions,  and  is  I think  applicable 
to  the  circumstances  of  this  case.  I quote  the  following  extracts 
from  the  judgments  in  the  report. 

At  p.  946,  Haldane  L.C.,  after  referring  to  the  judgment 
below,  said: 

“But  I do  not  take  the  view  that  they  were  shut  up  within 
the  dilemma  they  supposed.  There  is  a third  form  of  procedure 
to  which  the  statement  of  claim  approximated  very  closely,  and 
that  is  the  old  bill  in  Chancery  to  enforce  compensation  for 
breach  of  a fiduciary  obligation.  There  appears  to  have  been 
an  impression  that  the  necessity  which  recent  authorities  have 
established  of  proving  moral  fraud  in  order  to  succeed  in  an 
action  of  deceit  has  narrowed  the  scope  of  this  remedy.  For 
the  reasons  which  I am  about  to  offer  your  Lordships,  I do 
not  think  that  this  is  so.” 

At  p.  954,  he  says : 

“A  man  may  misconceive  the  extent  of  the  obligations  which 
a Court  of  Equity  imposes  on  him.  His  fault  is  that  he  has 
violated,  however  innocently  because  of  his  ignorance,  an  obliga- 
tion which  he  must  be  taken  by  the  Court  to  have  known,  and 
his  conduct  has  in  that  sense  always  been  called  fraudulent,  even 
in  such  a case  as  a technical  fraud  on  a power.  It  was  thus  that 
the  expression  ‘constructive  fraud’  came  into  existence.” 

At  p.  956: 

“It  did  not  matter  that  the  client  would  have  had  a remedy 
in  damages  for  breach  of  contract.  Courts  of  Equity  had  juris- 
diction to  direct  accounts  to  be  taken,  and  in  proper  cases  to 
order  the  solicitor  to  replace  property  improperly  acquired  from 
the  client,  or  to  make  compensation  if  he  had  lost  it  by  acting 
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in  breach  of  a duty  which  arose  out  of  his  confidential  relation- 
ship to  the  man  who  had  trusted  him.” 

At  p.  964,  Lord  Dunedin  says:  ! 

“If,  then,  we  turn  to  the  solicitor’s  position,  we  may  look  i 
at  it  in  two  aspects,  which  is  not  to  look  at  two  different  things, 
but  to  look  at  the  same  thing  from  two  different  points  of  view.”  | 
After  referring  first  to  the  question  of  negligence,  he  con-  | 
tinues : ! 

“But  from  the  other  point  of  view  he  may  have  put  himself  ! 
in  a fiduciary  position,  and  that  fiduciary  position  imposes  on 
him  the  duty  of  making  a full  and  not  a misleading  disclosure  of  i 
facts  known  to  him  when  advising  his  client.  He  fails  to  do  so. 
Equity  will  give  a remedy  to  the  client.  This  it  does  quite  apart 
from  the  doctrine  of  Derry  v.  Peek,  for  in  that  case  there  was 
no  fiduciary  relationship,  and  the  action  had  to  be  based  on  the 
representation  alone.” 

On  p.  968,  Lord  Shaw  of  Dunfermline  says: 

“The  first  consideration  in  these  cases  ought  always  to  be. 
What  was  the  relation  in  which  the  parties  stood  to  each  other 
at  the  time  of  the  transaction  in  respect  of  which  the  claim  for 
damages,  compensation,  or  restitution  is  made? 

“Lindley  L.J.,  in  Low  v.  Bouverie,  [1891]  3 Ch.  82,  compen- 
diously indicated  the  lines  on  which  liability  might  be  founded  ; 
as  fraud,  breach  of  duty,  warranty  and  estoppel.”  | 

And  Lord  Shaw^  continued : 

“With  regard  to  fraud,  I do  not  believe  it  occurred  in  this 
case;  the  action  is  not  founded  on  warranty;  and  in  the  view  that  1 
I take  of  it  the  safer  and  less  complicated  method  of  viewing  this  ; 
case  is  not  as  one  of  estoppel  but  as  one  of  alleged  breach  of  ‘ 
duty.” 

And  at  p.  972,  the  same  learned  Judge  continues: 

“I  accordingly  think  that  that  situation  is  plainly  open  for 
the  application  of  the  principle  of  liability  to  which  I have  refer- 
red, namely,  liability  for  the  consequences  of  a failure  of  duty 
in  circumstances  in  which  it  was  a matter  equivalent  to  contract 
between  the  parties  that  that  duty  should  be  fulfilled.” 

Lord  Parmoor,  who  agrees  in  the  result,  says  at  p.  977,  when 
discussing  the  sufficiency  of  the  pleadings : i 

“Sufficient  remains  on  which  to  found  a charge  of  negligence  I 
for  breach  of  duty  of  the  appellant  in  his  employment  as  a 
solicitor.  It  does  not  appear  to  me  that  there  would  be  any  | 
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injustice  to  the  appellant  in  dealing  with  the  action  as  one  of 
negligence  for  breach  of  duty.” 

I cannot  find  that  the  point  of  law  which  I have  been  dis- 
cussing has  been  considered  in  the  Courts  of  Canada.  In  Rum- 
ford  V.  Hinton  (1922),  52  O.L.R.  47,  the  judgment  against  the 
defendant  promoter  was  based  on  active  and  positive  fraud  (see 
pages  55  and  60) . 

In  the  case  of  Dominion  Royalty  Corporation  et  al.  v.  Gof- 
fatt,  [1935]  O.R.  169,  [1935]  S.C.R.  565,  the  plaintiff’s  action 
failed,  but  this  question  was  not  before  the  Court,  as  is  pointed 
out  by  Duff  C.J.C.  at  page  567. 

As  already  indicated  I think  that  Nocton  v.  Lord  Ashburton 
establishes  as  a principle  of  general  application,  in  the  case  of  a 
breach  of  fiduciary  duty,  the  view  of  Lord  Bowen  advocated  in 
the  Cape  Breton  case,  and  I also  think  that  that  view  was 
actually  applied  in  the  case  of  a promoter  by  the  Court  of  Appeal 
in  the  Leeds  and  Hanley  case. 

The  result  in  my  view  is  that  a reference  must  be  directed  to 
the  Master,  not  only  for  the  purposes  already  stated  above,  but 
also  to  inquire  and  report  the  indemnity  or  compensation  to 
which  the  appellant  company  is  entitled  for  breach  by  the 
respondent  of  his  fiduciary  duty. 

In  all  aspects  of  this  appeal  which  I have  not  discussed  above, 
I agree  with  the  conclusions  of  my  Lord  the  Chief  Justice. 

The  appeal  should  be  allowed  and  judgment  should  be  entered 
as  follows : 

(1)  Declare  that  the  respondent  was  guilty  of  a breach  of 
the  fiduciary  duty  owed  by  him  to  the  appellant  company. 

(2)  (a)  Declare  that  the  claim  of  the  respondent  to  rank  as 
a creditor  of  Canadian  Associated  Goldfields  Limited,  for  $183,- 
542.00  is  not  binding  on  the  appellant  company  as  a settled 
amount. 

(b)  That  the  respondent  was  entitled  to  the  issue  to  him  at 
the  rate  of  one  share  in  the  appellant  company  for  one  dollar 
on  claim  of  so  many  shares  only  as  correspond  to  his  provable 
claim  as  a cash  creditor  of  Canadian  Associated  Goldfields, 
Limited. 

(c)  Declare  that  all  shares  received  by  the  respondent  in 
excess  of  the  shares  to  which  he  was  lawfully  entitled  as  a 
provable  creditor  were  improperly  issued  and,  insofar  as  they 
have  not  passed  into  the  hands  of  innocent  purchasers  for  value 
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without  notice,  the  assumed  issue  to  respondent  of  such  shares 
is  declared  invalid  and  the  certificates  issued  therefor  are  directed 
to  be  delivered  up  to  the  appellant  company  and  cancelled,  and 
such  shares  are  declared  to  form  part  of  the  unissued  capital 
stock  of  the  appellant  company. 

(d)  That  to  the  extent  of  at  least  $130,000.00  the  respondent 
held  no  provable  claim  against  the  Canadian  Associated  Gold- 
fields, Limited,  and  that  the  corresponding  shares  issued  to  him 
shall  forthwith  to  the  extent  to  which  the  beneficial  interest 
therein  remains  in  the  respondent  be  stricken  from  the  register 
and  delivered  to  the  appellant  company  for  cancellation. 

(e)  That  the  respondent  is  entitled  to  pay  to  the  appellant 
company  indemnity,  compensation  or  damages  in  respect  to  the 
loss  sustained  by  the  appellant  company  in  consequence  of  re- 
spondent’s breach  of  the  fiduciary  duty  which  he  owed  to  the 
appellant  company. 

(3)  That  it  be  referred  to  the  Master  of  this  Court  to  inquire 
and  report. 

(a)  What  part  of  respondent’s  claim  as  a creditor  was  not 
provable  against  the  Canadian  Associated  Goldfields,  Limited, 
and  the  number  of  shares  which  the  respondent  was  properly 
entitled  as  a creditor  to  receive. 

(b)  The  number  of  shares  out  of  the  total  of  183,542  which 
were  issued  at  respondent’s  request  to  innocent  purchasers  for 
value  without  notice. 

(c)  Whether  any  and  if  so  what  shares  of  the  appellant  com- 
pany beneficially  the  property  of  the  respondent  are  registered 
in  other  names. 

(d)  To  inquire  and  report  the  amount  of  the  indemnity  or 
compensation  to  which  the  appellant  company  is  entitled  for 
breach  by  the  respondent  of  the  fiduciary  duty  owed  by  him  to 
the  appellant  company. 

The  appellant  company  is  entitled  to  the  costs  of  this  appeal 
in  any  event.  Further  directions  and  costs  should  be  reserved 
until  after  the  Master  has  made  his  report. 

Fisher  J.A.: — The  trial  of  this  action,  out  of  which  the  pres- 
ent appeal  by  the  appellant  from  the  judgment  of  the  Honourable 
Mr.  Justice  McTague  has  arisen,  was  a lengthy  one  occupying 
over  a month;  and,  as  the  evidence  is  very  voluminous,  and  the 
relevant  facts  connected  with  the  appeal  are  fully  set  out  in  the 
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careful  and  exhaustive  reasons  of  the  learned  trial  Judge,  it  will, 
in  the  view  I take,  be  only  necessary  to  refer  briefly  to  some 
of  the  facts  and  the  documents. 

MacKay  was  the  promoter  of  the  plaintiff  company,  and  had 
it  incorporated  under  the  Ontario  Companies  Act  on  March  14, 
1930.  MacKay  became  the  general  manager  of  the  company, 
and  instructed  one  of  the  employees  of  the  company  to  enter 
and  credit  his  account  in  the  share  ledger  with  183,542  shares. 
There  is  no  date  in  the  ledger  when  this  entry  was  made.  At 
this  time  the  three  directors  of  the  company  were  nominees  of 
MacKay,  and  there  can  be  no  question  but  that  he  dominated 
the  activities  of  the  company,  and  there  is  no  evidence  that  the 
Board  of  Directors  ever  allotted  these  shares  to  MacKay. 

The  main  branch  of  this  appeal  concerns  the  claim  of  Mac- 
Kay to  these  shares,  and  it  is  with  that  claim  I now  propose  to 
deal. 

According  to  the  evidence,  oral  and  documentary,  MacKay’s 
claim  to  these  shares  has  its  origin  in  a company  known  as  The 
Canadian  Associated  Goldfields  Limited.  MacKay  claims  he  was 
a creditor  of  that  company  in  the  sum  of  $183,542.00.  It  is,  I 
think,  well  to  note  at  this  stage  that  that  claim  has  never  been 
fully  investigated  and  proved  to  be  a legal  one.  The  learned 
Judge  in  his  reasons  stated  in  [1938]  O.R.  508,  at  p.  513: 

“There  is  no  doubt  that  on  the  evidence  adduced  before  me 
MacKay’s  claim  was  a very  questionable  one.  The  major  part 
of  it  is  made  up  of  the  sum  of  $130,000.00  said  to  have  been  paid 
into  the  company  by  MacKay  from  sales  of  his  own  personal 
shares  in  Canadian  Associated  Goldfields.  MacKay’s  explanation 
of  the  transaction  is  that  the  company  had  to  obtain  money  for 
development  work  and  that  it  was  impossible  to  sell  the  com- 
pany’s shares  at  par  value  and  no  discount  by-law  had  been 
passed.  Therefore  the  directors — MacKay  being  one  of  them — 
authorized  MacKay  to  sell  his  own  shares  at  less  than  par  and 
turn  the  proceeds  into  the  company,  the  understanding  being 
that  eventually  a discount  by-law  would  be  passed  and  MacKay 
would  be  reimbursed  with  shares  from  the  company’s  treasury 
to  an  amount  equal  to  the  number  of  shares  so  sold.  Quite 
obviously  the  transaction  was  a straight  evasion  of  the  require- 
ments of  the  Ontario  Companies  Act,  and  MacKay  is  entitled  to 
no  approbation  for  the  course  followed.  At  the  time  of  the  bank- 
ruptcy, while  a discount  by-law  had  been  passed,  the  filing  re- 
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quired  by  the  Act  had  not  been  made,  so  we  find  the  Doctor 
claiming  as  creditor  although  no  one  had  ever  understood  that 
his  position  was  to  be  other  than  that  of  a shareholder  at  any 
time.  So  much  as  to  the  major  part  of  his  claim.  The  rest  of 
it  would  bear  scrutiny  as  well.” 

The  Canadian  Associated  Goldfields  Limited  became  bank- 
rupt in  March,  1928,  and  G.  T.  Clarkson  was  appointed  trustee. 
MacKay  filed  his  claim  with  the  trustee  as  a creditor  for  money 
lent  in  the  sum  of  $182,269.05.  The  evidence  is  that  this  account 
was  marked  in  the  bankruptcy  as  “unsettled,”  and  the  trustee 
did  not  allow  or  disallow  it  under  sec.  127  of  the  Bankruptcy 
Act.  MacKay  was  desirous  of  acquiring  the  assets  of  the  bank- 
rupt company,  and  for  that  purpose  promoted  two  organizations 
known  as  the  Holders  Corporation  Limited  and  the  Goldfields 
Creditors’  Syndicate.  Subsequently,  the  trustee-in-bankruptcy 
advertised  the  assets  for  sale  by  tender  to  be  opened  January 
15,  1930,  and  on  that  same  day,  one  Barley,  who  was  intimately 
associated  with  MacKay  in  his  office,  on  behalf  of  the  Syndicate 
made  an  offer  to  Clarkson.  The  terms  of  the  offer  are  as 
follows: — The  purchase  price  was  to  be  an  amount  to  equal  the 
combined  amount  of  preferred  and  secured  claims,  and  the 
trustee’s  fees  and  disbursements,  together  with  a sum  equal  to 
15  per  cent,  of  all  ordinary  debts  and  liabilities  provable  against 
the  estate.  The  offer  also  provided  the  trustee  should  disallow 
at  Barley’s  request  (if  made  within  thirty  days  from  the  date  of 
the  acceptance  of  the  offer)  any  claim  against  the  estate  upon  the 
trustee  being  properly  indemnified;  and  the  offer  provided  that 
it  might  be  assigned,  with  the  consent  in  writing  of  the  trustee, 
if  Barley  obtained  from  the  assignee  a covenant  in  writing  to 
carry  out  the  terms  and  conditions. 

Barley’s  offer  was  accepted  by  the  trustee;  and  the  Court 
by  an  order  dated  January  30,  1930,  approved  of  the  terms  of 
the  sale,  and  on  April  16,  1930,  By-law  No.  8 was  passed  approv- 
ing of  the  purchase.  Barley  died;  and  his  executrix  assigned 
on  the  9th  November,  1931,  all  his  interest  in  the  agreement  to 
the  plaintiff.  MacKay  also,  on  May  28,  1930,  assigned  his 
claim  (less  $100.00)  to  the  plaintiff  company.  Subsequently,  the 
Barley  agreement  was  cancelled,  and  a new  agreement  in  sub- 
stitution was  made  between  Clarkson  and  the  defendant  on 
March  21,  1934,  the  only  change  being  that  the  terms  of  the 
payments  were  altered  and  extended. 
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Exhibit  56  dated  September  29,  1934,  states  that  all  those 
who  had  claims  against  the  Canadian  Associated  Goldfields 
Limited  agreed  to  assign  them  to  the  plaintiff  company,  and 
that  company  agreed  to  purchase  the  assets  of  the  Canadian 
Associated  Goldfields  Limited,  the  consideration  being  a release 
of  all  claims  held  by  the  plaintiff  company  against  the  estate. 
This  document  also  contains  a release  and  discharge  by  the 
plaintiff  company  to  Clarkson  as  trustee  of  all  claims  of  the 
property,  including  any  dividends,  of  the  Canadian  Associated 
Goldfields  Limited,  and  it  contains  a clause  that  “nothing  herein 
contained  shall  be  deemed  to  constitute  an  acknowledgment  of 
the  correctness  of  any  of  the  said  claims,  or  the  waiver  of  a 
right  to  dispute  the  correctness  of  any  of  the  said  claims.” 
Under  these  circumstances,  it  was  unnecessary  for  Clarkson  as 
trustee  to  investigate  the  validity  of  MacKay’s  claim.  He  was 
getting  cash  and  a release  of  all  creditors’  claims  in  exchange 
for  the  assets. 

The  transactions  between  Clarkson,  the  trustee,  and  Barley 
having  been  completed,  Clarkson  was  by  an  order  of  the  Court 
dated  April  27,  1936,  discharged  as  the  trustee.  MacKay  dis- 
posed of  65,588  shares  to  various  persons  and  received  for  these 
shares  so  sold  $27,349.40,  and  for  the  balance,  or  117,954  shares, 
a certificate  was  on  the  23rd  January,  1934,  issued  in  favour  of 
MacKay.  The  shareholders  of  the  plaintiff  company  became  dis- 
satisfied and  the  management  was  taken  from  MacKay.  In 
May,  1935,  a new  and  independent  Board  of  Directors  was 
elected,  and,  thereafter,  an  investigation  was  had  in  connection 
with  MacKay’s  dealings  with  the  company.  As  a result  of  that 
investigation,  this  action  was  commenced  on  October  25,  1935, 
in  which  rescission  and  cancellation  of  the  shares  was  asked,  and 
also  an  accounting,  and  for  damages.  Insofar  as  the  claim 
referred  to  these  shares,  the  learned  Judge  in  his  reasons  said: 
“Since  I am  of  opinion  that  restitutio  in  integrum  cannot  be 
made,  I feel  I must  hold  that  Proprietary  Mines  Limited  is  not 
entitled  to  any  of  the  relief  claimed  in  this  branch  of  the  action.” 
On  the  other  claims  of  the  appellant  certain  relief  was  granted 
to  the  plaintiff  company  with  a reference  to  the  Master,  but, 
as  stated,  the  main  appeal  is  from  the  trial  Judge  refusing  any 
relief  in  respect  of  the  183,542  shares. 

There  is  no  dispute  about  three  outstanding  facts : 

(a)  That  MacKay  was  a promoter  of  the  plaintiff  company; 
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(b)  That  MacKay  stood  in  a fiduciary  relationship  to  the 
plaintiff  company  and  to  the  shareholders  thereof;  and 

(c)  That  he  has  at  the  present  time  in  his  possession  111,300 
shares  of  this  company;  and  as  to  these  shares  there  is  an  order 
of  the  Court  preventing  MacKay,  or  his  nominees,  or  agents, 
from  dealing  with  them  pending  the  determination  of  this  litiga- 
tion. 

The  main  branch  of  this  appeal  centres,  first,  in  the  validity 
of  MacKay’s  claim  as  filed  with  the  trustee. 

The  next  question  is,  is  the  plaintiff  company  entitled  to  an 
accounting,  and  for  damages? 

In  dealing  with  the  validity  of  MacKay’s  claim,  I find  myself 
unable  to  agree  with  Mr.  Hellmuth’s  argument  that,  because  the 
trustee  in  bankruptcy  did  not  act  under  sec.  127  of  The  Bank- 
ruptcy Act  and  allow  or  disallow  MacKay’s  claim,  that  claim 
thereby  became  a valid  and  undisputable  one,  and  its  validity 
was  thereby  established;  and  also  that  it  is  beyond  the  power  of 
any  Court  other  than  the  Bankruptcy  Court — no  matter  whether 
the  claim  is  genuine  or  not — -to  investigate  and  pass  upon  it,  and 
that  is  now  impossible  because  the  trustee  has  been  discharged. 

The  question  here  is,  did  MacKay  forestall  the  trustee  in 
making  inquiry  into  his  claim  and  thereby  made  it  unnecessary 
for  him  to  allow  or  disallow  it?  My  answer  to  that  question  is 
that  he  did,  and  to  that  end  resorted  to  having  inserted  in  the 
agreement  of  purchase  with  the  trustee  a paragraph  the  effect 
and  meaning  being  that  his  and  all  other  claims  were  to  be 
allowed  or  disallowed  if  Barley,  his  nominee,  requested  it.  It 
requires  but  little  imagination  to  know  why  that  paragraph  was 
inserted  in  the  agreement,  and,  undoubtedly,  in  my  view  it  was 
for  the  purpose  of  making  it  unnecessary  for  the  trustee  to  allow 
or  disallow  it.  Naturally,  no  request  was  made  by  Barley,  and 
by  the  means  adopted  MacKay  now  claims  his  account  is 
undisputable  and  is  entitled  to  a number  of  shares  of  the  plaintiff 
company  that  that  claim  represents.  On  these  facts,  as  already 
pointed  out,  passing  on  the  validity  by  Clarkson  of  MacKay’s 
claim  became  unnecessary,  as  Clarkson  was  to  make  no  dis- 
tribution of  the  estate  in  the  ordinary  course  of  his  administra- 
tion under  The  Bankruptcy  Act,  and  there  was  no  duty  cast  upon 
him  to  allow  or  disallow  it.  I cannot  understand,  even  if  the 
trustee  had  passed  formally  and  favourably  upon  the  claim,  that 
that  fact  debarred  further  inquiry  by  the  Court. 
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If  I understood  Mr.  Mason’s  argument,  briefly  it  was  this: 
That  the  claim  of  the  appellant’s  being  a money  one,  there  is 
nothing  to  rescind;  that  the  issue  of  these  shares  by  the  com- 
pany was  unauthorized;  that  the  sale  of  the  assets  by  the  trustee, 
coupled  with  the  Barley  agreement,  resulted  in  MacKay  being 
entitled  on  his  claim  only  to  15  per  cent,  thereof;  that  MacKay, 
being  a promoter  and  occupying  a fiduciary  relationship,  failed 
to  disclose  to  the  company  the  nature  of  his  claim,  and  that 
the  appellant  is  entitled  to  an  accounting  for  any  secret  profit, 
and  to  damages. 

Briefly,  Mr.  Hellmuth’s  contentions  are,  that  as  the  trustee 
did  not  disallow  MacKay’s  claim,  its  validity  became  established; 
that  the  claim  was  not  acquired  by  MacKay  before  the  plaintiff 
company  was  in  contemplation,  and  was  not  acquired  on  behalf 
of  the  appellant,  and  that  it  was  his  own  to  do  with  as  he  pleased, 
and  also  that,  as  the  appellant  company  was  not  then  in  exist- 
ence, no  fiduciary  relationship  existed,  and  the  appellant’s  only 
remedy  is  one  of  rescission,  and  that  is  now  in  the  circumstances 
impossible. 

In  my  opinion  the  evidence  establishes  the  following  facts: 

(a)  That  at  the  very  time  the  Syndicate  was  purchasing 
through  Barley  the  assets  of  the  Canadian  Associated  Goldfields 
Limited,  from  the  trustee  in  January,  1930,  MacKay  had  in  con- 
templation the  formation  of  a company  to  purchase  these  assets, 
and  subsequently  that  company  was  formed  by  MacKay  and  it 
did  purchase  the  assets.  In  fact  it  was  admitted  on  the  argument 
by  Mr.  Hellmuth  that  this  had  taken  place. 

(b)  That  MacKay  became  the  General  Manager  of  the 
plaintiff  company  and  until  1935  dominated  all  its  activities; 

(c)  That  the  nature  of  MacKay’s  claim  was  not  disclosed  by 
him  to  the  plaintiff  company’s  directors  or  its  shareholders,  and 
being  the  promoter  of  the  issue,  he  was  in  fact  in  charge  of  what 
might  be  described  as  both  ends  of  the  transaction,  his  own  at 
one  end  and  the  plaintiff  company’s  at  the  other  end. 

With  respect,  I am  unable  to  agree  with  the  trial  Judge 
that  MacKay  was  free  to  do  what  he  pleased  with  his  claim. 
In  certain  circumstances,  no  doubt,  he  could,  but  not  towards 
a company  he  had  formed  and  stood  in  a fiduciary  relationship 
thereto,  without  disclosure  to  the  directors  and  shareholders  of 
the  nature  of  his  claim,  the  fact  that  it  was  an  unsettled  one, 
and  that  the  trustee  had  not  passed  upon  its  validity.  The 
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method  adopted  by  MacKay  in  having  these  shares  issued  to 
him  shut  out  from  those  entitled  all  opportunity  of  passing  upon 
its  validity,  and  this,  it  seems  to  me,  is  the  crux  on  this  branch 
of  the  appeal.  As  I understand  the  facts  they  were  these:  Mac- 
Kay entered  the  office  of  the  plaintiff  company,  and  speaking  to 
that  company,  who  would  be  MacKay,  said  “I  am  entitled  to 
182,532  shares.” 

MacKay,  as  a promoter,  was  in  full  possession  of  all  the 
facts,  and  was  virtually,  as  contended  by  Mr.  Mason,  in  charge 
of  both  ends  of  the  transaction,  his  own  end  and  that  of  Pro- 
prietary Mines  and,  therefore,  was  not,  as  I view  it,  in  the  same 
position  as  the  parties  were  in  the  Cave  Breton  case  (1885),  29 
Ch.  D.  795,  and  the  Ladywell  Mining  Company  v.  Brookes  (1887), 
35  Ch.  D.  400,  relied  on  by  the  trial  Judge. 

The  law  laid  down  in  Lydney  & Wigpool  Iron  Ore  Co.  v.  Bird 
(1886),  33  Ch.  D.  85,  seems  to  me  to  fit  in  with  the  facts  in  this 
case.  That  case  decided  that,  although  a promoter  of  a company 
cannot  be  considered  an  agent  or  trustee  of  it,  the  company 
not  being  in  existence  at  the  time,  the  principles  of  the  law  of 
agency  and  trusteeship  are  applicable,  and  there  must  be  an 
accounting  of  all  moneys  obtained  from  the  funds  without  the 
knowledge  of  the  company,  and  the  fact  that  a promoter  is  acting 
as  agent  for  the  vendors  in  getting  up  a company  for  the  pur- 
chase of  their  property  does  not  exonerate  him  from  accounting 
to  the  company,  when  formed,  for  any  great  profit  made  by 
him. 

It  would  seem  that  this  case  is  at  variance  with  the  Cape 
Breton  case  {supra).  That  case  was  upheld  in  the  House 
of  Lords  under  the  name  of  Cavendish-Bentinck  v.  Fenn  (1887), 
12  App.  Cas.  652,  where  the  head-note  reads  as  follows: 

“A  director  of  a company  as  the  company’s  agent  purchased 
for  the  company  a property  in  which,  before  he  became  director, 
he  had  acquired  an  interest.  The  company  having  gone  into 
liquidation  a shareholder  whose  shares  were  fully  paid  up  took 
out  a summons  as  a contributory,  under  sec.  165  of  the  Com- 
panies Act,  1862,  and  sought  to  make  the  director  liable  for 
misfeasance  or  breach  of  trust  on  the  ground  that  the  director 
had  allowed  the  company  to  make  the  purchase  without  dis- 
closing his  own  interest,  and  at  a price  far  exceeding  the  value: 

''Held,  that  the  application  must  be  dismissed,  the  evidence 
adduced  by  the  applicant  failing  to  show  either  that  the  director 
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had  not  disclosed  his  interest  or  that  the  purchase  price  was 
above  the  value. 

“The  decision  of  Pearson  J.  {In  re  Cape  Breton  Company, 
26  Ch.  D.  221)  and  of  the  Court  of  Appeal  (29  Ch.  D.  795) 
affirmed  on  the  grounds  above  stated.” 

In  that  case  it  is  to  be  observed  that  a company  unsuccess- 
fully attempted  to  make  one  of  its  directors  account  for  the 
profits  he  had  derived  by  selling  his  own  property  to  the  com- 
pany, and,  if  I understand  the  decision,  the  company  had  deliber- 
ately elected  to  ratify  the  transaction  with  the  full  knowledge 
of  all  the  facts,  and  the  director  in  question  had  not  acquired 
the  property  while  he  was  engaged  in  forming  the  company. 

Re  Olympia,  Ltd.,  [1898]  2 Ch.  170,  affirmed  in  Gluckstein 
v.  Barnes,  [1900]  A.C.  240,  is,  I think,  also  applicable.  In  the 
latter  case  a syndicate  was  formed  to  buy  and  resell  to  a com- 
pany certain  property.  A profit  of  £20,000  was  not  disclosed, 
and  it  was  held,  in  face  of  the  fact  that  even  if  the  company  could 
not  rescind,  relief  was  not  barred  and  the  trustees  were  bound 
to  account  for  the  £20,000. 

In  Re  Leeds  and  Hanley  Theatres  of  Varieties,  Ltd.,  [1902] 
2 Ch.  809,  Wright  J.  expressed  the  opinion  that  there  is  a remedy 
by  way  of  damages  or  accounting  or  both,  even  where  rescission 
is  not  possible. 

Nocton  V.  Lord  Ashburton,  [1914]  A.C.  932,  decided  that  you 
do  not  need  the  kind  of  fraud  that  was  present  in  Derry  v.  Peek 
(1889),  14  App.  Cas.  337,  and  that  relief  was  entitled  to  be  given 
on  the  footing  of  breach  of  duty  arising  from  fiduciary  relation- 
ship. 

All  these  cases  go  to  show  that  there  is  a remedy  by  way  of 
damages  or  accounting,  even  if  rescission  is  not  possible.  Fraud 
need  not  be  proved  if  there  has  been  a failure  to  disclose,  and 
these  decisions  also  go  as  far  as  to  decide  that  you  do  not  need 
to  have  a company  formed  at  the  time  when  the  syndicate  is 
formed;  if  it  is  in  contemplation,  that  is  sufficient. 

I can  see  no  merit  in  Mr.  Hellmuth’s  further  contention  that 
the  appellant  is  not  entitled  to  any  relief  because  of  laches.  Laches 
was  not  pleaded,  but,  apart  from  that  fact,  the  evidence  is 
abundantly  clear  that  it  was  not  until  the  new  board  of  directors 
was  elected  and  possession  of  the  books  and  records  of  the 
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company  obtained  and  an  investigation  by  Ormsby  was  had  that 
the  directors  had  any  knowledge  of  the  transaction  involving  the  i 
183,542  shares.  Ormsby  made  his  report  in  August,  1935,  and 
this  action  was  commenced  by  a writ  issued  on  October  25,  1935.  ^ 

The  law  is  well-settled  that  before  laches  can  operate  as  a bar,  * 

there  must  be  proved  knowledge  and  acquiescence,  and  that  has  j 
not  been  done  in  this  case.  i 

I find  great  difficulty  in  understanding  why  MacKay,  after 
agreeing  to  accept  the  15  per  cent,  of  his  claim  as  provided  in  ' 

the  Barley  agreement  and  which  would  amount  to  about  $27,-  j 

349.40,  could,  without  some  agreement  made  between  him  and  ‘ 

the  plaintiff  company,  have  his  claim  increased  at  the  expense  of  i 
the  company  by  the  issue  of  the  183,542  odd  shares.  As  the  evi- 
dence establishes  MacKay  received  a sum  in  excess  of  $27,349.40  , 

by  the  disposition  of  65,588  shares,  he  should  account  to  the  com- 
pany for  the  profits  on  the  turnover. 

I have  had  the  privilege  of  reading  the  reasons  of  my  Lord 
the  Chief  Justice  and  of  my  brother  Hasten,  and  agree  with 
the  conclusion  reached  by  my  Lord  the  Chief  Justice  in  refer- 
ence to  the  500,000  shares  of  The  Crown  Reserve  Consolidated 

I 

Gold  Mines,  Limited  acquired  by  the  defendant  from  one  Erinhaus  i 
for  $7,500.00,  and  I also  agree  with  the  terms  of  the  reference  j 
to  the  Master  as  set  out  in  their  reasons.  | 

Henderson  J.A.  (dissenting) : — An  appeal  upon  one  issue  | 
only  from  the  judgment  of  McTague  J.,  dated  June  20th,  1938,  j 
following  a joint  trial  of  this  action  with  a case  of  George  A,  | 
MacKay  v.  Proprietary  Mines  Limited,  Canadian  Reserve  Mines  j 
Limited,  and  John  M.  Godfrey.  i 

The  learned  trial  Judge  gave  the  appellant  relief  upon  the  | 

claims  made  by  it  in  this  action,  with  the  exception  hereinafter  i 

noted,  and  made  findings  of  fact  in  respect  of  all  the  issues  and  ! 

his  findings  of  fact  in  respect  of  the  issue  here  in  question  are  ,! 

accepted  by  both  parties.  The  facts  are  fully  set  forth  in  the  j 

reasons  for  judgment  of  my  brother  McTague,  and  need  not  be  | 

recapitulated  here.  The  learned  trial  Judge  came  to  the  con-  i 

elusion  that  the  appellant  could  not  have  rescission  because  it  is  li 

unable  to  make  restitutio  in  integrum,  and  with  this  conclusion  | 

all  the  members  of  this  Court  were  in  agreement  at  the  close  | 
of  the  argument.  1 
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The  only  remaining  question  to  be  determined  is  the  appel- 
lant’s claim  for  an  accounting  and  damages. 

The  case  of  Rumford  v.  Hinton  (1922),  52  O.L.R.  47,  illus- 
trates a well-settled  principle,  namely,  that  if  ‘A’  acquires  prop- 
erty under  circumstances  which  constitute  him  a trustee  for 
and  place  him  in  a fiduciary  relationship  to  ‘B’,  he  cannot  sell 
that  property  to  ‘B’  and  make  a secret  profit.  This  conclusion, 
in  my  view,  rests  upon  the  ground  of  fraud,  and  in  order  to 
justify  the  transaction  ‘A’  must  have  made  a full  disclosure  of 
all  the  facts  and  circumstances  and  what  profits  he  is  making  to 
‘B’.  The  learned  trial  Judge  has  made  a finding  that  the  ele- 
ments of  fraud  are  wanting  here,  and  both  parties  have  accepted 
that  finding. 

I refer  to  the  judgment  of  this  Court  delivered  by  my  brother 
Hasten  in  Dominion  Royalty  Corporation  et  al.  v.  Goffatt,  [1935] 
O.R.  169. 

The  following  extracts  are  from  the  very  able  and  exhaustive 
judgment  of  my  brother  Hasten  in  that  case : 

“The  evidence  establishes  among  other  things  that  there  never 
was  any  disclosure  by  the  appellant  to  the  directors  of  the 
respondent  company  that  he  was,  in  conjunction  with  Randolph, 
the  beneficial  owner  under  the  original  lease  from  the  owners 
of  the  freehold  and  that  he  was  the  real  vendor  to  the  respondent 
company.  Neither  do  I find  that  there  was  any  disclosure  by 
him  of  the  fact  that  he  was  making  a profit  out  of  the  boring 
of  the  well,  whereby  he  acquired  his  three-sixteenths’  interest 
at  a less  cost  to  himself  than  that  which  was  being  paid  by  his 
associate  the  other  co-tenant  of  the  leasehold. 

“The  result  of  these  findings  is,  in  my  view,  that  the  appel- 
lant failed  to  make  the  full  and  complete  disclosure  of  all  material 
circumstances  which,  having  regard  to  the  confidential  relation- 
ship existing  between  him  and  the  respondent  company,  it  was 
his  duty  to  make. 

“Summarizing  the  above  conclusions,  I am  of  opinion  that 
the  appellant  Goffatt  was  vendor  to  respondent  company  No.  1, 
that  the  appellant  stood  in  such  a confidential  relationship  to 
company  No.  1 as  precluded  him  from  dealing  with  it  as  vendor 
except  after  the  fullest  disclosure  of  all  material  circumstances, 
that  the  appellant  failed  to  make  such  disclosure,  and  that  on 
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discovery  of  the  facts  the  respondent  company  No.  1 was  entitled 
to  repudiate  their  purchase,  even  if  completely  executed  as  I 
think  it  was,  and  they  did  so  repudiate  within  a reasonable  time. 
Hence,  when  the  writ  of  summons  was  issued  in  July,  1931,  and 
down  to  April  5th,  1934,  I think  that  respondent  company  No.  1 
had  a good  cause  of  action  on  which  it  was  entitled  to  succeed. 
I think,  however,  that  their  right  was  lost  on  April  5th,  1934, 
when  the  Imperial  Trust  Company  conveyed  to  respondent  com- 
pany No.  2 the  leasehold  interest  in  question. 

“If  I am  right  in  the  view  that  the  three-sixteenths’  interest 
passed  effectively  to  company  No.  1,  and  that  the  purchase  agree- 
ment was  completely  executed,  the  plaintiff’s  action  must  have 
been  for  rescission  and  not  for  money  had  and  received. 

“But  in  either  case  it  is  an  essential  that  there  should  be 
restitutio  in  integrum  by  the  plaintiff  in  such  an  action.” 

The  learned  Judge  then  refers  to  a passage  in  the  judgment 
of  Lord  Macmillan  in  the  case  of  Steedman  v.  Frigidaire  Corpora- 
tion, [1933]  1 D.L.R.  161,  at  p.  165,  and  then  continues  as  fol- 
lows: 

“Applying  the  law  so  stated,  the  plaintiff’s  right  of  action 
perished  and  was  wholly  gone  when,  on  April  5th,  1934,  the  Im- 
perial Trust  Company  conveyed  to  the  new  company  the  lease- 
hold interests  in  question. 

^^Restitutio  in  integrum  by  the  only  person  entitled  to  com- 
plain of  Goffatt’s  non-disclosure  then  became  impossible  and  I 
have  failed  to  find  any  authority  indicating  that  a right  of  action 
once  dead  and  gone  can  be  resurrected  into  life  under  the  cir- 
cumstances here  disclosed. 

“In  addition  I point  out  there  has  never  been  any  offer  of 
restitutio  in  integrum,  nor  any  formal  tender  of  such  restitution. 
On  the  contrary  the  case  has  been  argued  before  this  Court  on 
the  basis  that  nothing  ever  passed  to  respondent  company  No.  1. 

“I  have  considered  carefully  in  this  action  the  cases  of  Lind- 
say Petroleum  Co.  v.  Hurd  (1874),  L.R.  5 P.C.  221;  Twigg  v. 
Greenizen  (1922),  63  S.C.R.  158  and  Redican  v.  Nesbitt,  [1924] 
S.C.R.  135,  at  p.  153,  to  see  if  it  was  possible  to  grant  any  relief 
to  the  respondent,  but  I can  find  no  warrantable  basis  for  so 
doing.” 
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Mr.  Justice  Davis,  then  a member  of  this  Court,  also  delivered 
a judgment  in  that  case  agreeing  in  the  result,  but  directs  atten- 
tion to  the  unsatisfactory  condition  of  the  pleadings  and  issues. 
At  page  197,  he  says : 

“The  whole  matter  was  left  at  large,  and  counsel  on  the 
hearing  of  the  appeal  could  give  us  no  assistance  in  this  respect. 
Counsel  for  the  plaintiffs  would  not  state  what  his  cause  of 
action  was.  He  said  in  effect : ‘There  are  the  facts — I want  what 
I am  entitled  to’.” 

The  unanimous  judgment  of  this  Court  was  affirmed  in  the 
Supreme  Court  of  Canada,  [1935]  S.C.R.  565,  at  p.  567.  Sir 
Lyman  Duff  comments  as  follows : 

“No  claim  for  relief  by  way  of  damages  or  equitable  com- 
pensation, or  to  recover  the  moneys  paid  to  Goffatt  as  moneys 
had  and  received  to  the  use  of  the  appellants,  as  distinguished 
from  the  claim  for  the  restoration  of  those  moneys  (with  inter- 
est), as  consequential  upon  the  setting  aside  of  the  impeached 
transaction,  was  presented  either  at  the  trial  or  in  the  Court  of 
Appeal.  No  evidence  as  to  damages  was  given.  The  sole  title 
to  relief  advanced  by  the  appellants  was  that  the  transaction 
with  Goffatt  was  voidable  and  that  Goffatt  was  bound  at  their 
demand  to  make  restitutio  in  integrum. 

“In  these  circumstances,  no  claim  for  damages,  or  for  equit- 
able compensation,  could  properly  be  entertained  by  this  Court. 
Similar  considerations  apply  to  the  contention  put  forward  that 
the  appellants  are  entitled  to  recover  the  moneys  paid  to  Goffatt 
as  moneys  had  and  received  to  their  use;  but,  indeed,  it  seems 
too  clear  for  argument  that  effect  could  only  be  given  to  such 
a claim  if  the  impeached  traasaction  were  set  aside.” 

I observe  that  in  the  case  under  discussion  there  was  a find- 
ing of  fraud  and  also  a finding  that  the  appellant  had  made 
secret  profits.  In  the  case  at  bar,  fraud  is  negatived  and  there 
is  no  evidence  of  secret  profits.  The  main  distinction  between 
the  case  at  bar  and  the  case  just  discussed,  however,  is  that 
when  the  respondent  became  a creditor  of  Canadian  Associated 
Goldfields  Limited,  he  was  not  a trustee  for  nor  did  he  stand 
in  any  fiduciary  relation  to  the  appellant,  a company  which 
at  that  time  had  not  been  thought  of.  The  respondent  claimed 
to  be  a creditor  of  Canadian  Associated  Goldfields  Limited  to 
the  extent  of  $183,542.00.  Of  this  amount  $130,000.00  found  its 
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way  into  the  treasury  of  Canadian  Associated  Goldfields  Limited 
from  sales  of  shares  in  the  company  which  were  the  property 
of  the  respondent.  It  is  said  that  company  had  no  authority  for 
the  sale  of  its  shares  at  a discount,  and  that  this  means  was 
taken  to  overcome  that  want  upon  the  understanding  that  the 
company  would  subsequently  issue  to  the  respondent  a like 
number  of  shares.  It  is  not  suggested  that  this  was  ever  done. 
The  respondent  claims  that  Canadian  Associated  Goldfields 
Limited  was  in  addition  indebted  to  him  in  other  respects  in  an 
amount  sufficient  to  make  up  the  total  debt  to  the  sum  stated. 

After  the  bankruptcy  of  Canadian  Associated  Goldfields 
Limited,  the  respondent  and  (as  I understand  it)  all  other  un- 
secured creditors  of  Canadian  Associated  Goldfields  Limited  met 
together  or  were  represented  at  a meeting,  at  which  it  was 
decided  to  make  an  offer  to  purchase  from  the  trustee  in  bank- 
ruptcy the  entire  assets  of  Canadian  Associated  Goldfields 
Limited  and  it  was  there  agreed  among  them  that,  in  the 
event  of  such  purchase,  a company  would  be  formed  to  whom 
these  assets  would  be  conveyed,  and  that  these  creditors  of 
Canadian  Associated  Goldfields  Limited  would  receive  one  share 
of  the  stock  of  such  company  for  each  dollar  of  their  indebted- 
ness. I understand  that  these  unsecured  creditors  of  Canadian 
Associated  Goldfields  Limited  were  also  shareholders  in  that 
company.  There  was  no  secrecy  about  this  meeting.  Minutes  of 
what  was  agreed  upon  were  made  and  the  purpose  and  object 
of  the  incorporation  of  the  appellant  was  there  defined. 

The  purchase  was  made,  and  the  company,  subsequently 
formed  and  to  which  these  assets  werc  conveyed,  is  the  appellant. 

The  appellant  now  seeks  to  attack  the  ownership  by  the 
respondent  of  shares  received  by  him  in  accordance  with  this 
arrangement  upon  the  ground  that  his  claim  to  be  a creditor 
of  Canadian  Associated  Goldfields  Limited  was  not  and  is  not 
a valid  claim,  notwithstanding  that  the  appellant  took  an  assign- 
ment of  his  claim,  and  in  turn  transferred  it  to  the  trustee  in 
bankruptcy,  along  with  the  claims  of  the  other  creditors  which 
were  also  assigned  to  the  appellant,  as  payment  in  part  of  the 
consideration  for  the  transfer  to  it  of  the  assets  in  question. 
In  my  opinion,  it  is  not  open  to  the  appellant  to  attack  the  validity 
of  the  respondent’s  claim. 
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The  learned  trial  Judge  has  found  that  the  transaction  by 
which  MacKay’s  shares  in  the  Canadian  Associated  Goldfields 
Limited  were  sold  was  an  evasion  of  the  requirements  of  the 
Ontario  Companies  Act.  It  was,  however,  a course  which  was 
authorized  by  the  directors  of  that  company  and  the  company 
received  into  its  treasury  the  proceeds  of  the  sale,  and  it  may 
well  be  that  the  shareholders  of  Canadian  Associated  Goldfields 
Limited  were  sufficiently  honourable  to  recognize  the  respon- 
dent’s rights  as  a creditor. 

Canadian  Associated  Goldfields  Limited  is  out  of  existence. 
Its  trustee  in  bankruptcy  has  been  discharged  and  it  seems  to  me 
quite  impossible  that  this  Court  should,  in  this  action,  direct  a 
reference  to  take  an  account  of  the  respondent’s  dealings  with 
that  company  or  to  direct  an  inquiry  into  the  validity  of  his 
claim  against  that  company. 

Further,  as  to  damages,  I am  quite  unable  to  understand  on 
what  footing  this  Court  or  its  officers  could  assess  damages. 
Presumably  the  contention  of  the  appellant  would  be  that  upon 
such  a reference  the  validity  and  the  value  of  the  respondent’s 
claim  as  a creditor  of  Canadian  Associated  Goldfields  Limited 
should  be  ascertained  and  the  value  of  the  shares  which  he 
received  in  the  appellant  company  should  be  ascertained  and 
the  difference  should  be  awarded  as  damages  to  the  appellant. 
This  seems  to  me  to  be  an  impossible  proceeding  both  in  law 
and  in  the  insuperable  difficulties  involved  in  carrying  it  out,  and 
I can  think  of  no  basis  upon  which  a reference  could  be  directed. 
Moreover,  this  would  in  effect  be  holding  that  rescission  cannot 
be  granted  and  to  all  intents  and  purposes  giving  the  equivalent 
of  rescission  in  dollars  and  cents. 

I,  therefore,  agree  with  the  conclusions  of  the  trial  Judge 
and  particularly  with  this  extract  from  his  reasons : 

“MacKay,  when  he  asserted  his  rights  as  a creditor  against 
Canadian  Associated  Goldfields  Limited,  had  no  thought  towards 
or  connection  with  Proprietary  Mines  Limited.  It  was  his  own 
personal  claim  to  do  with  what  he  liked.  When  he  sold  it  to 
Proprietary  Mines  Limited  in  the  circumstances  of  his  fiduciary 
relationship,  it  was  his  duty  to  disclose  all  material  facts  or  run 
the  risk  of  having  the  transaction  rescinded  if  restitutio  in 
integrum  could  be  made.  But  I do  not  think  the  company  is 
entitled  to  have  the  promoter  account  for  his  profit  if  the  evidence 
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fails  to  establish  that  at  the  time  of  acquiring  the  property  it 
was  acquired  for  the  company.” 

Upon  the  facts  of  this  case,  I am  of  opinion  that  as  a remedy 
by  rescission  is  not  open  to  the  appellant,  there  can  be  no  remedy 
by  way  of  an  accounting  or  damages. 

I would  therefore  dismiss  the  appeal  with  costs. 

Appeal  allowed  with  costs,  Henderson  J.A.,  dissenting. 
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[ROSE  C.J.H.C.] 

Lockhart  et  al»  v*  Stinson  and  The  Canadian  Pacific 
Railway  Company. 

Master  and  servant — Liability  of  master  for  torts  of  servant — Whether 
servant  was  acting  in  course  of  master’s  business  at  time  of  negli- 
gent act — Servant  instriwted  by  master  not  to  use  servant’s  unin- 
sured automobile  in  connection  with  the  master’s  business — Plaintiff 
injured  as  result  of  negligent  operation  of  servant’s  automobile — 
Liability  of  the  master. 

A master  is  not  responsible  in  law  for  the  negligent  act  of  his  servant 
merely  because  the  act  was  committed  at  a time  when  the  servant 
was  engaged  on  his  master’s  business.  The  master  is  responsible 
only  if  the  act  was  committed  in  the  course  of  that  business  and  it  is 
not  enough  that  the  servant  was  negligent  during  his  performance  of 
that  business;  he  must  have  been  negligent  in  his  performance  of  it. 
The  master  is  responsible  if  the  negligent  act  of  the  servant  was  in 
the  doing,  although  in  a wrong  and  unauthorized  way,  what  he  was 
authorized  to  do,  but  the  master  is  not  liable  if  the  negligent  act  of  the 
servant  was  in  the  doing  of  what  he  was  not  authorized  to  do  at  all; 
Williams  v.  Jones  (1865),  3 H.  & C.  602;  Jefferson  v.  Derbyshire 
Farmers  Limited,  [1921]  2 K.B.  281;  Limpus  v.  London  General  Omni- 
bus (1861),  1 H.  & C.  526;  Goodman  v.  Kennell  (1827),  3 C.  & P.  167; 
Boyd  V.  Smith  (1930),  66  O.L.R.  136,  and  Stretton  v.  City  of  Toronto 
(1887),  13  O.R.  139,  considered. 

An  action  to  recover  damages  for  personal  injuries. 

The  action  was  tried  by  Rose  C.J.H.C.,  with  a jury,  at 
Toronto. 

D.  J.  Walker,  for  the  plaintiffs. 

T.  P.  O’Connor,  for  the  defendant  Stinson. 

J.  Q.  Maunsell,  K.C.,  for  the  defendant  The  Canadian  Pacific 
Railway  Company. 

July  11th,  1939.  Rose  C.J.H.C.: — This  is  an  action  for 
damages  for  personal  injuries  sustained  by  the  infant  plaintiff 
when  he  was  struck  by  a motor-car  owned  and  driven  by  the 
defendant  Stinson  and  for  expenses  incurred  by  the  adult  plain- 
tiff, the  infant’s  father,  as  a result  of  the  injuries.  The  jury 
found  that  the  injuries  were  caused  by  Stinson’s  negligence,  and 
judgment  was  directed  to  be  entered  against  him  for  the  damages 
assessed.  What  remains  to  be  determined  is  whether  Stinson’s 
employers,  the  defendant  company,  are  liable  also.  As  to  this, 
no  question  was  left  to  the  jury,  because  the  facts  upon  which 
the  question  turns  are  not  in  dispute  and  the  question  is  one  of 
law. 

The  defendant  Stinson  had  been  for  many  years  in  the  defen- 
dant company’s  service.  It  is  in  the  course  of  his  employment 
to  make  repairs  of  many  kinds  to  the  company’s  property,  mov- 
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able  and  immovable.  His  immediate  superior  is  the  foreman  of 
the  bridge  and  building  department  at  the  company’s  works  at 
West  Toronto,  and  his  own  headquarters  are  at  those  works,  but 
his  duties  take  him  from  time  to  time  to  other  premises  of  the 
company  in  and  out  of  Toronto,  all  of  which  can  be  reached  by 
the  company’s  lines  of  rails. 

At  West  Toronto,  Stinson  had  made  a key  for  use  in  a lock 
in  the  station  at  North  Toronto.  He  had  made  it  from  a pattern, 
and  he  was  authorized  or  instructed  by  his  foreman  to  go  to 
North  Toronto  and  try  it  in  the  lock.  He  is  paid  by  the  hour, 
and  would  have  been  paid  for  the  time  occupied  in  the  journey. 

The  company  keeps  at  West  Toronto  vehicles  of  three  types 
for  the  use  of  the  employees  in  connection  with  their  work:  a 
“speeder”,  a “track-motor”,  and  a “hand-car”,  all  of  which  run 
on  the  company’s  rails;  and  sometimes,  when  it  is  more  con- 
venient, a man  proceeding  from  one  part  of  Toronto  to  another 
is  instructed  or  permitted  to  travel  by  tram-car  and  is  furnished 
with  tickets.  On  this  occasion  nothing  was  said  as  to  how  Stin- 
son was  to  get  to  North  Toronto;  but  the  track-motor  and  the 
speeder  were  in  the  shop,  available  for  use,  and  the  foreman 
assumed  that  the  track-motor  would  be  used.  Stinson,  however, 
had  a motor-car  of  his  own  nearby,  and,  without  communicating 
his  intention  to  anyone,  he  decided  to  use  it.  He  did  use  it,  and 
on  his  way  to  North  Toronto  he  injured  the  infant  plaintiff. 

The  company,  by  its  divisional  superintendent,  and  over  his 
signature,  had  issued  two  notices  concerning  the  use  by  its  em- 
ployees of  privately  owned  motor-cars  in  connection  with  the 
company’s  business.  The  first,  dated  December  28,  1937,  was 
as  follows : 

“All  concerned: 

The  use  by  employees  of  their  own  cars  in  connection  with 
the  Company’s  business  has  been  forcibly  brought  to  our  atten- 
tion by  possible  heavy  claims  against  the  Company  in  recent 
accidents,  and,  after  a check-up  of  the  situation  it  develops  that 
a large  number  of  such  employees  do  not  carry  public  liability 
or  property  damage  insurance.  As  a continuance  of  this  practice 
is  likely  to  seriously  involve  the  Company,  privately  owned  auto- 
mobiles are  not  to  be  used  in  connection  with  the  Company’s 
business  unless  the  owner  carries  insurance  against  public  lia- 
bility and  property  damage  risks. 
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“Please  be  governed  accordingly”, 
and  the  second,  dated  March  21,  1938  {i.e.,  just  less  than  four 
months  before  the  accident  which  gave  rise  to  this  action),  was 
as  follows : 

“All  concerned: 

“Referring  to  my  circular  letter  of  December  28th,  1937, 
regarding  the  use  of  privately  owned  automobiles  not  covered 
by  insurance  in  the  execution  of  Company’s  business. 

“Since  then,  several  instances  have  come  to  notice  where 
employees  had  used  unprotected  automobiles  contrary  to  the 
instructions.  In  one  case,  a telegraph  messenger  undertook  to 
use  an  automobile  while  his  bicycle  was  undergoing  repairs,  and 
had  the  misfortune  to  strike  and  injure  a prominent  citizen. 
As  a result,  a heavy  claim  has  been  preferred  against  the  Com- 
pany on  the  grounds  that  the  messenger  was  transacting  Com- 
pany’s business  at  the  time. 

“It  is  a serious  matter  to  involve  the  Company  in  expenditures 
of  this  nature,  and  all  concerned  must  clearly  understand  that 
automobiles  not  adequately  protected  by  insurance  must  not  be 
used  in  the  execution  of  Company’s  business. 

“Will  you  kindly  take  whatever  steps  are  necessary  to  see  that 
the  instructions  in  this  regard  are  being  adhered  to.” 

Copies  of  these  notices  had  by  the  foreman  at  West  Toronto 
been  read  to  his  men,  including  Stinson,  and  had  been  posted  up 
and  left  posted  in  a prominent  place  for  all  to  see;  and  Stinson’s 
attention  had  very  directly  been  called  to  the  order  on  one 
occasion  when  an  act  of  disobedience  on  his  part  had  come  to 
the  foreman’s  attention.  This  one  breach  of  the  order  by  Stinson 
seems  to  have  been  the  only  breach  on  the  part  of  any  of  the 
men  who  were  under  the  orders  of  the  foreman  at  West  Toronto 
which  had  come  to  his  (the  foreman’s)  attention;  and  there  is  no 
possibility  of  a finding  that  the  company  or  any  of  Stinson’s 
superiors  in  the  company’s  service  had  winked  at  the  non- 
observance  of  the  rule.  Had  there  been  evidence  upon  which 
such  a finding  could  be  based,  a question  as  to  the  fact  would 
have  been  submitted  to  the  jury.  Stinson  carried  no  insurance, 
and  when  he  set  out  for  North  Toronto  in  the  uninsured  car  he 
knew  he  was  doing  what  he  had  been  forbidden  to  do. 

A master  is  not  responsible  for  the  negligent  act  of  his 
servant  simply  because  it  was  committed  at  a time  when  the 
servant  is  engaged  on  his  master’s  business.  The  act  must  be 
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committed  in  the  course  of  that  business.  It  is  not  enough  that 
the  servant  shall  be  negligent  during  his  performance  of  that 
business;  he  must  be  negligent  in  his  performance  of  it.  “The 
distinction  may  be  one  which  is  sometimes  difficult  of  application 
to  the  fact,  but  it  seems  to  be  real  and  practical”:  see  Salmiond 
on  Torts,  9th  ed.  pp.  104-105.  The  difficulty  is  apparent  when 
the  cases  of  William  v.  Jones  (1865),  3 H.  & C.  602,  and  Jeffer- 
S071  V.  Derbyshire  Farmers  Ltd.,  [1921]  2 K.B.  281,  cited  in  the 
text,  are  compared;  and  it  is  quite  apparent  in  the  present  case. 
It  has  to  be  found  whether  Stinson’s  act  of  negligence  was  in  the 
doing,  “although  in  a wrong  and  unauthorized  way,  what  he  was 
authorized  to  do”,  or  whether  it  was  in  the  doing  of  “what  he  was 
not  authorized  to  do  at  all”:  see  the  passage  from  Salmond  on 
Torts,  now  to  be  found  in  the  9th  ed.  at  pp.  95-96,  quoted  in 
Battistoni  v.  Thomas,  [1932]  S.C.R.  144,  at  148. 

This  case  is  not  in  its  facts  similar  to  those  in  which,  as  in 
the  oft-cited  case  of  Limpus  v.  London  General  Omnibus  Co. 
(1861),  1 H.  & C.  526,  the  servant,  put  in  charge  of  his  master’s 
vehicle,  handles  it  in  an  unauthorized  or  forbidden  manner.  In 
cases  of  that  type,  when  the  defendant  is  a railway  company,  it 
happens  frequently  that  the  plaintiff  puts  the  broken  rule  in 
evidence  as  something  which  establishes  a standard  of  care  by 
which  the  quality  of  the  servant’s  act  may  be  determined;  the 
breach  of  the  rule  is  put  forward  as  evidence  of  negligence.  How- 
ever, certain  cases  of  another  type,  the  facts  of  which  resemble 
more  closely  the  facts  of  the  present  case,  have  been  discussed  by 
counsel  and  have  been  considered,  not — to  use  the  words  of  the 
present  Chief  Justice  of  Canada  in  the  passage  from  his  judg- 
ment in  The  Governor  and  Company  of  Gentlemen  Adventurers 
of  England  v.  Vaillancourt,  [1923]  S.C.R.  414,  quoted  by  Raney  J. 
in  Boyd  v.  Smith  (1930),  66  O.L.R.  136 — “for  the  purpose  of 
narrowing  or  enlarging  the  limits  of  the  rule”  as  to  the  master’s 
responsibility,  but  for  their  value  as  illustrations.  These  cases 
are:  Stretton  v.  City  of  Toronto  (1887),  13  O.R.  139;  Boyd  v. 
Smith  (1930),  66  O.L.R.  136;  and  Goodman  v.  Kennell  (1827),  3 
C.  & P.  167. 

Both  in  Stretton  v.  City  of  Toronto  and  (as  the  majority  of 
the  Judges  in  the  Appellate  Division  held)  in  Boyd  v.  Smith, 
the  servant  was  engaged  in  the  performance  of  his  employer’s 
business  at  the  time  when  he  drove  negligently — he  was  going 
on  an  errand,  ordered  in  the  one  case,  and  within  the  scope  of 
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his  employment  in  the  other.  In  each  case  he  was  using  a con- 
veyance which  did  not  belong  to  his  employer  and  which  his 
employer  had  not  authorized  him  to  use.  In  these  particulars,  the 
cases  are  very  like  the  present  case.  There  was,  however,  in 
each  of  them  an  element  which  is  lacking  in  the  present  case, 
for  in  each  of  them  the  servant  had  taken  possession  of  the 
vehicle  without  the  permission  of  the  owner,  and  so,  strictly 
speaking,  had  been  guilty  of  a criminal  act;  and  in  each  of  the 
judgments  mention  of  the  criminality  is  made  quite  prominently. 
In  the  Toronto  case.  Armour  C.J.  said:  “it  was  necessary  for  the 
plaintiff  to  shew  that  the  driving  of  the  horse  and  buggy  was  in 
the  course  of  Bessey’s  employment  as  the  servant  of  the  defen- 
dant. This  he  failed  to  do.  Bessey,  it  is  true,  was  the  servant 
of  the  defendants,  and  in  going  for  the  wrench  was  acting  in  the 
course  of  his  employment;  but  he  was  not  acting  in  the  course 
of  his  employment  in  going  for  it  with  a horse  and  buggy  which 
he  had  wrongfully  possessed  himself  of  without  the  knowledge 
or  consent  of  the  defendants,  and  they  were  consequently  not 
liable  for  his  negligent  driving  of  this  horse  and  buggy.”  And  in 
Boyd  v.  Smith,  Hasten  J.A.,  delivering  the  judgment  of  the 
majority  of  the  Court,  said:  “The  accident  occurred  be- 

cause Smith,  without  the  knowledge  or  concurrence  of 
the  defendant  company,  wrongfully  took  possession  of 
Carter’s  motor-car  and  proceeded  to  drive  himself  in  it 
to  the  office  of  the  customer.  He  had  no  licence  to  drive, 
was  an  inexperienced  and  incompetent  driver,  and  the  illegal  tak- 
ing out  of  this  dangerous  machine  without  the  knowledge  of 
the  company  and  attempting  wrongfully  to  drive  it  on  the 
public  highway  was  contrary  to  Smith’s  duty  as  an  employee 
of  the  defendant  company  and  was  outside  the  scope  of  his  em- 
ployment. The  causa  causans  was  the  driving  of  the  car. 

“This  case  is  on  all  fours  with  Stretton  v.  City  of  Toronto, 
13  O.R.  139,  with  which  decision  I entirely  agree.” 

In  the  cases  cited  by  Armour  C.J.,  the  unauthorized  acts 
under  discussion  were  not  criminal  acts,  and  in  the  judgment  of 
Hasten  J.A.,  in  Boyd  v.  Smith  as  much  prominence  is  given  to 
the  fact  that  the  servant  was  not  a competent  driver  (the 
importance  of  which  fact  seems  to  lie  in  its  bearing  upon  the 
question  of  negligence  or  no  negligence)  as  to  the  fact  that  he 
had  committed  a criminal  act.  That  being  so,  it  is  impossible  to 
say  that  in  either  of  the  two  cases  the  finding  that  the  driving 


522 


Ontario  Reports. 


[1939] 


(which  Hasten  J.A.  speaks  of  as  the  causa  causans)  was  outside 
the  scope  of  the  servant’s  employment  was  based  upon  the  fact 
that  the  taking  of  the  vehicle  was  a criminal  act.  But,  on  the 
other  hand,  while  a master  may  be  liable  in  tort  for  his  servant’s 
authorized  act  even  if  that  act  is  criminal,  the  fact  that  it  was 
criminal  may  be  relevant  when  the  question  whether  it  was 
authorized  is  under  consideration:  {Dyer  v.  M unday ^ [1895]  1 
Q.B.  742,  per  Lord  Esher  M.R.  at  746),  and  it  is  impossible  to 
say  precisely  what  importance,  if  any,  was  attached  to  it  in 
either  of  these  cases.  Therefore,  speculation  as  to  what  the  deci- 
sions would  have  been  if  the  servants’  acts  had  been  lawful  would 
be  quite  futile;  and  neither  of  the  cases  can  be  treated  as 
decisive  of  the  present  case. 

The  first  case  cited  by  Armour  C.J.  is  Goodman  v.  Kennell 
(1827) , 3 C.  & P.  167.  There  the  defendant  had  sent  one  Gorkin, 
his  “occasional  servant”,  on  an  errand,  giving  him  a shilling  for 
his  trouble.  Gorkin  had  taken  a horse  and  in  the  course  of  his 
journey  had  injured  the  plaintiff.  Park  J.  said:  “I  cannot  bring 
myself  to  go  the  length  of  supposing,  that  if  a man  sends  his 
servant  on  an  errand,  without  providing  him  with  a horse,  and 
he  meets  a friend  who  has  one,  who  permits  him  to  ride,  and 
an  injury  happens  in  consequence,  the  master  is  responsible  for 
the  act.  If  it  were  so,  every  master  might  be  ruined  by  acts 
done  by  his  servant  without  his  knowledge  or  authority.”  But 
there  was  contradictory  evidence  as  to  the  ownership  of  the 
horse,  and  that  evidence  and  the  question  as  to  implied  authority 
from  the  defendant  to  Gorkin  to  use  the  horse  were  left  to  the 
jury,  who  found  a verdict  for  the  plaintiff,  which  was  upheld  on 
appeal.  The  Gourt  expressed  the  opinion  that  the  summing-up 
was  perfectly  correct;  but  whether  Park  J.’s  statement  which 
has  been  quoted  was  part  of  the  summing-up  does  not  appear. 
However,  the  illustration  given  by  Park  J.  is  very  apposite  in  this 
case;  it  is  used  in  Smith’s  Law  of  Master  and  Servant,  8th  ed. 
p.  243;  the  case  is  cited  in  22  Halsbury’s  Laws  of  England,  2nd  ed. 
p.  226;  so  far  as  I can  discover  the  correctness  of  the  opinion 
expressed  has  not  been  questioned  in  any  case,  and  the  later 
cases  that  I have  seen  do  not  appear  to  me  to  decide  anything 
that  is  inconsistent  with  it;  and  the  example  given  appeals  to  me 
as  a good  example  of  the  kind  of  act  which  is  beyond  the  scope 
of  the  servant’s  authority,  so  that  negligence  in  its  performance 
does  not  render  the  master  liable.  In  a case  under  the  Work- 
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men’s  Compensation  Act,  Barnes  v.  Nunnery  Colliery  Co.  Ltd., 
[1912]  A.C.  44,  Lord  Atkinson,  discussing  the  question  whether 
an  accident  arose  “out  of’  the  employment,  used  a somewhat 
similar  illustration. 

In  the  present  case,  to  say  that  it  was  the  duty  of  the  defen- 
dant Stinson  to  go  to  North  Toronto,  that  he  went  negligently 
and  by  his  negligence  caused  damage,  and,  therefore  that  his 
master  is  liable,  is  to  make  a plausible  but,  in  my  opinion,  an 
inaccurate  statement.  After  much  consideration,  my  opinion  is 
that  the  correct  statement  is  that  the  driving  of  a privately- 
owned  and  uninsured  motor-car  was  not  an  act  falling  within  the 
class  of  acts  which  Stinson  was  authorized  to  perform,  and, 
therefore,  that  his  negligence  in  the  handling  of  such  a car, 
even  at  a time  when  he  was  engaged  in  his  master’s  business, 
does  not  bring  his  master  under  liability.  It  may  be — indeed,  it 
seems  probable — that  from  the  notices  posted  up  there  is  to  be 
inferred  a permission  to  drive  insured  cars;  but  I do  not  think 
that  the  case  can  be  dealt  with  upon  the  footing  that  there  was 
a general  authority  to  drive  motor-cars,  coupled  with  an  instruc- 
tion to  see  to  it  that  every  car  driven  was  adequately  covered. 
The  company  having  provided  means  of  transport,  I think  it  was 
not  in  the  course  of  Stinson’s  employment  to  provide  other  means 
which  he  happened  to  prefer;  and  that,  even  if,  from  the  notices, 
a permission  to  drive  an  insured  car  was  to  be  inferred,  that 
permission  was  not  effective  to  bring  the  driving  of  an  uninsured 
car  within  the  scope  of  the  employment. 

One  of  the  cases  under  the  Workmen’s  Compensation  Act — 
Barnes  v.  Nunnery  Colliery  Co.  Ltd.,  [1912]  A.C.  44 — has  been 
mentioned.  It  is  referred  to  in  Stephen  v.  Cooper,  [1929]  A.C. 
570;  and  the  last  mentioned  case  is  discussed  and  distinguished  in 
the  latest  of  those  cases  that  I have  read — Harris  v.  Associated 
Portland  Cemeyit  Manufacturers,  [1939]  A.C.  71.  However, 
while  in  determining  whether  any  given  accident  arose  “out  of 
and  in  the  course  of”  a workman’s  employment  the  Courts  in 
countless  instances  have  had  to  distinguish  “between  the  doing 
of  a thing  recklessly  or  negligently  which  the  workman  is  em- 
ployed to  do,  and  the  doing  of  a thing  altogether  outside  and 
unconnected  with  his  employment”  (see  the  passage  from  Lord 
Atkinson’s  judgment  in  Barnes  v.  Nunnery  Colliery  Co.  Ltd. 
quoted  by  Lord  Wright  in  Harris  v.  Associated  Portland  Cement 
Manufacturers) , no  case  under  the  Workmen’s  Compensation  Act 
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which  has  been  cited  to  me  or  which  I have  been  fortunate 
enough  to  find  appears  to  me  to  help  very  greatly  in  the  task 
of  determining  whether  Stinson’s  driving  of  the  car  was  an  act 
done  in  the  course  of  his  employment  in  such  sense  as  to  make 
his  employers  responsible  for  the  consequences  of  his  negligent 
doing  of  it,  and  I shall  not  proceed  to  discuss  the  varying  forms 
of  expression  used  in  the  cases  under  the  Act.  My  opinion,  as 
has  been  indicated,  is  that  it  was  not  in  the  course  of  Stinson’s 
employment  to  drive  the  car,  and  that  the  action  against  the 
company  fails. 

There  is  a third-party  issue  in  which  the  railway  company 
asserts  the  right  to  be  indemnified  by  Stinson  against  any  judg- 
ment obtained  by  the  plaintiffs  against  the  company,  and  at 
the  trial,  counsel  for  Stinson  admitted  that  if  in  the  action  judg- 
ment went  against  the  company,  Stinson  could  have  no  defence 
to  the  company’s  claim.  But  as  matters  stand  at  the  moment 
the  company  is  in  no  need  of  indemnity,  and  I think  that  in  the 
third-party  proceedings  there  ought  to  be  no  judgment  or  order 
save  a reservation  of  the  company’s  right  to  apply  if  its  liability 
to  the  plaintiffs  is  established  upon  an  appeal  taken  in  the  action. 

It  was  desirable  that  there  should  be  an  enquiry  as  to  whe- 
ther the  company  was  responsible  for  Stinson’s  negligence,  and 
I think  that  the  infant  plaintiff’s  next  friend  would  have  been 
remiss  in  his  duty  if  he  had  not  made  the  company  a defendant. 
Therefore,  I hope  I shall  not  be  asked  to  order  the  plaintiffs  to 
pay  the  company’s  costs.  Certainly,  I shall  not  so  order  until  an 
application  for  costs  has  been  made  and  counsel  for  the  plaintiffs 
has  been  heard. 

Judgment  for  the  plaintiff  as  against  the  defendant  Stinson; 
action  dismissed  as  against  the  defendant  Canadian  Pacific 
Railway. 
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[HOGG  J.] 

Re  Harper  and  The  City  of  St.  Thomas. 

Municipal  Corporations — By-laws — Power  of  council  to  pass  by-laws 
prohibiting  use  of  land  for  certain  purposes — The  Municipal  Act, 
R.S.O.  1937,  ch.  266,  sec.  420 — Whether  by-law  void  because  use  of 
land  for  all  purposes  mentioned  in  section  not  prohibited — Power  to 
regulate  and  prohibit. 

Sec.  420(2)  of  The  Municipal  Act,  R.S.O.  1937,  ch.  266,  provides  that 
by-laws  may  be  passed  by  the  councils  of  cities  “for  regulating  and 
controlling  the  location  or  erection  and  use  of  buildings”  for  certain 
specified  purposes  “and  for  prohibiting  the  use  of  land  or  the  erection 
or  use  of  buildings  for  all  or  any  or  either  of  such  purposes  within 
any  defined  area  or  areas  or  on  land  abutting  on  any  defined  high- 
way or  part  of  a highway”. 

Held,  (1)  Sec.  420(2)  of  The  Municipal  Act,  when  it  gives  authority  to  a 
council  to  regulate  and  control  and  also  to  prohibit,  must  have  the 
meaning  placed  upon  it  that  a by-law  may  be  passed  solely  to  regu- 
late and  control  or  solely  to  prohibit.  The  section  cannot  be  inter- 
preted to  mean  that  a municipal  council  may  not  pass  a by-law  pro- 
hibiting the  use  of  land  or  the  erection  or  use  of  buildings  for  the 
purposes  set  out  in  the  by-law,  unless  in  the  same  by-law  it  provides 
also  for  regulating  and  controlling  the  use  of  the  same  land  and 
buildings. 

(2)  Since  a council  of  a city,  under  sec.  420(2),  may  prohibit  the  use 
of  land  for  all  or  any  or  either  of  the  purposes  named  in  the  section, 
it  is  not  essential  to  the  validity  of  a by-law  passed  under  this  section 
that  the  by-law  should  prohibit  the  use  of  the  land  in  question  for 
all  of  the  purposes  named  in  the  statute,  and  the  by-law  is  valid  if  it 
merely  prohibits  the  use  of  land  for  some  of  the  enumerated  purposes: 
Rex  v.  Cullian,  [1937]  O.R.  922,  distinguished. 

A MOTION  for  an  order  quashing  by-law  number  3252  passed 

by  the  municipal  council  of  the  City  of  St.  Thomas  on  July  5th, 

1938. 

The  motion  was  heard  by  Hogg  J.  in  Weekly  Court  at  Toronto. 
R.  M.  W.  Chitty,  K.C.,  for  the  applicant. 

C.  B.  McClurg,  K.C.,  for  The  City  of  St.  Thomas. 

July  13th,  1939.  Hogg  J.: — This  is  an  application  by  way  of 
originating  motion,  made  on  behalf  of  the  applicant  John  Y. 
Harper  to  quash  by-law  number  3252  passed  by  the  municipal 
council  of  the  City  of  St.  Thomas  on  the  5th  July,  1938,  purport- 
ing to  prohibit  the  use  of  land  and  the  erection  and  use  of  build- 
ings for  the  purposes  set  out  in  the  by-law,  within  an  area  in 
the  City  of  St.  Thomas  fronting  or  abutting  on  the  north  side 
of  Talbot  Street,  as  authorized  by  The  Municipal  Act,  R.S.O. 
1937,  ch.  266,  sec.  420. 

The  applicant  states  that  he  owns  about  268  feet  frontage 
on  the  north  side  of  Talbot  Street  between  Pleasant  Street  and 
King  Street  in  the  said  city  and  that  he  owns  three  houses  already 
standing  on  this  land. 


526 


Ontario  Reports. 


11939] 


The  applicant  made  arrangements  to  erect  a fourth  building  I 
west  of  his  present  buildings,  to  be  used  as  a distributing  station  | 
for  gasoline  and  oil.  ' 

Before  applying  to  the  municipality  for  a permit  for  the  erec-  ! 

tion  of  this  building,  the  applicant  had  constructed  the  founda-  | 

tion  of  the  proposed  building,  and  upon  his  subsequently  applying  | 

for  the  necessary  permit,  it  was  refused  by  the  municipality,  upon  | 

the  grounds  that  the  applicant  did  not  supply  the  city  engineer  ] 

with  the  necessary  information  respecting  the  construction  of  j 

the  building  nor  with  any  plan  of  such  building  or  with  evidence  I 

upon  which  the  engineer  could  satisfy  himself  that  the  building  i 

which  the  applicant  proposed  to  erect,  would  not  be  located  upon  j 
the  road  allowance  of  Talbot  Street.  A plan  or  sketch  of  Talbot 
Street  and  the  adjacent  land  is  produced  by  the  city  engineer,  and  : 

according  to  such  plan,  two  of  the  buildings  now  erected  and  i 

owned  by  the  applicant  are  in  large  part  situated  upon  the  i 

road  allowance,  and  the  third  building  stands  wholly  upon  the  ' 

street  or  road  allowance.  The  building,  which  the  applicant  | 
proposes  to  erect  according  to  this  plan,  would  be  almost  wholly  | 
upon  the  street  or  road  allowance,  a small  portion  of  the  rear 
being  upon  the  applicant’s  land  which  fronts  on  the  northerly  j 
limit  of  Talbot  Street  as  shewn  by  this  plan.  | 

It  was  somewhat  difficult  to  understand  why  counsel  for 
the  municipality  or  the  applicant  could  give  no  explanation  as 
to  how  these  buildings  came  to  be  erected  upon  the  road  allow-  | 
ance  and  had  been  permitted  to  remain  there.  | 

The  evidence  before  me  is  to  the  effect  that  at  some  former  1 

time  the  road  allowance  for  Talbot  Street  was  situated  to  the  I 

1 

north  of  the  present  road  allowance  and  in  a valley  which  is  | 

now  almost  entirely  covered  by  the  waters  of  Kettle  Creek.  The  | 

land  slopes  upwards  towards  the  south  from  this  old  road  | 

allowance  towards  the  new  street,  and  the  level  ground  along  j 

the  northerly  limit  of  Talbot  Street,  as  shewn  on  this  sketch  j 

or  plan,  varies  in  depth  from  ten  or  fifteen  feet  to  thirty  or  1 

forty  feet  to  the  brow  of  this  hill. 

The  by-law  which  is  attacked,  reads  in  part: 

“(1)  No  land  fronting  or  abutting  upon  that  part  of  the 
north  side  of  Talbot  Street  in  the  City  of  St.  Thomas  which  is 
west  of  Stanley  Street  in  the  said  City,  or  any  portion  or  por- 
tions thereof,  shall  be  used,  and  no  building  or  buildings  shall 
be  located,  erected  or  used  thereon  as  a livery,  boarding  or  sales 
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stables  ...  or  a warehouse  or  gasoline  or  oil  filling  station  . . . 
and  every  person  who  uses  such  land  and  who  locates,  erects  or 
uses  any  building  fronting  or  abutting  upon  that  part  of  the 
north  side  of  Talbot  Street  in  the  City  of  St.  Thomas  which  is 
west  of  Stanley  Street  in  the  said  City  or  any  portion  or  portions 
thereof  for  any  of  such  purposes  in  contravention  of  this  para- 
graph shall  be  guilty  of  a violation  of  this  by-law; 

“Provided,  however,  that  this  paragraph  shall  not  apply 
to  any  land  or  building  which  at  the  date  of  the  passing  of  this 
by-law  was  located,  erected  or  used  for  any  of  the  purposes 
above  mentioned  so  long  as  it  continues  to  be  used  as  it  was 
used  on  that  date.” 

It  is  to  be  noted  that  the  area  affected  by  this  by-law  is  that 
in  which  the  land  fronts  or  abuts  on  that  part  of  the  north 
side  of  Talbot  Street  which  is  west  of  Stanley  Street.  The 
northerly  limit  of  Talbot  Street  runs  through  the  extreme  rear 
portion  of  the  proposed  building.  The  land  covered  by  the  small 
part  of  the  back  portion  of  this  building  does  abut  on  the  north 
limit  of  Talbot  Street,  and  that  small  piece  of  land  and  the  small 
portion  of  the  rear  of  the  building  would  abut  on  Talbot  Street 
and  be  within  the  area  in  question.  If  the  northerly  limit  of 
Talbot  Street  is  shewn  in  its  proper  position  upon  the  plan,  the 
applicant’s  proposed  building  would  be  almost  entirely  upon  the 
road  allowance  and  such  part  would  not  be  within  the  area 
covered  by  the  by-law.  The  question  whether  or  not  the 
by-law  is  a valid  one  would  appear  to  be  in  issue  only  as  it  may 
affect  a small  portion  of  the  rear  of  the  proposed  building. 

I am  unable  to  hold  that  the  by-law  is  illegal  for  the  reasons 
now  given. 

By-laws  passed  by  municipal  councils  are  to  be  benevolently 
interpreted  and  to  be  supported  if  possible:  Re  Borthwick  and 
The  Corporation  of  the  City  of  Ottawa  (1885),  9 O.R.  114;  Re 
Stewart  v.  Town  of  St.  Mary's  (1915),  34  O.L.R.  183. 

Section  420  of  the  Municipal  Act  states  that  by-laws  may  be 
passed  by  the  councils  of  cities,  inter  alia : 

“2.  For  regulating  and  controlling  the  location,  erection  and 
use  of  buildings  as  livery,  boarding  or  sales  stables  . . . dog 
kennels,  hospitals  or  infirmaries  for  horses,  dogs  or  other  animals, 
and  for  prohibiting  the  use  of  land  or  the  erection  or  use  of 
buildings  for  all  or  any  or  either  of  such  purposes  within  any 
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defined  area  or  areas  or  on  land  abutting  on  any  defined  high- 
way or  part  of  a highway.” 

The  by-law  uses  the  word  “fronting”,  in  addition  to  the  word 
“abutting”,  but  I do  not  think  that  this  additional  word  affects 
the  validity  of  the  by-law  in  any  way.  Subsec.  6 of  sec.  420  of 
the  statute  states  as  follows : 

“Paragraph  2 shall  also  apply  to  warehouses  and  gasoline 
and  oil  filling  stations. 

“(a)  This  paragraph  shall  not  apply  to  a building  which  was 
on  the  1st  day  of  April,  1918,  erected  or  used  for  any  of  such 
purposes,  so  long  as  it  is  used  as  it  was  used  on  that  day.” 

The  by-law  in  question  prohibits  the  use  of  land  or  the  loca- 
tion, erection  or  use  of  buildings  for  almost  all  of  the  purposes 
set  out  in  subsecs.  2 to  10  of  sec.  420  of  The  Municipal  Act,  but 
does  omit  from  its  purview  certain  of  the  uses  of  land  and  build- 
ings set  out  in  subsecs.  2 and  3,  which  may  be  prohibited. 

The  main  contention  advanced  on  behalf  of  the  applicant  in 
an  endeavour  to  show  that  the  by-law  must  be  considered  illegal 
is  that  the  municipality  in  passing  a by-law  of  this  nature  must 
include  in  it  all  of  the  purposes  or  objects  which  may  be  dealt 
with  under  the  authority  of  the  statute,  but  that  this  by-law  does 
not  do  so;  and,  furthermore,  the  applicant  also  argues  that  as 
the  by-law  in  question  merely  prohibits  and  does  not  also  regu- 
late and  control,  the  municipal  council  has  therefore  not  exer- 
cised all  of  the  powers  given  it  by  the  statute,  as  it  must  do  in 
order  to  legally  exercise  the  legislative  powers  given  to  it  by  sec. 
420  of  the  Act. 

The  authority  for  this  view  of  the  issue  presented  for  deter- 
mination is  the  judgment  of  Middleton  J.A.,  in  Rex  v.  Cullian, 
[1937]  O.R.  922,  by  which  a by-law  passed  by  the  City  of  Tor- 
onto under  sec.  397(54)  of  The  Municipal  Act,  R.S.O.  1927,  ch. 
233,  prohibiting  the  erection  of  certain  signs  or  other  advertising 
devices,  was  held  to  be  defective  for  the  reason  that  the  by-law 
prohibited  or  regulated  the  erection  of  signs  or  other  advertising 
devices  but  did  not  deal  with  the  posting  of  notices.  The  said 
sec.  397(54)  is  as  follows: 

“By-laws  may  be  passed  by  the  councils  of  local  municipalities 
for  prohibiting  or  regulating  the  erection  of  signs  or  other  ad- 
vertising devices,  and  the  posting  of  notices  on  buildings  or  vacant 
lots  within  any  defined  area  or  areas  or  on  land  abutting  on  any 
defined  highway  or  part  of  a highway.” 
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• Mr.  Justice  Middleton  said:  “I  think  this  present  by-law  is 
^ defective  because  the  municipality  is  empowered  to  prohibit 
or  regulate  the  erection  of  signs  or  other  advertising  devices 
I ■ and  the  posting  of  notices,  but  what  the  council  has  undertaken 
r to  do  is  to  pass  a by-law  regulating  the  erection  of  signs  and 
t other  advertising  devices,  but  saying  nothing  whatever  about 
' the  posting  of  notices.  I think  the  municipal  powers  are  limited 
i;  by  the  precise  words  of  the  legislative  enactment,  and  the  muni- 
• cipality  must  do  all  that  is  authorized  by  The  Municipal  Act  or 
'■  leave  the  subject  alone.” 

! It  is  to  be  noted  that  the  section  of  the  statute  which  was 
I the  subject  of  consideration  in  the  above  mentioned  case  does 
I not  authorize  a by-law  for  prohibiting  or  regulating  erection  of 
I signs,  etc.,  for  all  or  any  or  either  of  the  purposes  set  out  in  the 
I section  of  the  statute,  but  subsec.  2 of  sec.  420  of  the  present 
' statute  does  authorize  a municipality  to  pass  by-laws  for  regu- 
lating and  controlling  the  location  and  use  of  buildings,  etc.,  “and 
for  prohibiting  the  use  of  land  or  the  erection  or  use  of  buildings 
for  all  or  any  or  either  of  such  purposes  within  any  defined  area 
or  areas  or  on  land  abutting  on  any  defined  highway  or  part  of  a 
highway.” 

If  a by-law  is  illegal  in  part  only,  and  that  which  is  legal 
can  be  separated  from  that  which  is  illegal,  the  Court  will  separ- 
ate the  good  from  the  bad  and  preserve  the  former;  but  if  this 
cannot  be  done,  the  whole  by-law  will  fall : In  re  Taylor  and  Port 
Stanley,  14  O.W.N.  108;  In  re  Hay  and  Listowel,  28  O.R.  332. 

The  by-law  does  not  purport  to  deal  with  the  matters  set 
out  in  subsecs.  2 to  10  inclusive  of  sec.  420  of  the  Act  in  separate 
clauses,  and  the  by-law  must  be  considered  as  a whole. 

It  is  true  that  the  by-law  is  concerned  solely  with  prohibiting 
the  use  of  land  or  the  erection  or  use  of  buildings  for  certain 
defined  purposes  and  does  not  purport  to  regulate  or  control  the 
use  of  such  land  or  buildings,  and  it  may  again  be  noted  that 
subsec.  2 of  sec.  420  of  the  statute,  provides  for  regulating  and 
controlling  the  use  of  land  and  buildings  and  for  prohibiting  the 
use  of  land  or  the  erection  or  use  of  buildings  within  a defined 
area. 

In  Municipal  Corporation  of  the  City  of  Toronto  v.  Virgo, 
[1896]  A.C.  80,  in  the  Judicial  Committee  of  the  Privy  Council, 
Lord  Davey  in  discussing  a by-law  of  the  City  of  Toronto  said 
at  p.  93: 
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“But  their  Lordships  think  there  is  a marked  distinction  to  j 
be  drawn  between  the  prohibition  or  prevention  of  a trade  and  i 
the  regulation  or  governance  of  it,  and,  indeed  a power  to  regu- 
late and  govern  seems  to  imply  the  continued  existence  of  that 
which  is  to  be  regulated  or  governed.”  If  the  power  to  regulate 
and  control  implies  the  continued  existence  of  that  which  is  to  be 
regulated  and  controlled,  a municipal  by-law  could  not  regulate 
and  control  the  various  business,  industries,  etc.,  which  may  be 
enumerated  in  the  by-law,  and  at  one  and  the  same  time  pro- 
hibit them  entirely  as  the  by-law  in  question  purports  to  do  and 
as  the  statute  authorizes  the  municipality  to  do. 

I think  that  sec.  420,  when  it  gives  authority  to  regulate  and 
control  and  also  to  prohibit,  must  have  the  meaning  placed  upon  | 

it  that  a by-law  may  be  passed  solely  to  regulate  and  control,  1 

and  that  a by-law  may  be  passed  with  the  object  solely  of  pro-  j 

hibiting,  and  that  this  section  of  the  statute  cannot  be  interpreted  | 

to  mean  that  a municipal  council  may  not  pass  a by-law  prohibit-  | 

ing  the  use  of  certain  land  or  the  erection  or  use  of  buildings  | 

for  the  purposes  set  out  in  the  by-law,  unless  in  the  same  by-law  j 

it  provides  also  for  regulating  and  controlling  the  use  of  the  | 

same  land  and  buildings.  If  such  were  the  case,  a municipal 
council  confronted  with  a situation  with  respect  to  which  the  only 
remedy  would  be  a by-law  prohibiting  entirely  the  carrying  on 
of  a certain  business  or  industry  within  a specified  area  would 
of  necessity  be  compelled  by  the  same  by-law  to  pass  some 
measure  attempting  the  control  or  regulation  of  such  business 
or  industry  which  by  the  same  by-law  is  absolutely  prohibited. 

It  is  not  conceivable  that  such  a result  could  be  accomplished. 

I am  therefore  of  opinion  that  a municipal  council  can  pass 
a by-law  regulating  and  controlling  certain  matters,  and  it  may  I 

also  pass  a by-law  prohibiting  the  same  matters.  If  this  is  a 
proper  interpretation  to  place  upon  the  language  of  sec.  420(2)  — 
and  I think  it  is  the  only  logical  construction  of  the  subsection, — 
the  said  subsection  enables  the  municipal  council  to  prohibit  the 
use  of  land  or  the  erection  or  use  of  buildings  for  all  or  any  or 
either  of  the  purposes  set  out  in  the  statute;  and  the  fact  that 
certain  of  such  purposes  are  omitted  from  the  by-law  would 
have  no  effect  so  far  as  its  validity  is  concerned. 

It  is  again  to  be  noted  that  sec.  397(54)  of  The  Municipal  Act 
contained  in  the  Revised  Statutes  of  1927,  which  was  the  sub- 
ject of  the  decision  of  Middleton  J.A.  in  Re  Rex  and  Cullian 
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{supra),  did  not  contain  the  qualifying  words  found  in  sec. 
420(2)  of  the  Municipal  Act  enabling  the  municipal  council  to 
prohibit  the  use  of  land  for  all  or  any  or  either  of  the  purposes 
defined  in  the  section. 

If  the  by-law  in  question  purported  to  regulate  and  control 
and  not  to  prohibit,  I think  the  principle  stated  in  the  Cullian 
case  would  be  applicable  for  the  reason  that  the  municipality 
would  not  have  done  all  that  sec.  420(2)  of  The  Municipal  Act 
authorized  it  to  do.  Such  by-law  would,  in  one  general  clause, 
have  purported  to  include  only  some  and  not  all  of  the  business 
industries,  etc.,  with  respect  to  which  the  municipality  was  auth- 
orized to  legislate,  and  there  are  present  in  the  statute  no  words 
qualifying  or  limiting  the  right  to  regulate  and  control  for  all 
or  any  or  either  of  the  purposes  intended  to  be  so  regulated  or 
controlled. 

I am  of  opinion  that  the  by-law  must  be  held  to  be  valid.  The 
City  of  St.  Thomas  is  entitled  to  the  costs  of  the  application. 

Motion  dismissed  with  costs. 


[COURT  OF  APPEAL.] 

Rex  V.  Parker 

Criminal  Law — Offence  of  dangerous  driving — Accused  charged  with 
offence  under  sec.  284  of  The  Criminal  Code  in  that  he  did  unlaw- 
fully drive  a motor  vehicle  negligently  and  did  cause  grievous  bodily 
harm  to  another — Whether  accused  can  be  convicted  of  dangerous 
driving  under  sec.  285(6)  of  The  Criminal  Code — The  Criminal  Code, 
R.S.C.  1927,  ch.  36,  secs.  284,  951  and  285(6),  as  amended  by  1938,  2 
Geo.  VI,  ch.  44. 

The  accused  was  charged  with  having  unlawfully  driven  a motor  vehicle 
and  by  an  unlawful  act,  or  by  having  done  negligently  or  by  having 
omitted  to  do  an  act  which  it  was  his  duty  to  do,  caused  grievous 
bodily  injury  to  another,  contrary  to  sec.  284  of  The  Criminal  Code, 
R.S.C.  1927,  ch.  36.  The  accused  was  tried  by  a magistrate  and  was 
convicted  of  the  offence  of  dangerous  driving,  contrary  to  sec.  285(6) 
of  The  Criminal  Code,  as  amended  by  1938,  2 Geo.  VI,  ch.  44. 

Held,  that  the  conviction  should  be  quashed  since  the  Magistrate  did 
not  have  jurisdiction  to  convict  the  accused  of  dangerous  driving 
which  is  a different  offence  from  that  charged  in  the  information. 

Sec.  951(1)  of  The  Criminal  Code  provides  that  if  the  commission  of 
an  offence  charged  includes  the  commission  of  any  other  offence,  the 
person  accused  may  be  convicted  of  any  offence  so  included  which 
is  proved  although  the  whole  offence  charged  is  not  proved.  Sec. 
951(1)  does  not  apoly  in  the  present  case  because  Parliament,  when 
it  enacted  sec.  285(6)  of  The  Criminal  Code,  intended  to  create  a new 
offence  entirely  separate  and  distinguished  from  the  offence  created 
by  sec.  284  of  the  Code.  That  Parliament  intended  in  sec.  285(6) 
to  create  a new’  and  distinct  and  separate  offence,  may  be  con- 
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will  best  tend  to  promote  the  general  purpose  of  ensuring  the  safety  I 

of  the  public  from  dangerous  driving.  Moreover,  by  sec.  951(2)  there  ‘ 

is  specific  authority  to  find  manslaughter  on  a charge  of  murder  and 
also  by  sec.  951(3)  to  find  dangerous  driving  on  a charge  of  man- 
slaughter, but  there  is  no  corresponding  authority  to  find  dangerous 
driving  where  the  information  charges  an  offence  under  sec.  284; 
Andrews  v.  Director  of  Public  Prosecutions,  [1937]  A.C.  576,  con- 
sidered. 

An  appeal  by  the  accused  from  conviction. 

June  26th,  1939.  The  appeal  was  heard  by  Robertson  C.J.O.,  ! 

Middleton  and  Hasten  JJ.A.  | 

R.  F.  Wilson,  for  the  accused,  appellant.  ! 

C.  R.  Magone,  K.C.,  for  the  Crown,  respondent.  j 

September  21st,  1939.  The  judgment  of  the  Court  was  de-  I 

livered  by  Hasten  J.A.: — This  is  an  appeal  from  a conviction  | 

dated  12th  day  of  June,  1939,  against  the  appellant  for  that  he  | 

did  on  the  19th  day  of  March,  1939,  unlawfully  drive  a motor  i 

vehicle,  bearing  permit  No.  6A283  on  a street,  road,  highway,  or  i 

other  public  place,  namely,  upon  Bloor  Street,  in  the  County  of  j 

York,  recklessly  or  in  a manner  dangerous  to  the  public,  having  | 

regard  to  all  the  circumstances  of  the  case,  including  the  nature,  j 

condition  and  use  of  the  said  street,  road,  highway  or  place,  and  1 

the  amount  of  traffic  which  was  actually  at  the  time  or  which 
might  reasonably  be  expected  to  be  on  the  said  street,  road,  high- 
way or  other  public  place.”  i 

The  information  on  which  the  conviction  purports  to  be  I 

founded  is  dated  the  27th  March,  1939,  and  is  “for  that  you  | 

(the  appellant)  on  the  19th  day  of  March,  1939,  upon  the  Bloor  I 

Street  Highway,  at  or  near  York  County  did  unlawfully  drive  | 

or  cause  Motor  Vehicle  bearing  Permit  Number  6A283  to  be  | 

driven  and  by  an  unlawful  act  or  by  doing  negligently  or  omit-  j 

ting  to  do,  any  act  which  it  was  his  duty  to  do,  caused  grievous 
bodily  injury  to  one  Charles  O’Hearn,  contrary  to  sec.  284  of  the 
Criminal  Code.” 

The  statement  of  the  magistrate  in  pronouncing  the  judg-  j 
ment  is  as  follows : 

“As  far  as  this  charge  is  concerned,  on  perusing  the  evidence 
I feel  that  sec.  284  of  the  Criminal  Code — Criminal  Negligence — 
is  perhaps  a little  stiff.  I think  there  are  certain  parts  of  the 
evidence  that  bears  me  out  as  far  as  the  reckless  driving  is  con-  | 
cerned. 
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Mr.  R.  F.  Wilson : I think  we  should  have  it  clear  as  to  what 

the  conviction  is  under.  I am  going  to  tell  you  now  that  I am 
going  to  appeal  on  the  basis  that  you  have  no  power  to  convict 
this  man  on  any  other  charge  than  the  charge  that  has  been 
heard  here. 

Magistrate:  I think  I have.  I am  convicting  under  ‘danger- 

ous driving’  under  285.  I am  making  a conviction  under  sec.  285, 
subsec.  6 of  the  Criminal  Code — ‘dangerous  driving’. 

“As  far  as  the  penalty  is  concerned  it  will  be  $10.00  plus  costs 
$15.00  ($25.00  in  all). 

Mr.  R.  F.  Wilson:  Your  Worship,  this  man  is  charged  with 

criminal  negligence.  He  cannot  be  convicted  under  sec.  285, 
subsec.  6 of  the  Criminal  Code.  I think  it  is  only  fair  to  point 
that  out.’’ 

The  appeal  raises  two  questions.  First,  a question  of  fact 
upon  the  evidence  as  to  whether  the  boy  who  was  injured 
(Charles  O’Hearn)  stood  still  at  the  side  of  the  highway  and 
was  run  into  by  the  appellant,  or  whether  he  first  ran  northerly 
toward  the  paved  highway  and  then  suddenly  turned  south  and 
ran  into  the  motor  of  the  appellant.  Second,  a question  of  law 
as  to  whether  the  magistrate  had  any  jurisdiction  to  record  the 
conviction  in  question  because  the  conviction  records  a different 
offence  from  that  charged  in  the  information. 

With  regard  to  the  first  question  of  fact,  the  record  discloses 
a positive  and  distinct  conflict  in  the  evidence  of  the  witnesses, 
some  of  whom  assert  that  the  boy  stood  still  and  was  run  into, 
while  others  assert  that  he  first  ran  north  and  then  turned  back 
and  ran  south  into  the  motor.  On  this  conflict  of  testimony  the 
magistrate  has  in  substance  recorded  a Scotch  verdict  of  not 
proven  and  has  declined  to  find  the  appellant  guilty  under  sec. 
284  as  charged  in  the  information. 

I am  of  opinion  that  under  these  circumstances  we  cannot 
interfere  with  this  finding  of  fact,  and  besides  there  is  no  appeal 
by  the  Crown. 

The  question  of  law  which  has  been  raised  depends  upon  the 
application  to  the  facts  here  disclosed  of  the  provisions  of  sec. 
951,  which  read  as  follows: 

“951.  Every  count  shall  be  deemed  divisible  and  if  the  com- 
mission of  the  offence  charged,  as  described  in  the  enactment 
creating  the  offence  or  as  charged  in  the  count,  includes  the 
commission  of  any  other  offence,  the  person  accused  may  be 
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convicted  of  any  offence  so  included  which  is  proved,  although 
the  whole  offence  charged  is  not  proved;  or  he  may  be  convicted 
of  an  attempt  to  commit  any  offence  so  included. 

“(2)  On  a count  charging  murder,  if  the  evidence  proves 
manslaughter  but  does  not  prove  murder,  the  jury  may  find  the 
accused  not  guilty  of  murder  but  guilty  of  manslaughter,  but 
shall  not  on  that  count  find  the  accused  guilty  of  any  other 
offence.  R.S.C.  ch.  146,  sec.  951. 

“ (3)  Upon  a charge  of  manslaughter  arising  out  of  the  opera- 
tion of  a motor  vehicle  the  jury,  if  they  are  satisfied  that  the 
accused  is  not  guilty  of  manslaughter  but  is  guilty  of  an  offence 
under  subsection  six  of  section  two  hundred  and  eighty-five  may 
find  him  guilty  of  that  offence  and  such  conviction  shall  be  a bar 
to  further  prosecution  for  any  offence  arising  out  of  the  same 
facts.” 

(As  amended  by  1938,  2 Geo.  VI,  ch.  44,  sec.  45.) 

It  is  obvious  that  neither  subsec.  2 nor  subsec.  3 quoted  above 
have  any  application  to  the  present  case.  Neither  murder  nor 
manslaughter  is  charged,  and  it  is  suggestive  of  the  intention  of 
Parliament  that  there  is  no  corresponding  subsection  providing 
that  if  the  accused  is  (as  here)  charged  under  sec.  284,  the  jury 
may  fin'd  him  not  guilty  under  that  section  but  guilty  under 
subsec.  6 of  sec.  285.  The  contention  of  the  Crown  is  that  though 
such  a provision  is  not  to  be  found  in  the  statute,  nevertheless, 
because  the  wording  of  the  charge  includes  the  words  “unlawfully 
drive”  and  the  word  “negligently”,  the  magistrate  was  right  in 
applying  subsec.  1 of  sec.  951  and  recording  a conviction  under 
subsec.  6 of  sec.  285,  because  the  gist  of  the  offence  of  reckless 
or  dangerous  driving  is  negligence;  in  other  words  that  subsec.  6 
of  sec.  285  necessarily  involves  negligence,  and  consequently  the 
conviction  is  to  be  supported  on  the  ground  that  while  the  negli- 
gence is  not  so  great  as  to  bring  the  case  within  sec.  284,  it  is 
nevertheless  sufficient  to  bring  it  within  subsec.  6 of  285. 

In  support  of  this  argument  reference  may  be  made  to  the 
recent  judgment  of  the  House  of  Lords  in  the  case  of  Andrews 
V.  Director  of  Public  Prosecutions,  [1937]  A.C.  576.  In  that  case 
the  appellant  was  charged  with  manslaughter.  Appeal  was 
brought  on  the  ground  of  misdirection  by  the  trial  Judge,  and 
the  appeal  was  dismissed,  but  in  the  reasons  of  Lord  Atkin  it 
is  there  pointed  out  that  while  in  a civil  case  once  negligence 
is  proved  the  degree  of  negligence  is  irrelevant,  yet  in  a criminal 
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court  on  the  contrary  the  amount  and  degree  of  negligence  are 
the  determining  questions  and  that  the  statutes  create  different 
offences  varying  with  the  degree  of  negligence  involved. 

For  the  appellant  it  is  submitted  that  the  essence  of  criminal 
negligence  under  sec.  284  is  grievous  bodily  harm,  while  the 
essence  of  sec.  285(6)  is  “dangerous  driving”,  and  that  conse- 
quently the  offence  created  by  subsec.  6 is  a new,  separate  and 
distinct  offence  which  does  not  necessarily  involve  negligence. 

While  it  may  be  quite  true  that  the  element  of  negligence  may 
enter  into  the  offence  created  both  by  sec.  284  and  by  sec.  285(6) 
and  that  the  breach  of  a statutory  duty  may  raise  a necessary 
implication  of  negligence,  as  is  pointed  out  in  Direct  Transport 
Co.  Ltd.  v.  Cornell,  [1938]  O.R.  365,  still  there  can  be  no  doubt 
that  the  statute  may  be  absolute  in  its  terms  and  may  create 
independently  of  negligence  either  a liability  to  civil  damages  or 
may  make  the  acts  specified  an  offence,  though  there  is  no 
negligence.  Such  an  instance  of  civil  damages  is  illustrated  by 
the  case  of  Lochgelly  v.  McMullen,  [1934]  A.C.  1,  and  the  crea- 
tion of  a criminal  offence  is  illustrated  by  the  case  of  Hannaford 
V.  May,  [1935]  2 K.B.  385. 

In  this  connection  consideration  is  to  be  directed  to  the  fact 
that  subsec.  6 of  sec.  285  is  evidently  copied  from  sec.  11  of  the 
Imperial  Road  Traffic  Act  of  1930,  which  makes  it  an  offence 
“if  any  person  drives  a motor  vehicle  on  a road  recklessly  or  at 
a speed  or  in  a manner  which  is  dangerous  to  the  public  having 
regard  to  all  the  circumstances  of  the  case  including  the  nature, 
condition  and  use  of  the  road  and  the  amount  of  traffic  which  is 
actually  at  the  time  or  which  might  reasonably  expect  to  be  on 
the  road.” 

In  the  case  of  Andrews  v.  The  Director  of  Public  Prosecutions, 
[1937]  A.C.  576,  Lord  Atkin  refers  to  this  section  as  follows: 

“Those  Acts  (being  the  Road  Traffic  Acts)  have  provisions 
which  regulate  the  degree  of  care  to  be  taken  in  driving  motor 
vehicles.  They  have  no  direct  reference  to  causing  death  by 
negligence.  Their  prohibitions,  while  directed  no  doubt  to  cases 
of  negligent  driving,  which  if  death  be  caused  would  justify 
convictions  for  manslaughter,  extend  to  degrees  of  negligence 
of  less  gravity  ....  Section  11  imposes  a penalty  for  driving 
recklessly  or  at  a speed  or  in  a manner  which  is  dangerous  to  the 
public.  There  can  be  no  doubt  that  this  section  covers  driving 
with  such  a high  degree  of  negligence  as  that  if  death  were 
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caused  the  offender  would  have  committed  manslaughter.  But 
the  converse  is  not  true,  and  it  is  perfectly  possible  that  a man 
may  drive  at  a speed  or  in  a manner  dangerous  to  the  public  and 
cause  death  and  yet  not  be  guilty  of  manslaughter;  and  the 
Legislature  appears  to  recognize  this  by  the  provision  in  sec.  34 
of  the  Road  Traffic  Act,  1934,  that  on  an  indictment  for  man- 
slaughter a man  may  be  convicted  of  dangerous  driving.  But, 
apart  altogether  from  any  inference  to  be  drawn  from  sec.  34,  I 
entertain  no  doubt  that  the  statutory  offence  of  dangerous  driv- 
ing may  be  committed,  though  the  negligence  is  not  of  such  a 
degree  as  would  amount  to  manslaughter  if  death  ensued.  As  an 
instance,  in  the  course  of  argument  it  was  suggested  that  a man 
might  execute  the  dangerous  manoeuvre  of  drawing  out  to  pass 
a vehicle  in  front  with  another  vehicle  meeting  him,  and  be  able 
to  show  that  he  would  have  succeeded  in  his  calculated  intention 
but  for  some  increase  of  speed  in  the  vehicles  in  front;  a case  very 
doubtfully  of  manslaughter  but  very  probably  of  dangerous 
driving.” 

But  on  the  present  appeal  it  is  not  necessary  for  us  to  deter- 
mine v/hether  negligence  is  or  is  not  always  an  essential  element 
of  the  offence  created  by  subsec.  6 of  sec.  285. 

All  that  it  is  necessary  for  us  to  determine  is  whether  on  the 
true  construction  of  secs.  284,  285  and  951  Parliament  when 
enacting  subsec.  6 of  sec.  285  intended  to  create  a new  offence 
so  distinct  and  separate  from  sec.  284  as  to  render  inapplicable 
the  provisions  of  subsec.  1 of  sec.  951. 

Considering  that  subsec.  6 contains  no  reference  to  negligence; 
considering  the  general  rule  that  the  accused  cannot  be  charged 
with  one  offence  and  convicted  of  another,  except  under  express 
statutory  authority;  considering  that  specific  authority  to  find 
manslaughter  on  a charge  of  murder  and  violation  of  sec.  156  on 
a charge  of  manslaughter;  considering  that  there  is  no  corres- 
ponding exception  to  the  general  rule  where  the  information  (as 
here)  is  under  sec.  284;  considering  the  construction  placed  by 
the  House  of  Lords  on  the  similar  words  of  sec.  11  of  the  Road 
Traffic  Act,  also  considering  that  such  construction  ought  to  be 
given  to  subsec.  6 as  will  best  tend  to  promote  the  general  pur- 
pose of  ensuring  the  safety  of  the  public  from  dangerous  driving, 
I am  of  the  opinion  that  the  true  intention  of  the  section  in  ques- 
tion is  to  create  a new  independent  and  distinct  offence  to  which 
the  provisions  of  subsec.  1 of  sec.  951  have  no  application. 
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If  I am  correct  in  the  view  so  expressed  above,  then  the  appel- 
lant has  been  convicted  of  an  offence  with  which  he  was  not 
charged  and  to  which  he  was  never  given  an  opportunity  to  elect 
as  to  the  tribunal  before  whom  he  should  be  tried. 

For  these  reasons  I would  quash  the  conviction. 

Appeal  allowed  and  conviction  quashed. 


[ROSE  C.J.H.C.] 

Rex  ex  rel.  Fennessy  v.  Wade  and  Plaunt, 

Municipal  Corporations  —Elections — Ineffective  alteration  of  the  assess- 
ment roll  by  the  clerk — Certificates  improperly  issued  to  returning 
officers  under  sec.  56(7)  of  The  Municipal  Act,  R.S.O.  1937,  ch.  266, 
that  certain  persons  had  been  omitted  from  last  revised  voters’  list 
and  were  entitled  to  vote  at  municipal  election — Whether  election 
invalid — Scope  and  effect  of  curative  section  163  of  The  Municipal 
Act. 

The  clerk  of  a municipality,  after  the  return  of  the  assessment  roll 
to  him  by  the  assessor,  altered  the  roll  by  adding  the  names  of  five 
persons  who  he  believed  ought  to  have  been  shown  by  the  roll  to  be 
entitled  to  vote  at  municipal  elections.  The  alteration  of  the  roll 
by  the  clerk  was  not  known  to  the  Court  of  Revision,  and  having  made 
the  changes  in  the  assessment  roll  the  clerk  deemed  himself  justified 
in  issuing,  for  the  purposes  of  a forthcoming  election,  the  certificates 
contemplated  by  sec.  56(7)  of  The  Municipal  Act,  R.S.O.  1937,  ch.  266, 
being  certificates  to  the  returning  officers  that  the  persons  in  ques- 
tion were  entered  on  the  last  revised  assessment  roll,  had  been 
omitted  from  the  last  revised  voters’  lists  and  were  entitled  to  be 
entered  thereon  and  to  vote  at  the  forthcoming  municipal  poll.  The 
certificates  were  issued  by  the  clerk,  they  were  presented  to  the 
returning  officers  and  the  votes  of  the  five  persons  in  question  were 
recorded.  The  present  proceedings  were  instituted  for  the  purpose 
of  having  the  election  of  the  mayor  and  the  reeve  declared  invalid 
on  the  ground  that  the  five  persons  in  question  had  been  improperly 
permitted  to  vote. 

Held  that  the  petition  ought  to  be  dismissed  and  that  the  election  of  the 
reeve  and  mayor  ought  not  to  be  declared  to  be  invalid  for  the 
following  reasons; 

(1)  Although  the  clerk’s  alteration  of  the  assessment  roll  was  ineffec- 
tive and  sec.  74  of  The  Assessment  Act,  R.S.O.  1937,  ch.  272,  had  not 
the  effect  of  causing  the  roll  as  changed  by  him  to  be  valid  and  to 
bind  all  parties  concerned,  nevertheless  the  curative  section  of  The 
Municipal  Act  (sec.  163)  applied  to  the  present  case. 

(2)  By  sec.  163  of  The  Municipal  Act  no  election  shall  be  or  be  declared 
to  be  invalid  because  of  certain  specified  mistakes,  if  it  appears  to  the 
tribunal  by  which  the  validity  of  the  election  or  any  proceeding  in 
relation  to  it  is  to  be  determined  that  the  election  was  conducted 
in  accordance  with  the  principles  laid  down  in  this  Act  and  it  does 
not  appear  that  such  non-compliance,  mistake  or  irregularity  affected 
the  result  of  the  election.  The  mistake  in  the  present  case  was  that 
the  clerk  improperly  issued  the  voting  certificates  and  hence  the 
mistake  was  one  coming  within  the  enumerated  types  of  mistakes  in 
sec.  163.  The  decided  cases  dealing  with  the  question  whether  the 
election  has  or  has  not  been  conducted  in  accordance  with  the  prin- 
ciples laid  down  in  the  Act,  do  not  supply  a formula  which  may,  with 
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confidence,  be  applied  in  every  case  that  might  arise.  In  each  case 
the  tribunal  must  try  to  form  a practical  conclusion  whether  on  the 
facts  there  was  a general  endeavour  to  conduct  the  election  upon 
the  principles  stated  in  the  Act,  and  in  the  present  case  the  con- 
clusion on  the  facts  ought  to  be  that  the  election  in  the  wider  sense 
was  conducted  in  accordance  with  those  principles.  And  it  was  not 
established  affirmatively  that  the  mistake  affected  the  result  of  the 
election,  and  therefore  sec.  163  ought  to  be  applied  and  the  election 
declared  to  have  been  valid. 

An  appeal  by  Wade  and  Flaunt,  who  at  the  last  municipal 
election  held  in  the  Town  of  Renfrew  were  declared  elected  to 
the  offices  of  mayor  and  reeve  respectively,  from  an  order  of 
His  Honour  Judge  Mulcahy  declaring  the  election  to  be  invalid. 

The  appeal  was  heard  by  Rose  C.J.H.C.  in  Chambers  at 
Toronto. 

W.  F.  Schroeder^  K.C.,  and  S.  M.  Chown,  for  Wade  and 
Flaunt,  appellants. 

J.  R.  Cartwright,  K.C.,  and  G.  A.  Maloney,  for  Fennessy, 
the  relator,  respondent. 

June  26th,  1939.  Rose  C.J.H.C.: — This  is  an  appeal  by  the 
respondents,  who  at  the  last  municipal  election  held  in  the  town 
of  Renfrew  were  declared  elected  to  the  offices  of  mayor  and 
reeve,  respectively,  from  the  order  or  judgment  of  the  Judge 
of  the  County  Court  of  the  County  of  Renfrew  whereby  the 
election  was  adjudged  to  be  invalid.  Many  grounds  of  invalidity 
were  put  forward  by  the  relator  in  his  notice  of  motion,  but 
upon  one  only  of  them  was  the  decision  in  his  favour.  That 
one,  however,  was  held  to  be  well  taken  and  to  be  effective 
notwithstanding  what  has  been  called  the  “curative”  section 
of  the  Municipal  Act  (R.S.O.  1937,  ch.  266,  sec.  163) ; and  all 
that  was  discussed  upon  the  argument  of  the  appeal  was  the 
question  whether  that  ground  was  in  fact  well  taken  and,  if  so, 
whether  sec.  163,  correctly  interpreted,  was  applicable,  and 
saved  the  election. 

The  municipality  is  one  of  those  in  which  the  council,  exer- 
cising the  power  conferred  by  sec.  59  of  the  Assessment  Act 
(R.S.O.  1937,  ch.  272),  has  ordered  the  assessment  to  be  made 
late  in  the  year  and  the  assessment  roll  to  be  returned  by  the 
assessor  to  the  clerk  by  October  1st.  Consequently  by  sec.  6 of 
the  Voters’  Lists  Act  (R.S.O.  1937,  ch.  7)  it  was  the  duty  of  the 
clerk,  immediately  after  the  return  of  the  roll  to  him,  and  with- 
out waiting  for  the  revision  and  correction  thereof  by  the  Court 
of  Revision  or  the  judge,  to  make  out  a list  of  all  persons  appear- 
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ing  by  the  roll  to  be  voters,  and  to  print  and  post  up  the  list.  It 
was  represented  to  him,  and  he  believed,  that  the  roll  was  defec- 
tive in  that  five  persons  who  ought  to  have  been  shown  by  it  to 
be  entitled  to  vote  at  municipal  elections  were  not  so  shown, 
and  pursuant  to  general  instructions  which  he  had  received,  or 
thought  he  had  received,  from  the  chairman  of  the  Court  of 
Revision,  he  corrected  the  roll  in  this  particular.  He  did  not, 
however,  report  his  action  to  the  Court  of  Revision  or  to  the 
chairman,  and  it  appears  that  neither  the  Court  nor  the  chair- 
man, during  the  time  when  the  roll  was  under  revision,  had  any 
knowledge  that  the  roll  that  was  being  dealt  with  by  the  Court 
differed  in  this  respect  from  the  roll  returned  by  the  assessor. 
It  seems,  although  the  evidence  is  not  conclusive,  that  of  the 
five  persons  concerning  whom  the  entries  were  made  four  were 
in  fact  qualified  and  could  have  had  the  corrections  made  by 
the  Court  of  Revision  upon  proper  application.  The  fifth,  appar- 
ently, was  not  so  qualified. 

Having  made  the  changes  in  the  assessment  roll,  the  clerk 
deemed  himself  justified  in  issuing,  for  the  purposes  of  the  elec- 
tion, the  certificates  provided  for  by  sec.  56(7)  of  the  Municipal 
Act,  viz.,  certificates  to  the  returning  officers  that  these  persons, 
whose  names  were  “entered  on  the  last  revised  assessment  roll,” 
had  been  omitted  from  the  last  revised  voters’  list,  and  were 
entitled  to  be  entered  thereon  and  to  vote  at  the  municipal  poll 
to  be  held  on  January  2,  1939  (Form  10;  page  3546  of  the  Re- 
vised Statutes).  Accordingly,  he  issued  the  certificates,  they 
were  presented  to  the  returning  officers,  and  the  votes  were 
recorded. 

I see  no  reason  to  doubt  the  correctness  of  the  learned  County 
Court  Judge’s  holding  that  the  clerk’s  alteration  of  the  assess- 
ment roll  was  ineffective,  and  that  sec.  74  of  the  Assessment  Act 
(R.S.O.  1937,  ch.  272)  had  not  the  effect  of  causing  the  roll  as 
changed  by  him  to  be  valid  and  to  “bind  all  parties  concerned.” 
As  the  learned  Judge  points  out,  that  section  applies  only  to  a 
roll  “as  finally  passed  by  the  Court  (of  Revision),  and  certified 
by  the  clerk  as  passed,”  and,  at  the  relevant  times,  this  roll  had 
not  been  so  passed  and  certified.  Moreover,  it  is  to  be  doubted 
whether  the  section  could  apply  so  as  to  validate  changes  made, 
without  the  knowledge  or  concurrence  of  the  Court  of  Revision, 
after  the  return  of  the  roll  by  the  assessor  to  the  clerk. 
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The  changes  made  by  the  clerk  in  the  assessment  roll  were 
not  by  him  carried  into  the  voters’  list;  and  no  voters’  list  show- 
ing the  five  holders  of  certificates  issued  under  sec.  56(7)  of  the 
Municipal  Act  to  be  entitled  to  vote  was  certified  under  sec.  19 
of  the  Voters’  Lists  Act.  Therefore  it  seems  to  be  difficult  to 
apply  sec.  58  of  the  Municipal  Act  by  which  it  is  enacted  that, 
except  as  to  certain  disqualifications  not  here  important,  “no 
question  as  to  the  qualifications  of  any  person  whose  name  is 
entered  on  the  proper  list  of  voters  shall  be  raised  at  an  election.’’ 
And  I doubt  whether  it  is  to  be  said  that  sec.  22  of  the  Voters’ 
Lists  Act,  correctly  read,  goes  so  far  as  to  make  a certificate, 
professedly  issued  under  sec.  56(7)  of  the  Municipal  Act  but 
in  fact  issued  without  authority,  binding,  not  only  upon  the  re- 
turning officer  at  the  election,  but  also  upon  a judge  or  other 
officer  holding  an  inquiry  as  to  the  validity  of  the  election.  But, 
holding  the  opinion  that  I am  about  to  express  as  to  the  applica- 
bility of  sec.  163  of  the  Municipal  Act,  I do  not  pursue  the  enquiry 
as  to  the  true  meaning  of  sec.  22  of  the  Voters’  Lists  Act. 

There  are  two  conditions  precedent  to  the  application  of  the 
curative  section,  sec.  163  of  the  Municipal  Act:  (1)  it  must  appear 
to  the  tribunal  by  which  the  validity  of  the  election  is  to  be 
determined  that  “the  election  was  conducted  in  accordance  with 
the  principles  laid  down  in’’  the  Act,  and  (2)  it  must  not  appear 
that  the  non-compliance,  mistake  or  irregularity  that  is  to  be 
overlooked  affected  the  result  of  the  election. 

Undoubtedly,  the  second  of  these  conditions  exists  in  the 
present  case.  The  mayor  was  elected  by  a substantial  majority 
which  could  not  be  materially  affected  by  the  wrongful  polling 
of  five  votes  in  his  favour;  and  while,  on  a recount,  the  reeve 
was  found  to  have  a majority  of  only  one  vote  over  his  opponent, 
the  relator,  so  that  it  is  impossible  in  his  case  to  say  that  the 
result  was  not  affected  by  the  counting  of  the  five  ballots,  it 
does  not  appear,  and  there  is  no  means  of  making  it  appear, 
that  the  result  was  in  fact  affected.  Before  1914,  in  which  year 
the  section  was  given  its  present  form,  the  section  could  not 
have  been  applied  in  favour  of  the  reeve,  for  the  condition 
was  that  it  must  appear  to  the  tribunal  that  the  non-compliance, 
mistake  or  irregularity  did  not  affect  the  result — a fact  that 
is  to  be  borne  in  mind  when  reading  cases  decided  before  1914, 
in  many  of  which  there  are  expressions  which  would  not  be  used 
in  a discussion  of  the  applicability  of  the  present  section;  but  the 
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section  as  it  stands  at  present  is,  upon  the  evidence  available 
in  this  proceeding,  just  as  applicable  to  the  case  of  the  reeve  as 
to  the  case  of  the  mayor:  Re  Sharp  ayid  Village  of  Holland  Land- 
ing (1915),  34  O.L.R.  186. 

The  question  as  to  the  first  of  the  conditions  is  more  difficult. 
In  Re  Hickey  and  the  Town  of  Orillia  (1908),  17  O.L.R.  317, 
Riddell  J.A.,  at  p.  342,  called  attention  to  the  oddity  of  the  ex- 
pression “the  principles  laid  down  in  this  Act.”  The  Act  does 
not  lay  down  principles;  it  lays  down  rules  of  procedure  which 
are  to  be  followed,  and  the  “principles”  referred  to  are,  as 
Riddell  J.A.  said,  the  principles  upon  which  an  election  to  which 
those  rules  apply  is  to  be  conducted.  And  when  sec.  163  says 
that  no  election  shall  be  or  be  declared  to  be  invalid  for  non- 
compliance  with  certain  provisions  of  the  Act  or  by  reason  of 
certain  mistakes  or  irregularities,  provided  it  appears  that  the 
election  was  conducted  in  accordance  with  the  principles  laid 
down  in  the  Act,  it  does  not  mean  merely  that  no  election  shall 
be  invalid  for  such  non-compliance,  mistake,  or  irregularity,  pro- 
vided there  was  in  all  instances  a following  of  the  relevant  rules. 
On  the  contrary,  what  is  enacted  is  that  certain  breaches  of  the 
rules  shall  not  cause  the  avoidance  of  the  election  if  there  has 
been  an  adherence  to  the  principles;  and  what  appears  to  be 
intended,  although  not  expressed  as  clearly  as  it  might  have 
been,  is  that,  if  there  is  a general  adherence  to  the  principles, 
some  isolated  breaches  of  the  rules,  not  shown  to  have  affected 
the  result,  shall  not  avoid  the  election.  In  Re  Sharp  and  the 
Village  of  Holland  Landing  (1915),  34  O.L.R.  186,  Hodgins  J.A., 
in  the  course  of  his  judgment  upon  a motion  to  quash  a local 
option  by-law,  said,  in  reference  to  the  amendment  of  1914,  “In 
my  view,  the  Legislature  has  at  last  so  provided  that  the  Courts 
will  not  in  the  future  have  to  busy  themselves  annually  in  con- 
sidering the  mass  of  infinitesimal  and  unimportant  suggested 
improprieties  relied  on  to  defeat  every  local  option  vote”;  and 
at  p.  191  he  gave  an  illustration.  Other  judges,  in  other  cases, 
have  given  expression  to  this  same  idea  that  what  is  aimed  at 
by  the  section  is  to  save  an  election  in  which  there  has  been 
a general,  honest  intention  to  proceed  as  by  law  directed,  and 
there  have  been  some  expressions  of  opinion  as  to  what  “prin- 
ciples” are  referred  to  in  the  section.  Two  instructive  cases 
(both  decided  before  the  amendment  of  1914)  are  the  Orillia 
case  already  mentioned,  in  which  the  effect  of  the  statute  is 
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discussed  by  Anglin  J.  and  Riddell  J.,  and  Re  Ellis  and  Tomi 
of  Renfrew  (1911),  23  O.L.R.  427,  a case  in  the  Court  of  Appeal, 
in  which  Garrow  J.A.  spoke  of  “the  idea  being  that  an  honest 
vote  should  not  be  lost  because  of  the  ignorance  or  carelessness 
of  those  whom  the  law  has  appointed  to  receive  it”,  and  Magee 
J.A.  set  out  what  he  took  to  be  the  principles  of  the  Act  as  re- 
gards the  conduct  of  the  polling.  There  are  many  other  cases 
in  which  the  section  has  been  invoked.  Sometimes  it  has  been 
applied;  sometimes  it  has  not.  In  general,  I think,  it  has  not 
been  applied  where,  as  in  Rex  ex  rel.  Jacques  v.  Mitchell  (1924), 
55  O.L.R.  286,  the  irregularities  were  widespread  and  not  mere 
informalities;  but  there  are  exceptions  to  that  general  statement, 
and  there  are  even  instances  of  a difference  of  opinion  as  to 
whether  the  facts  of  a particular  case  warranted  the  application 
of  the  section,  for  instance.  Re  Sinclair  and  Town  of  Owen  Sound 
(1906),  12  O.L.R.  488.  There  is,  then,  no  object  in  comparing 
the  cases  in  the  hope  of  extracting  from  them  a formula  that 
can  with  confidence  be  applied  in  every  case  that  may  arise. 
In  each  case,  as  it  comes  up,  the  tribunal,  I think,  must  try  to 
form  a practical  conclusion  as  to  whether,  upon  the  facts  as 
they  appear,  there  was  a general  endeavour  to  conduct  the  elec- 
tion upon  the  principles  in  accordance  with  which  an  election 
held  under  the  Act  ought  to  be  conducted,  and  whether  that 
endeavour  was  so  far  successful  as  fairly  to  call  for  the  applica- 
tion of  the  section.  On  the  one  hand,  care  must  be  taken  not 
to  create  the  impression  amongst  those  in  charge  of  municipal 
elections  that  the  Courts  will  be  astute  to  find  excuses  for  the 
ignoring  of  the  regulations  prescribed  by  the  Legislature:  see 
the  judgment  of  Anglin  J.  in  the  Orillia  case.  On  the  other 
hand,  it  must  be  remembered  that  the  section  is  remedial  legis- 
lation which  is  to  be  given  full  effect.  The  finding  of  the  middle 
ground  may  be  difficult,  but  the  attempt  must  be  made.  In  the 
present  case,  my  opinion,  which  I express  with  deference,  is  that 
in  the  judgment  under  review  too  narrow  a meaning  has  been 
given  to  the  section — a meaning  which  almost  deprives  the  sec- 
tion of  effect.  It  is  true  that  as  regards  the  five  voters  the  Act 
was  not  obeyed,  and  that,  in  that  sense,  the  election  was  not 
conducted  in  accordance  with  the  principles  laid  down  in  the  Act; 
but,  in  the  wider  sense,  the  election  does  seem  to  have  been 
conducted  in  accordance  with  those  principles,  and  my  opinion 
is  that  the  saving  section  ought  to  be  applied  if,  in  fact,  the 
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mistakes  or  irregularities  in  question  are  such  as  fall  within 
any  of  the  three  classes  named  in  the  section. 

Two  only  of  the  three  classes  need  be  considered:  (a)  non- 
compliance  with  the  provisions  of  the  Municipal  Act  as  to  the 
taking  of  the  poll  or  anything  preliminary  thereto  or  as  to  the 
counting  of  the  votes;  and  (c)  any  mistake  or  irregularity  in  the 
proceedings  at  or  in  relation  to  the  election.  It  is  contended 
on  behalf  of  the  relator  that  the  unauthorized  alteration  of  the 
assessment  roll  does  not  fall  within  either  of  these  classes.  It 
was  a non-compliance  with  provisions,  not  of  the  Municipal  Act, 
but  of  the  Assessment  Act;  and  counsel  contends  that  it  cannot 
fairly  be  called  a mistake  or  irregularity  in  the  proceedings  in 
relation  to  the  election.  This  contention,  I think,  involves  too 
narrow  a reading  of  sec.  163.  There  is  an  interlocking  of  the 
Assessment  Act,  the  Voters’  Lists  Act,  and  the  Municipal  Act 
(cf.  In  re  Port  Arthur  and  Rainy  River  Provincial  Election 
(1907),  14  O.L.R.  345,  per  Moss  C.J.O.,  at  p.  347),  and  whatever 
the  clerk  did,  in  respect  of  the  five  persons,  whether  by  way 
of  altering  the  assessment  roll  or  by  way  of  the  issue  of  the 
voting  certificates,  was  done  for  the  purpose  of  enabling  those 
persons  to  vote  at  the  municipal  election,  and  is,  I think,  to  be 
deemed,  in  considering  the  applicability  of  sec.  163,  a proceeding 
“in  relation  to’’  the  election.  But,  however  that  may  be,  I agree 
with  what  I understand  from  the  judgment  in  appeal  to  be  the 
opinion  of  the  County  Court  Judge,  that  the  important  thing 
here  is  not  the  amendment  of  the  assessment  roll,  which,  by 
itself,  produced  no  results,  but  the  issue  of  the  voting  certificates, 
which  was  an  act  provided  for  by  the  Municipal  Act  and  clearly 
done  in  relation  to  the  election.  For  those  reasons,  I think  that 
the  provisions  of  sec.  163  ought  to  have  been  applied  and  the 
petition  dismissed. 

The  appeal  must  be  alowed  and  the  petitioner  must  be  ordered 
to  pay  the  costs  of  it.  No  costs  of  the  proceedings  before  the 
Judge  of  the  County  Court  were  awarded,  and  I do  not  think 
that  it  is  a case  for  awarding  any. 


Appeal  allowed  with  costs. 
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The  Brown  Brothers  Limited  v.  Popham  et  al. 

Promissory  note — Liability  of  endorser — Note  payable  on  demand — Note 
delivered  with  assent  of  endorser  as  a collateral  or  continuing  secur- 
ity— Note  not  presented  to  maker  for  payment  before  action  brought 
against  endorser — Corporate  existence  of  maker  of  note  terminated 
by  surrender  of  charter — Whether  endorser  discharged — The  Bills 
of  Exchange  Act,  R.S.C.  1927,  ch.  16,  secs.  92(a),  180  and  181. 

The  plaintiff,  as  the  payee  of  certain  demand  promissory  notes  made 
by  G.  Ltd.  and  endorsed  by  the  defendants  in  1932,  brought  this  action 
to  recover  the  balance  of  the  amount  of  the  notes  from  the  defendant 
endorsers.  The  notes  were  a collateral  or  continuing  security  for  the 
performance  of  the  obligation  of  G.  Ltd.  to  repay  to  the  plaintiff 
advances  which  had  been  made  by  the  plaintiff  to  G.  Ltd.  which  was 
the  maker  of  the  notes.  G.  Ltd.  was  dissolved  under  sec.  30  of  The 
Companies’  Act,  R.S.C.  1927,  ch.  27,  in  April,  1934,  and  this  action 
was  commenced  in  May,  1936. 

Held  that  judgment  should  be  entered  for  the  plaintiff  for  the  following 
reasons: 

(1)  Any  delay  in  presenting  the  notes  to  the  maker  for  payment  did 
not  have  the  effect  of  discharging  the  defendants,  since  by  the  proviso 
in  sec.  180(1)  of  The  Bills  of  Exchange  Act,  R.S.C.  1927,  ch.  16,  if  a 
promissory  note  payable  on  demand  which  has  been  endorsed  has, 
with  the  assent  of  the  endorser,  been  delivered  as  a collateral  or 
continuing  security,  it  need  not  be  presented  for  payment  so  long  as 
it  is  held  as  such  security. 

(2)  Although  ordinarily  presentment  for  payment  is  necessary  in  order 
to  render  an  endorser  liable,  by  sec.  92(a)  of  The  Bills  of  Exchange 
Act,  R.S.C.  1927,  ch.  16,  presentment  for  payment  is  dispensed  with 
“where,  after  the  exercise  of  reasonable  diligence,  presentment,  as 
required  by  this  Act,  cannot  be  effected.”  Since  at  the  time  of  the 
commencement  of  this  action  the  defendants  had  not  been  discharged, 
and  since  presentment  could  not  be  effected,  there  then  being  no 
maker  then  in  existence,  the  necessity  of  presentment  was  dispensed 
with. 

An  action  on  certain  promissory  notes. 

The  action  was  tried  by  Rose  C.J.H.C.,  without  a jury,  at 
Toronto. 

R.  L.  Kellock,  K.C.,  and  J.  D.  Arnup,  for  the  plaintiff. 

J.  F.  Boland,  K.C.,  for  the  defendants. 

June  16th,  1939.  Rose  C.J.H.C.: — The  plaintiffs  sue  the  de- 
fendants (1)  upon  certain  promissory  notes  made  by  a company 
called  Greetings  Limited  in  favour  of  the  plaintiffs  and  endorsed 
by  the  defendants,  and  (2)  upon  an  agreement  by  the  defendants 
to  pay  the  premiums  requisite  to  keep  in  force  certain  policies 
of  life  insurance  held  by  the  plaintiffs  as  collateral  security  for 
the  repayment  of  advances  made  by  the  plaintiffs  to  Greetings 
Limited — i.e.,  in  effect,  as  security  for  the  payment  of  the  prom- 
issory notes.  The  serious  question  in  the  case  is  whether  the 
notes  sued  upon  were  presented  to  the  makers.  Greetings  Lim- 
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ited,  for  payment,  and  if  not,  whether  the  endorsers,  the  defen- 
dants, are,  nevertheless,  liable. 

Greetings  Limited  was  a company  incorporated  with  power 
to  manufacture,  buy,  sell,  and  deal  in  greeting  cards  and  certain 
other  articles.  It  was  a customer  of  the  plaintiffs,  who  are 
manufacturing  stationers.  The  defendants,  who  had  caused 
Greetings  Limited  to  be  incorporated,  were  at  the  material  times 
the  executive  officers  of  that  company,  Mr.  Popham  being  the 
president  and  Mr.  White  the  managing-director,  and  they  or 
their  nominees  held  all  of  the  capital  stock.  The  plaintiffs  agreed 
to  advance  to  Greetings  Limited  for  working  capital  such  sums 
as  the  plaintiffs  should  deem  advisable,  and  in  January,  1932, 
the  two  companies  and  the  defendants  entered  into  an  agreement 
for  the  purpose  of  setting  out  the  manner  in  which  such  ad- 
vances as  should  be  made  should  be  secured.  It  was  agreed 
that  each  advance  should  be  made  by  the  plaintiffs  giving  their 
promissory  note,  payable  on  demand,  to  Greetings  Limited,  and 
arranging  with  their  bankers,  the  Bank  of  Toronto,  to  discount 
all  such  notes  given;  that  each  advance  should  be  secured  by  a 
demand  note  made  by  Greetings  Limited  in  favour  of  the  plain- 
tiffs and  endorsed  by  the  defendants;  that  Greetings  Limited 
should  every  month  pay  to  the  bank  the  interest  accrued  on  all 
the  advances;  that  each  of  the  defendants  should  assign  and 
deliver  to  the  plaintiffs  a policy  of  insurance  upon  his  life,  and 
that  the  defendants  should  keep  the  policies  in  force  so  long 
as  any  portion  of  the  money  advanced  by  the  plaintiffs  to  Greet- 
ings Limited  remained  outstanding  and  unpaid;  and  that  the 
plaintiffs,  without  exonerating  the  defendants  as  endorsers  of 
the  notes  made  by  Greetings  Limited,  might  accept  composition 
from  and  otherwise  deal  with  Greetings  Limited  and  all  other 
persons  and  securities  as  they,  the  plaintiffs,  might  see  fit. 
There  were  also  clauses  preserving  the  plaintiffs’  right  at  any 
time  to  demand  payment  of  the  notes  made  by  Greetings  Lim- 
ited, and  giving  to  the  plaintiffs  the  right  to  have  some  shares 
of  the  capital  stock  of  Greetings  Limited  transferred  to  their 
nominee  and  to  have  him  registered  as  a shareholder. 

Advances  were  made  from  time  to  time  in  the  manner  con- 
templated by  the  agreement.  By  September,  1932,  these  amounted 
to  $40,000;  the  bank  held  the  plaintiffs’  notes  totalling  that  sum, 
and  the  plaintiffs  held  notes  of  Greetings  Limited,  endorsed  by 
the  defendants,  in  corresponding  amounts.  This  total  was 
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larger  than  had  been  in  contemplation  originally,  and  the  plain- 
tiffs announced  that  they  did  not  intend  to  make  further  ad- 
vances, and  that  Greetings  Limited  must  seek  other  backers. 
The  defendants  then  proceeded  to  look  for  other  backing.  They 
found  that  Rolph-Clark-Stone  Limited,  might  be  willing  to  take 
over  the  business  of  Greetings  Limited,  and  they  so  reported 
to  Mr.  Chipman,  the  plaintiffs’  general-manager,  who  took  up 
the  negotiations,  which  resulted  finally  in  a bulk  sale  to  Rolph- 
Clark-Stone,  Limited,  upon  terms  set  out  in  an  agreement 
dated  June  29,  1933,  which  seems  to  have  become  effective  on 
July  5.  By  this  time  certain  payments  made  by  Greetings 
Limited  on  account  had  reduced  the  bank’s  claim  in  respect 
of  the  advances  to  $25,000;  and  when,  in  December,  1933,  the 
trustee  under  the  Bulk  Sales  Act  paid  his  final  dividend  the 
bank  participated  as  a creditor  in  that  amount.  This  left  a 
balance  of  $13,283.61  due  to  the  bank  in  respect  of  the  advances. 
The  plaintiffs,  as  makers  of  the  notes  discounted,  being  called 
upon  for  payment,  gave  to  the  bank  their  note  dated  November 
27,  1933,  for  the  amount  with  interest.  They  paid  the  note  in 
instalments — the  last  of  them  in  June,  1935 — and  in  May,  1936, 
began  this  action,  in  which  they  claim  the  sum  paid  by  them 
to  the  bank  or,  alternatively,  a sum  of  $10,000  which  they  had 
said  they  would  accept  if  paid,  with  interest.  They  claim  also, 
as  has  been  stated,  for  moneys  paid  by  them  in  respect  of  pre- 
miums upon  the  two  policies  of  insurance  provided  for  by  the 
agreement. 

The  defendants  plead  that  by  breaches  of  the  agreement 
of  January,  1932,  the  plaintiffs  relieved  them  “of  and  from  all 
obligations,  duties,  and  liabilities  under  the  said  agreement,” 
this  plea  being  based  in  great  part  upon  an  allegation  that, 
although  the  agreement  preserved  the  plaintiffs’  right  to  demand 
payment,  at  any  time,  of  the  notes  given  to  them  by  Greetings 
Limited,  the  plaintiffs  were  bound  by  some  understanding  or 
arrangement  (which,  in  my  view  of  the  effect  of  the  evidence, 
was  not  proved)  that  the  loan  would  not  be  called  in  until  the 
profits  of  the  business  carried  on  by  Greetings  Limited  were 
such  as  to  warrant  the  return  of  this  working  capital.  Neither 
this  plea  nor  a suggestion  of  some  loss  of  rights  consequent 
upon  high-handed  or  ill-advised  conduct  on  the  part  of  the  plain- 
tiffs in  compelling  a sale  at  an  unfavourable  time  is,  in  my 
opinion,  to  be  taken  seriously;  and  I proceed  to  discuss  the  plea 
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(added  by  amendment  made  at  the  trial)  that  the  notes  sued 
upon  were  not  presented  to  the  makers  for  payment.  If  pre- 
sentment to  the  makers  for  payment  was  requisite  and  had 
not  been  effected,  there  is  no  means  now  by  which  the  plaintiffs 
could  be  relieved  of  the  consequences  of  the  non-presentment; 
for  Greetings  Limited,  having  disposed  of  its  assets,  was  per- 
mitted to  surrender  its  charter,  and  was  dissolved  under  sec.  30 
of  The  Companies’  Act  (R.S.C.  1927,  ch.  27)  on  April  3,  1934, 
so  that  neither  at  the  time  of  the  commencement  of  this  action 
(May,  1936)  nor  even  at  the  time  of  some  negotiations  that  took 
place  in  May,  1934,  was  there  in  existence  any  maker  to  whom 
the  notes  could  be  presented. 

The  plaintiffs  contend  that  there  was  presentment  to  the 
makers  for  payment,  and,  alternatively,  that  no  such  present- 
ment was  requisite.  What  they  rely  upon  as  a presentment 
is  a demand  made,  as  they  say,  in  the  course  of  a conversation 
which  the  plaintiffs’  general-manager,  Mr.  Chipman,  had  with 
the  defendants  in  the  plaintiffs’  office  after  the  bulk  sale  had 
been  arranged  but  before  the  documents  had  been  executed. 
At  the  time  of  that  conversation,  it  was  well  known  both  to  Mr. 
Chipman  and  to  the  defendants  that  after  the  bank’s  distribu- 
tive share  of  the  proceeds  of  the  bulk  sale  had  been  realized 
and  credited  against  the  sums  advanced  by  the  bank  to  Greet- 
ings Limited,  there  would  remain  a balance  payable  to  the  bank 
which  Greetings  Limited  would  have  no  means  of  paying,  and 
which,  accordingly,  the  plaintiffs  would  be  compelled  to  pay,  and 
Mr.  Chipman  made  it  perfectly  plain  to  the  defendants  that  the 
plaintiffs  would  look  to  them  for  payment  of  that  balance,  the 
approximate,  though  not,  apparently,  the  exact  amount  of  which 
was  then  known.  The  presentment  of  the  notes  to  Greetings 
Limited  for  payment  would  in  the  circumstances  have  been  a 
pure  formality,  and  no  one  gave  any  thought  to  it — what  was 
foremost  being  the  question  of  the  amount  that  the  plaintiffs 
would  be  willing  to  accept,  and  the  time  that  they  would  be 
willing  to  wait  for  payment,  but  counsel  for  the  plaintiffs  contends 
that,  as  the  defendants  were  in  fact  the  officers  of  Greetings 
Limited  upon  whom  a demand  for  payment  by  the  company 
would  properly  have  been  made,  the  conversation  amounted 
to  a demand  made  upon  the  company.  He  contends  also  that 
the  notes  upon  which  the  action  is  based  were  in  the  office  of  the 
plaintiffs  at  the  time  of  the  conversation  and  were  there  payable. 
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and  that,  in  the  circumstances,  the  demand  amounted  to  a pre- 
sentment to  the  company  for  payment,  although  the  notes  were 
not  exhibited  and  the  demand  was  not  in  form  a demand  for 
payment  of  any  particular  notes.  ' 

It  is  not  admitted  that  the  notes  sued  upon  were  in  the 
office  of  the  plaintiffs  at  the  time  of  the  conversation  in  ques- 
tion. Certain  notes  were  there  and  were  there  payable;  but 
there  was  a note  for  $15,000  which  for  some  reason  not  stated 
had  been  made  payable  at  the  bank,  and  which  in  fact  was  at 
the  bank,  and  if,  or  to  the  extent  that,  the  plaintiffs  are  com- 
pelled to  base  their  claim  upon  that  note,  they  must  admit  that 
there  was  no  presentment  to  the  makers  for  payment.  The 
question  whether  the  claim  must  be  based  wholly  or  in  part 
upon  that  note  is  a complicated  question  of  fact.  Whenever  the 
plaintiffs  made  an  advance  by  issuing  a promissory  note  and 
causing  the  bank  to  discount  it  for  Greetings  Limited,  they  got 
back  a corresponding  note  made  by  Greetings  Limited  and  en- 
dorsed by  the  defendants.  It  follows  that  whenever  a payment  i 

was  made  to  the  bank  by  or  on  account  of  Greetings  Limited 
and  was  appropriated  to  a particular  note  held  by  the  bank, 
there  was  automatically  a discharge  (total  or  partial,  as  the 
case  might  be)  of  the  liability  of  the  makers  and  endorsers  of 
the  corresponding  note  held  by  the  plaintiffs.  At  the  trial  the 
plaintiffs  sought  to  appropriate  to  certain  items  of  the  indebted- 
ness of  Greetings  Limited  to  the  bank  all  payments  made  to  the 
bank  (except,  of  course,  the  payments  made  by  themselves  when  I 
the  bank  called  upon  them  as  endorsers),  including  the  payment 
made  by  the  trustee  of  the  bulk  sale.  The  appropriation  that 
the  plaintiffs  sought  to  make  would  have  paid  the  note  held 
by  the  bank  corresponding  to  the  note  for  $15,000  that  is  in 
question  and,  automatically,  would  have  discharged  the  defen- 
dants’ liability  in  respect  of  that  last  mentioned  note,  and  would 
have  left  the  plaintiffs  in  the  position  of  being  the  holders  of 
unpaid  notes  for  $13,283.61  which  were  payable  at  their  office 
and  which  had  been  in  their  possession  at  the  time  of  Mr.  Chip- 
man’s  conversation  with  the  defendants.  My  conclusion,  after 
an  examination  of  the  available  documents  and  a consideration 
of  the  evidence,  is  that  the  plaintiffs  are  endeavouring  to  appro-  j 
priate  one  payment  which  had  in  fact  been  appropriated  at  the  | 
time  at  which  it  was  made,  and  that  even  if  they  were  allowed  (as  ] 

I think  they  might  be)  to  appropriate  now  all  payments  shown  I 
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to  have  been  made  and  not  yet  appropriated,  the  result  would 
be  that  they  would  be  in  the  position  of  holding  unpaid  notes, 
payable  at  their  office,  which  had  been  in  their  possession  at  the 
time  of  the  conversation,  to  the  amount  in  the  aggregate  of 
$10,000,  not  $13,283.61,  and  that  (assuming  always  that  the 
notes  that  were  in  the  office  at  the  time  of  the  conversation  were 
presented  to  the  makers  for  payment)  their  claim  in  respect 
of  notes  presented  for  payment  would  have  to  be  reduced  accord- 
ingly. But  I do  not  think  it  requisite  to  enter  upon  a lengthy 
review  of  the  evidence  upon  which  this  conclusion  is  based,  be- 
cause, in  my  opinion,  it  is  impossible  upon  the  evidence  to  find 
that  a demand  for  payment,  either  of  the  notes  held  in  the  offices 
of  the  plaintiffs  or  of  any  notes,  was  made  upon  Greetings  Lim- 
ited, and  if  I am  right  as  to  that  the  question  of  the  whereabouts 
of  the  notes  is  of  no  importance  at  all.  For  the  same  reason, 
I omit  all  consideration  of  the  effect,  in  the  circumstances  of  this 
case,  of  the  requirement  of  sec.  85  of  the  Bills  of  Exchange  Act, 
that  the  holder  presenting  a bill  for  payment  shall  exhibit  it 
to  the  person  from  whom  he  demands  payment,  and  all  analysis 
of  the  judgment  in  Gilpin  v.  Ravage  (1908),  112  N.Y.  Sup.  802; 
118  N.Y.  Sup.  1108;  (1911)  94  N.E.R.  656,  in  which  the  subject 
is  fully  discussed.  What  Mr.  Chipman  was  discussing  with  the 
defendants  was  payment  by  the  defendants  of  the  debt  of  Greet- 
ings Limited,  which  everybody  knew  that  Greetings  Limited 
was  not  going  to  pay,  and  I cannot  think  that,  because  the  per- 
sons to  whom  Mr.  Chipman  was  speaking  were  officers  of  Greet- 
ings Limited  and  were  the  persons  to  whom  he  would  have 
spoken  if  he  had  been  demanding  payment  by  Greetings  Limited, 
it  is  legitimate  to  say  that  he  was  demanding  payment  by  Greet- 
ings Limited.  For  this  reason,  my  holding  is  that  the  notes 
were  not  presented  to  the  makers  for  payment. 

It  is  contended  that  the  defendants  promised  to  pay  the  notes, 
and,  consequently,  that  the  onus  is  cast  upon  them  of  proving 
laches  on  the  part  of  the  holders,  and  that  they  (the  defendants) 
were  ignorant  of  the  laches  when  they  made  their  promise: 
Falconbridge  on  Bills  of  Exchange,  5th  edition,  772;  Sparks 
V.  Hamilton  (1920),  47  O.L.R.  55,  at  p.  58;  Britton  v.  Milsom 
(1892),  19  O.A.R.  96.  It  is  said  that  the  promise  was  made 
on  two  occasions,  the  first  at  the  conversation  which  has  been 
under  discussion,  and  the  second  on  an  occasion  in  1934  when 
Mr.  Chipman  and  the  defendants  met  in  the  office  of  the  plain- 
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tiffs’  solicitors  with  a view  to  putting  into  writing  the  under- 
standing at  which  it  is  said  the  plaintiffs  and  the  defendants  | 
had  arrived.  In  my  opinion,  the  evidence  falls  just  short  of 
proving  the  promise.  On  each  of  the  occasions,  the  plaintiffs 
were  asserting  the  liability  of  the  defendants,  and  the  defendants 
while,  perhaps,  suggesting  that  the  plaintiffs  were  acting  unfairly 
in  calling  upon  them  for  payment,  were  not  denying  liability. 
Perhaps  there  was  a common  assumption  that  the  defendants 
were  liable;  but  I do  not  think  that  it  would  be  fair  to  find  on 
the  whole  of  the  evidence  that  there  was  an  express  promise 
by  them  to  pay.  Mr.  Chipman  speaks  of  such  a promise,  and 
I credit  him  with  intending  to  state  the  facts  as  he  understands 
them,  but  he  is  speaking  of  something  that  occurred  a long  time 
ago,  and,  having  regard  to  what  the  defendants  said  on  their 
examinations  for  discovery  and  at  the  trial,  I am  not  prepared 
to  go  the  whole  distance  and  to  find  that  there  was  a specific 
promise,  which  must  be  found  before  the  law  invoked  by  the 
plaintiffs  is  applied. 

Another  answer,  and,  as  I think,  the  real  answer,  to  the 
objection  based  upon  the  want  of  presentment  of  the  notes  to 
the  makers  for  payment  is,  that  the  statute  itself  made  such 
presentment  unnecessary.  The  document  executed  in  January, 
1932,  recited  an  agreement  on  the  part  of  the  plaintiffs  to  ad- 
vance money  to  Greetings  Limited,  and  proceeded,  as  has  been 
stated,  to  set  out  the  manner  in  which  the  advances  were  to  be 
made  and  secured.  The  advances  were  to  be  made  by  the  plain- 
tiffs giving  their  promissory  notes,  which  would  be  discounted 
by  their  bank,  and  they  were  to  be  secured  by  the  giving  to  the 
plaintiffs  of  the  promissory  notes  of  Greetings  Limited  endorsed  i 
by  the  defendants.  The  obligation  of  Greetings  Limited  to  the  | 
plaintiffs  was  to  repay  the  advances  made  by  the  plaintiffs,  the 
notes  were  a collateral  or  continuing  security  for  the  perform- 
ance of  that  obligation,  and,  as  such,  they  were  delivered  with 
the  assent  of  the  defendants.  By  sec.  180  of  The  Bills  of  Ex- 
change Act  “where  a note  payable  on  demand  has  been  endorsed, 
it  must  be  presented  for  payment  within  a reasonable  time  of 
the  endorsement”;  and  by  sec.  181  “if  a promissory  note  payable 
on  demand,  which  has  been  endorsed,  is  not  presented  for  pay- 
ment within  a reasonable  time,  the  endorser  is  discharged;  | 
Provided  that  if  it  has,  with  the  assent  of  the  endorser,  been 
delivered  as  a collateral  or  continuing  security  it  need  not  be 
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presented  for  payment  so  long  as  it  is  held  as  such  security.” 
The  combined  effect  of  these  two  sections  is,  in  my  opinion,  that 
no  delay  in  presenting  the  notes  to  Greetings  Limited  for  pay- 
ment had  the  effect  of  discharging  the  defendants.  By  sec.  184 
it  is  enacted  that  “presentment  for  payment  is  necessary  in  order 
to  render  the  endorser  of  a note  liable”;  but  by  sec.  92(a)  pre- 
sentment for  payment  is  dispensed  with  “where,  after  the  exer- 
cise of  reasonable  diligence,  presentment,  as  required  by  this 
Act,  cannot  be  effected.”  Now,  up  to  the  time  of  the  commence- 
ment of  this  action,  the  defendants  had  not  been  discharged, 
but  if  presentment  to  the  maker  for  payment  could  have  been 
effected,  it  ought  to  have  been  effected  before  the  defendants 
were  sued.  But  it  could  not  be  effected  (there  being  no  maker 
in  existence),  and  it  was  “dispensed  with.”  Therefore,  in  my 
opinion,  the  defendants  have  no  defence  to  the  claim  upon  the 
notes,  and  there  must  be  judgment  for  the  amount  sued  for, 
$13,920.80  with  interest  at  5 per  cent,  per  annum  from  the  date 
of  the  writ  until  judgment. 

There  is  no  answer  at  all  to  the  claim  in  respect  of  the  insur- 
ance premiums.  The  defendants  contracted  to  keep  the  policies 
in  force  and  make  payment  of  the  premiums  thereon  so  long  as 
any  portion  of  the  moneys  advanced  by  the  plaintiffs  remained 
outstanding  and  unpaid;  they  failed  to  perform  that  under- 
taking, and  the  plaintiffs  had  to  pay  the  premiums  in  order 
to  keep  the  policies  in  force,  and  are  entitled  to  recover  from 
the  defendants  the  amounts  paid.  On  that  account  they  are 
entitled  to  judgment  for  $1,615.06  with  interest  on  the  principal 
sum,  $1,508.36,  from  the  date  of  the  writ.  There  were  further 
payments  in  respect  of  the  years  1937  and  1938,  but,  unless 
the  defendants  will  consent,  the  sums  paid  in  those  years  cannot 
be  taken  into  the  account  of  moneys  recoverable  in  this  action, 
and  the  plaintiffs  will  have  to  enforce  their  rights  in  other 
proceedings. 

The  defendants  must  pay  the  plaintiffs’  costs  of  the  action. 

There  was  a counterclaim  which  has  not  been  discussed. 
At  the  trial  it  was  agreed  that  it  should  be  dismissed  without 
costs. 


Judgment  for  the  'plaintiffs  with  costs. 
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[COURT  OF  APPEAL.] 

Speers  et  al.  v.  Griffin  et  al. 

Negligence — Motor  vehicles — Collision  between  motor  vehicle  and  a 

truck  which  had  stopped  momentarily  at  the  side  of  the  highway— 

Meaning  of  words  '‘park  or  leave  standing''  in  sec.  40(1)  of  The 

Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  considered. 

Sec.  40(1)  of  The  Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  provides 
that  “no  person  shall  park  or  leave  standing  any  vehicle  whether 
attended  or  unattended  upon  the  travelled  portion  of  a highway 
outside  of  a city,  town  or  village,  when  it  is  practicable  to  park  or 
leave  such  vehicle  off  the  travelled  portion  of  such  highway;  pro- 
vided, that  in  any  event,  no  person  shall  park  or  leave  standing  any 
vehicle,  whether  attended  or  unattended,  upon  such  a highway  unless 
a clear  view  of  such  vehicle  may  be  obtained  from  a distance  of  at 
least  two  hundred  feet  in  each  direction  upon  such  highway.” 

Held,  that  the  words  “park  or  leave  standing”  in  sec.  40(1)  do  not  apply 
to  a situation  where  the  driver  of  a vehicle  has  remained  in  his  place 
in  the  vehicle  and  has  stopped  the  vehicle  momentarily  with  the 
intention  to  proceed  directly.  The  word  “park”  involves  more  than 
a momentary  stop,  and  the  words  “leave  standing”  are  not  satisfied 
by  the  mere  stopping  of  the  vehicle,  the  driver  remaining  in  his  place 
and  intending  to  proceed  directly. 

An  appeal  by  the  defendants  from  a judgment  of  Makins  J. 
whereby  the  plaintiffs  were  awarded  damages  against  the  defen- 
dants for  personal  injuries  received  by  the  plaintiffs. 

June  6th  and  7th,  1939.  The  appeal  was  heard  by  Robertson 
C.J.O.,  Middleton  and  Fisher  JJ.A. 

C.  W.  R.  Bowlby,  K.C.,  for  the  defendants,  appellants. 

R.  L.  Kellock,  K.C.,  and  R.  W.  Treleaven,  K.C.,  for  the  plain- 
, tiffs,  respondents. 

June  16th,  1939.  Robertson  C.J.O.: — An  appeal  from  the 
judgment  of  Makins  J.  after  the  trial  of  the  action  by  him,  with- 
out a jury,  at  Hamilton. 

On  the  11th  November,  1938,  at  about  six  o’clock  in  the 
evening,  the  respondent  Marjorie  Speers,  was  driving  the  motor 
car  of  her  father,  the  respondent  Austin  H.  Speers,  from  Guelph 
to  Hamilton.  She  had  with  her  her  friends,  the  respondents 
Alice  Blessinger  and  Muriel  Ghent. 

When  Miss  Speers,  travelling  south  on  the  proper  side  of 
the  road  and  at  about  forty  miles  per  hour,  was  near  a post 
office  known  as  Harpers  Corners,  she  saw  another  motor  car 
coming  towards  her  from  the  south.  This  motor  car  had  glaring 
head  lights,  and  for  a little  while  as  it  drew  near  and  until  it 
had  passed.  Miss  Speers  was  almost  blinded  by  them.  Instantly, 
when  this  car  had  passed,  she  saw  about  a car-length  ahead  of 
her  the  rear  end  of  a large  motor-truck,  standing  partly  on  the 
pavement  and  partly  on  the  shoulder  of  the  road.  She  tried 
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to  throw  her  car  to  the  left  and  escape,  but  without  success. 
The  right  front  part  of  her  car  crashed  into  the  rear  of  the 
truck  with  disastrous  consequences  to  both  the  car  and  its 
passengers. 

The  presence  of  the  standing  truck  in  this  position  is  ex- 
plained in  this  way: 

To  the  east  of  the  highway  at  this  point  there  is  a gravel  pit. 
During  the  day  the  appellant  Marr  had  been  hauling  gravel  from 
this  pit  for  the  appellant  Griffin,  with  the  latter’s  motor-truck. 
One  Gillaland  was  his  helper.  Having  taken  on  the  last  load 
of  gravel  for  the  day,  Marr  drove  the  loaded  truck  out  the  gate- 
way that  gives  entrance  to  the  gravel  pit,  on  to  the  highway. 
It  was  necessary  to  close  the  gate  before  leaving,  and,  as  the 
gate  swings  outwards,  it  could  not,  in  any  event  without  a good 
deal  of  manoeuvring,  be  closed  until  the  truck  was  driven  so  far 
forward  that  its  front  end  would  project  upon  the  pavement. 
Thinking  it  would  be  dangerous  to  travellers  going  north  upon 
the  highway  to  place  the  front  of  the  truck  in  that  position  while 
the  gate  was  being  closed,  Marr,  whose  way  was  to  the  south, 
drove  the  truck  over  to  the  west  side  of  the  highway  and,  head- 
ing south,  placed  it  with  the  right  wheels  on  the  west  shoulder 
of  the  highway,  and  the  left  wheels  on  the  pavement  at  a point 
about  thirty  feet  south  of  the  entrance  to  the  gravel  pit.  He 
waited  there  for  Gillaland  to  shut  the  gate  and  get  upon  the 
truck.  In  less  than  a minute  the  accident  occurred.  Gillaland 
had  shut  the  gate  and,  coming  towards  the  truck,  had  got  as 
far  as  the  east  side  of  the  pavement  when  he  saw  two  cars 
approaching,  one  from  the  south  and  one  from  the  north,  and 
he  waited  for  them  to  pass.  They  passed  each  other  a little 
to  the  north  of  him,  and  almost  at  once  the  south-bound  car 
crashed  into  the  rear  of  the  truck.  It  is  said  that  it  was  only 
about  three-quarters  of  a minute  after  the  truck  had  driven  out 
on  the  highway  that  the  accident  happened. 

Respondents  brought  action  against  appellants  as  the  owner 
and  the  driver  of  the  truck,  and  alleged  that  the  accident  was 
caused  by  the  appellants’  negligence,  and  particularly  that  there 
had  been  a breach  of  sub-section  1 of  sec.  40  of  The  Highway 
Traffic  Act,  R.S.O.  1937,  ch.  288,  and  that  there  were  not  proper 
lights  on  the  truck;  appellants  denied  negligence  on  their  part, 
and  alleged  negligence  on  the  part  of  Miss  Speers,  the  driver  of 
the  motor-car.  They  said  that  she  failed  to  keep  a proper  look- 
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out  and  was  driving  at  an  excessive  rate  of  speed  under  the  cir- 
cumstances. Appellants  pleaded  alternatively  that  the  accident 
was  caused  by  the  negligence  of  other  users  of  the  highway,  to 
them  unknown,  having  in  mind  no  doubt  the  driver  of  the  north- 
bound motor-car  with  glaring  head-lights.  Appellant  Griffin 
counterclaimed  for  damages  to  his  truck. 

The  learned  trial  Judge  found  both  appellant  and  respondent 
drivers  negligent.  He  held  that  the  truck  should  not  have  been 
standing  where  it  was,  and,  as  I read  his  reasons  for  judgment, 
that  there  was  a breach  of  sub-section  1 of  sec.  40  of  The  High- 
way Traffic  Act,  R.S.O.  1937,  ch.  288.  He  held  that  the  driver  of 
the  motor-car  “was  negligent  in  not  observing  the  parked  truck 
in  time  to  avoid  it.”  He  held  that  the  negligence  of  each  driver 
was  contributory  to  the  accident  and  he  apportioned  the  fault, 
sixty  per  cent,  to  the  driver  of  the  motor-car  and  forty  per  cent, 
to  the  driver  of  the  truck. 

I have  difficulty  in  finding  negligence  on  the  part  of  either 
driver.  As  to  the  driver  of  the  truck,  I think  the  trial  Judge 
must  have  concluded — and  in  any  event  it  is  the  proper  con- 
clusion upon  the  evidence — that  the  truck  was  placed  as  far 
to  the  right  and  over  upon  the  shoulder  of  the  road  as  safety 
would  permit.  No  specific  finding  is  made  as  to  the  lights  on 
the  rear  of  the  truck,  of  whose  dimness  respondents  complain, 
except  the  findings  that  the  lights  were  on  at  the  time  of  the 
accident,  and  that  Miss  Speers  should  have  seen  them.  Miss 
Speers  has  no  doubt  a vivid  recollection  of  her  momentary  view 
of  the  truck  and  of  its  position  on  the  highway,  in  the  instant 
before  the  collision,  but  it  is  impossible  to  prefer  her  evidence, 
either  as  to  the  position  of  the  car  or  as  to  the  clearness  of  the 
lights,  to  that  of  other  witnesses,  particularly  in  view  of  the 
finding  of  the  trial  Judge.  There  is  no  negligence  chargeable 
to  the  driver  of  the  truck  in  respect  of  these  matters,  and  unless 
sub-section  1 of  sec.  40  forbids  it,  I do  not  think  there  was  any- 
thing negligent  or  improper  in  stopping  the  truck  where  it  was 
stopped  for  the  moment  or  two  required  to  close  the  gate.  It 
was  a necessary  thing  to  do,  and  I think  reasonable  care  was 
taken  for  the  safety  of  others  using  the  highway. 

Sub-section  1 of  sec.  40  of  The  Highway  Traffic  Act  is  as 
follows : 

“No  person  shall  park  or  leave  standing  any  vehicle  whether 
attended  or  unattended,  upon  the  travelled  portion  of  a highway, 


C.A. 


Speers  et  aL  v*  Griffin  et  aL 


Robertson  C.J.O.  555 


outside  of  a city,  town  or  village,  when  it  is  practicable  to  park 
or  leave  such  vehicle  off  the  travelled  portion  of  such  highway; 
provided,  that  in  any  event,  no  person  shall  park  or  leave  stand- 
ing any  vehicle,  whether  attended  or  unattended,  upon  such  a 
highway  unless  a clear  view  of  such  vehicle  may  be  obtained 
from  a distance  of  at  least  two  hundred  feet  in  each  direction 
upon  such  highway.” 

I think  the  words  “park  or  leave  standing”  in  this  sub-section 
import  conduct  substantially  different  from  the  conduct  of  the 
driver  of  the  truck  on  this  occasion.  The  word  “park,”  when 
used  in  this  sense,  involves  more  than  a momentary  stop.  The 
Oxford  dictionary  connects  this  use  of  the  word  “park”  with 
its  use  as  a noun  in  such  expressions  as  an  “artillery  park”  in  a 
military  encampment.  The  words  “leave  standing”  are  not  satis- 
fied by  the  mere  stopping  of  the  car,  the  driver  remaining  in 
his  place  and  intending  to  proceed  directly.  If  the  legislature 
had  meant  to  forbid  all  stopping  of  a car  on  the  highway,  except 
as  provided  in  this  sub-section,  words  of  different  import  would 
have  been  used.  I am  of  the  opinion  that  there  was  no  trans- 
gression of  this  sub-section,  and,  consequently,  that  the  appellants 
cannot  be  held  responsible  in  any  degree  for  the  accident. 

I am  further  unable  to  conclude  that  Miss  Speers  was  negli- 
gent. She  was  an  experienced  and  so  far  as  appears,  a com- 
petent driver,  and  I think  the  evidence  establishes  that  she  was 
attending  to  the  business  of  driving.  She  was  undoubtedly 
prevented  by  the  glaring  lights  of  the  car  approaching  from  the 
south  from  seeing  the  much  dimmer  lights  on  the  truck. 
Perhaps  some  drivers  would  have  distinguished  the  form  of  the 
truck  itself  in  the  light  thrown  by  one  or  other  of  the  cars 
approaching  it,  but  all  drivers  are  not  equally  keen-sighted  and 
alert  to  interpret  what  they  see  indistinctly,  and  at  night  such 
objects  are  very  difficult  to  distinguish  against  the  dull  back- 
ground of  the  highway.  I think  Miss  Speers  is  fairly  entitled 
to  be  relieved  of  any  finding  of  negligence  against  her. 

In  the  result  there  can  be  no  recovery  by  either  party  from 
the  other.  The  appeal  of  the  defendants  against  the  judgment 
awarding  damages  to  the  plaintiffs  should  be  allowed,  and  that 
action  should  be  dismissed.  The  plaintiff’s  cross-appeal  for  an 
increase  in  the  amount  of  damages  awarded  is  necessarily  also 
dismissed.  Defendant  Griffin’s  appeal  in  respect  of  his  counter- 
claim, and  the  counterclaim  itself  should  be  dismissed.  As  to 
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costs  it  may  be  that  in  view  of  the  very  great  expense  and  serious 
injuries  of  the  plaintiffs,  sustained  without  fault. on  their  part, 
the  defendants  may  see  their  way  to  forego  costs,  the  plaintiffs 
doing  the  same,  but  if  this  is  not  agreed  to,  the  costs  of  action, 
counterclaim,  appeals  and  cross-appeal  will  in  each  case  follow 
the  event. 

Middleton  J.A.  agreed  with  Robertson  C.J.O. 

Fisher  J.A.  (dissenting  in  part) : — The  action,  out  of  which 
this  appeal  by  the  defendants  from  the  judgment  of  the  Honour- 
able Mr.  Justice  Makins  arises,  concerns  a collision  between  a 
motor  vehicle  owned  by  the  plaintiff  A.  H.  Speers  and  driven 
by  his  daughter  Marjorie  Speers  upon  a paved  highway  twenty- 
one  feet  wide,  and  which,  for  the  purposes  of  this  appeal,  may 
be  described  as  running  north  and  south.  The  collision  took 
place  about  6 p.m.  on  November  11th,  1938.  The  highway  is 
a straight  one  and  it  had  become  dark.  Riding  in  the  front  seat 
with  Marjorie  Speers  were  the  plaintiffs  Alice  Blessinger  and 
Muriel  Ghent.  The  learned  Judge  found  that  the  collision  was 
due  to  the  combined  negligence  of  the  driver  of  the  motor  vehicle 
and  the  defendant  Marr,  the  driver  of  the  truck  owned  by  the 
defendants  Griffin  and  Son.  The  learned  Judge  apportioned  the 
degrees  of  negligence  as  follows:  to  the  driver  of  the  motor 
vehicle  60  per  cent,  and  to  the  driver  of  the  truck  40  per  cent., 
and  he  awarded  the  following  damages : 


To  the  plaintiff  A.  H.  Speers  $280.00 

To  the  plaintiff  Marjorie  Speers  200.00 

To  the  plaintiff  Alice  Blessinger  1,800.00 

To  the  plaintiff  Muriel  Ghent  1,200.00; 


and  on  the  counterclaim  to  the  defendants  Griffin  and  Son 
$130.40  as  against  the  plaintiffs  Marjorie  Speers  and  A.  H. 
Speers. 

The  respondents  cross-appeal  on  the  quantum  of  damages 
only. 

Briefly  the  facts  leading  up  to  the  collision  are  as  follows. 
The  defendant  Marr,  operating  the  truck  for  the  defendants 
Griffin  and  Son,  was  engaged  in  hauling  gravel  from  a pit  situate 
in  a field  on  the  east  side  of  the  highway,  the  entrance  thereto 
being  through  a gate  which  opened  towards  the  highway;  a man 
named  Gillaland  was  Marr’s  helper  and  had  opened  the  gate 
to  permit  Marr  to  enter  the  highway  and  after  the  truck  had 
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entered  Gillaland  remained  to  close  the  gate;  in  the  meantime 
the  truck  proceeded  over  to  the  west  side  of  the  highway  and 
turned  south  until  the  right  wheels  were  on  the  west  shoulder 
of  the  highway  and  the  left  wheels  on  the  pavement,  with  the 
rear  of  the  truck  pointing  slightly  to  the  north-east  and  at 
about  the  centre  of  the  highway;  when  the  truck  was  in  that 
position  it  stopped  for  about  one  minute  awaiting  Gillaland 
to  close  the  gate  and  return  to  the  truck;  while  the  truck  was 
momentarily  standing  it  was  struck  at  the  left  rear  end  by  the 
plaintiffs’  motor  vehicle  which  was  at  that  time  proceeding 
southerly  at  an  admitted  rate  of  speed  of  forty  miles. 

It  is  claimed  that  the  lights  of  the  plaintiffs’  car  were  on, 
and  the  learned  Judge  has  found  that  the  two  rear  clearance 
lights  and  the  rear  tail  light  of  the  truck  were  burning  at  the 
time  of  the  accident.  The  evidence  is  that  the  head  lights  of 
the  motor  vehicle  and  the  rear  lights  of  the  truck  would  give 
warning  ahead  for  at  least  200  feet,  and  that  the  red  tail  lamp  on 
this  clear  night,  and  on  the  straight  and  level  road,  would  give 
warning  for  several  hundred  yards. 

The  driver  of  the  motor  vehicle  admitted  that  she  did  not 
see  the  truck  until  she  was  the  length  of  her  car  from  it,  and 
gave  as  an  excuse  that  she  was  prevented  from  seeing  it  earlier 
because  of  the  glaring  headlights  of  an  approaching  car  from 
the  north. 

After  a critical  and  careful  analysis  of  the  evidence  I am 
firmly  convinced  that  the  glaring  lights  from  the  approaching 
car  would  not,  and  did  not,  prevent  the  driver  of  the  motor 
vehicle  from  observing  this  truck  in  ample  time  to  avoid  an 
impact  with  it. 

The  driver  of  the  plaintiffs’  car  admitted  that  she  observed 
the  approaching  car  from  the  south  with  its  head  lights  for  some 
distance  and  before  the  oncoming  car  had  reached  the  truck. 
If  that  is  so  what  possible  excuse  can  there  be  for  the  driver 
of  the  motor  vehicle  at  that  time  with  the  lights  of  her  car 
on  and  throwing  a light  at  least  200  feet  ahead  not  having  ob- 
served an  obstacle  as  large  as  this  truck?  Also  apart  from 
her  own  lights  the  driver  of  the  plaintiffs’  car  had  at  that  time 
for  observation  the  lights  on  the  rear  of  the  truck.  Also  there 
is  the  undoubted  fact  that,  considering  the  location  of  and  the 
size  of  the  truck  upon  the  highway,  the  lights  from  the  oncoming 
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car  would  strike  and  light  up  the  truck  and  thereby  give  to  the 
plaintiff  driver  notice  of  the  truck  ahead  of  her. 

I am  at  a loss  to  understand  how  much  more  notice  and 
warning  any  driver  would  require  than,  as  stated,  the  lighting 
up  of  the  truck  by  the  oncoming  car,  the  lighting  up  of  the 
truck  by  her  own  lights  and  the  lights,  including  the  red  tail 
light,  at  the  rear  of  the  truck,  and  how  and  why  it  was  not 
possible  for  the  driver  of  the  motor  vehicle  to  have  clearly 
observed  the  truck  for  some  distance  before  she  was  within 
a car  length  from  it.  There  is  an  abundance  of  evidence  sup- 
porting the  learned  Judge’s  finding  that  the  plaintiff  driver 
was  negligent  in  not  observing  the  truck  “in  time  to  avoid  it’’, 
and  that  finding  could  not  have  been  made  by  the  learned  trial 
Judge  if  he  thought  the  lights  from  the  approaching  car  were 
a reason  for  her  not  seeing  the  truck. 

Based  on  all  these  facts  the  inescapable  inference  must  be 
that  the  driver,  for  some  unaccountable  reason,  could  not  have 
been  keeping  a proper  look-out  as  was  her  imperative  duty,  and 
that  the  evidence  is  conclusive  in  establishing  that  the  sole  and 
a proximate  cause  of  the  collision  was  not  due  to  the  approach- 
ing headlights,  or  to  the  presence  of  the  momentarily  standing 
truck  on  the  highway,  but  to  reckless  and  careless  driving  and  a 
failure  to  keep  a proper  look-out. 

During  the  argument  before  this  Court  counsel  for  the  re- 
spondents was  asked  to  mention  all  the  acts  of  negligence  he 
relied  on,  of  the  driver  of  the  truck  that  caused  this  accident, 
and  his  reply  was  that  there  were  two : 

(1)  Faulty  rear  lights  on  the  truck. 

(2)  Leaving  the  truck  standing  on  the  highway. 

As  stated,  the  learned  Judge  found,  and  rightly  so,  that  all 
the  rear  and  tail  lights  of  the  truck  were  burning,  and  that 
suggested  act  of  negligence  cannot  be  considered  as  one  of  the 
causes  for  the  collision. 

The  second  and  only  other  act  of  negligence  alleged  by  coun- 
sel for  the  respondents  was  in  the  driver  of  the  truck  leaving  it 
standing  on  the  highway  contrary  to  section  40(1)  of  The 
Highway  Traffic  Act,  R.S.O.  1937,  ch.  288,  which  reads : 

“No  person  shall  park  or  leave  standing  any  vehicle  whether 
attended  or  unattended,  upon  the  travelled  portion  of  a highway, 
outside  of  a city,  town  or  village,  when  it  is  practicable  to  park 
or  leave  such  vehicle  off  the  travelled  portion  of  such  highway; 
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provided,  that  in  any  event,  no  person  shall  park  or  leave  stand- 
ing any  vehicle,  whether  attended  or  unattended,  upon  such  a 
highway  unless  a clear  view  of  such  vehicle  may  be  obtained 
from  a distance  of  at  least  two  hundred  feet  in  each  direction 
upon  such  highway.” 

The  learned  Judge  also  found  that  the  truck  need  not  have 
been  left  standing  as  it  was  practicable  to  have  parked  it  in  an 
open  space  some  200  yards  south,  but  Marr,  the  driver  of  the 
truck,  states  that  he  knew  nothing  of  that  opening  into  which 
to  turn  his  truck. 

I have  had  the  advantage  of  reading  the  reasoning  and  con- 
clusions of  my  Lord  the  Chief  Justice,  dealing  with  the  question 
of  leaving  the  truck  standing  on  the  highway  contrary  to  section 
40(1),  and  I agree  that  there  was,  on  the  facts  in  this  case,  no 
transgression  of  this  sub-section. 

I would  allow  the  appeal  with  costs  and  dismiss  the  action 
with  costs,  and  I can  see  no  reason  for  disallowing  the  counter- 
claim of  the  defendants  GrifRn  & Sons. 

Appeal  of  defendants  allowed  and  action  dismissed;  counter- 
claims of  defendants  dismissed;  Fisher  J.A.,  who  would  dismiss 
action  and  enter  judgment  for  defendants  on  counterclaims, 
dissenting  in  part. 
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[COURT  OF  APPEAL.] 

Drocske  et  ah  v.  Champlain  Coach  Lines  Inc, 

Practice — Service  of  writ  on  foreign  corporation — Service  effected  on 
officer  of  Canadian  company  which  sold  tickets  for  transportation 
on  bus  lines  of  foreign  company — Scope  of  Rule  23 — Whether  per- 
son includes  corporation. 

Consolidated  Rule  23  provides  in  part  that  “any  person  who  within 
Ontario  transacts  or  carries  on  any  of  the  business  of  or  any  business 
for  any  corporation  whose  chief  place  of  business  is  without  Ontario 
shall  for  the  purpose  of  being  served  as  aforesaid  be  deemed  the 
agent  thereof.” 

Held,  (1)  The  word  “person”  in  Rule  23  includes  a corporation,  and 
hence  a corporation  within  Ontario  which  carries  on  any  business 
for  a corporation  whose  chief  place  of  business  is  without  Ontario 
is  for  the  purpose  of  service  of  a writ  of  summons  the  agent  of  the 
corporation  whose  chief  place  of  business  is  without  Ontario:  The 
Interpretation  Act,  R.S.O.  1937,  ch.  1,  secs.  6 and  32. 

(2)  A motor  coach  company  which  sells  tickets  and  completes  arrange- 
ments in  Ontario  for  the  carriage  of  passengers  on  motor  buses 
operated  outside  of  Ontario  by  another  motor  coach  company  whose 
chief  place  of  business  is  without  Ontario,  thereby  transacts  busi- 
ness for  the  latter  company  within  the  meaning  of  Rule  23  and  is 
the  agent  of  the  latter  company  for  the  purpose  of  the  service  of  a 
writ  of  summons:  Ingersoll  Packing  Co.  v.  New  York  Central  and 
Hudson  River  Railway  Co.  and  Cunard  Steamship  Co.  Ltd.  (1918), 
42  O.L.R.  330,  applied. 

An  appeal  by  the  defendant,  pursuant  to  leave  granted  by 
Urquhart  J.,  from  an  order  of  Makins  J.  dismissing  an  appeal 
by  the  defendant  from  an  order  of  the  Local  Master  at  Ottawa 
dismissing  a motion  by  the  defendant  for  an  order  setting  aside 
the  service  of  the  writ  of  summons. 

September  13th,  1939.  The  appeal  was  heard  by  Riddell, 
McTague  and  Gillanders  JJ.A. 

J.  D.  Watt,  for  the  defendant,  appellant. 

W.  F.  Schroeder,  K.C.,  for  the  plaintiffs,  respondents. 

September  26th,  1939.  Riddell  J.A.  : The  plaintiffs  in  Sep- 

tember, 1938,  bought  from  the  Colonial  Coach  Lines,  Limited, 
of  Ottawa,  tickets  entitling  them  to  carriage  from  Ottawa  by 
this  Company  to  Montreal,  and  then  by  the  defendant  Company 
incorporated  by  the  State  of  Vermont  from  Montreal  to  New 
York.  It  is  claimed  that,  while  running  from  Montreal  to  New 
York,  in  the  United  States,  the  car  of  the  defendant  negligently 
ran  into  another  and  the  plaintiffs  suffered  injury  thereby. 

In  April,  1939,  the  plaintiffs  issued  a writ  of  summons,  claim- 
ing damages  for  breach  of  the  implied  contract  to  carry  with 
due  care,  and  caused  it  to  be  served  on  one  Butler,  the  Superin- 
tendent at  Ottawa  of  the  Colonial  Coach  Lines,  Limited. 
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An  application  to  set  aside  the  service  was  dismissed  by  the 
Local  Master  at  Ottawa,  which  was  confirmed  by  Mr.  Justice 
Makins,  on  motion  being  made  appealing  from  this  decision 
Mr.  Justice  Urquhart  granted  leave  to  appeal  from  this  decision 
and  the  case  has  now  come  before  us. 

The  decision  must  rest  on  the  interpretation  of  Rule  23, 
it  being  contended  (1)  that  when  the  Rule  says  that  “Any  per- 
son, who,  within  Ontario,  transacts  or  carries  on  . . . any 

business  for  any  corporation,  whose  chief  place  of  business  is 
without  Ontario,  shall,  for  the  purpose  of  being  served  . . . 

be  deemed  the  agent  thereof,”  it  is  meant  that  only  individuals 
are  meant  and  corporations  are  excluded;  (2)  that  the  person 
who  sold  the  tickets  did  not  transact  any  business  for  the  de- 
fendant— the  act  was  done  for  his  company. 

To  the  latter  contention  I give  full  credence,  but  it  cannot 
be  considered  that  in  selling  tickets  entitling  the  purchaser  to 
be  carried  by  the  defendant,  the  Canadian  company  was  not 
transacting  that  business  for  the  defendant. 

The  Canadian  company  can  be  served  as  agent  for  the  de- 
fendant. How  then  is  it  to  be  served?  In  my  opinion,  the 
disposition  of  this  question  rests  on  very  simple  grounds.  Our 
Rules  of  Court  are  authorized  by  an  Act  of  the  Legislature,  and 
consequently  come  under  sec.  6 of  The  Interpretation  Act, 
R.S.O.  1937,  c.  1,  which  reads  “where  any  Act  confers  power 
to  make  . . . regulations  . . . expressions  used  therein, 

unless  the  contrary  appears,  shall  have  the  same  meaning  as  in 
the  Act  conferring  the  power.”  The  Act  conferring  the  power 
is  an  Act  of  the  Legislature  coming  within  the  provisions  of 
The  Interpretation  Act,  R.S.O.  1937,  c.  1,  sec.  32  (ze),  which 
provides  that  “In  every  Act,  unless  the  context  otherwise  re- 
quires . . . ‘Person’  shall  include  any  body  corporate  or 

politic  . . . .” 

The  enabling  Act  then  must  construe  “Person”  as  including 
“any  body  corporate  or  politic”;  and  sec.  6 requires  the  Rule 
to  interpret  the  word  in  the  same  sense. 

Consequently,  when  Rule  23  speaks  of  “Any  person”,  it 
includes  “Any  corporation”  and  the  Canadian  company  is  a 
“Person”  for  the  purpose  stated.  Then  Rule  23  also  provides  that 
“A  corporation  may  be  served  with  a writ  of  summons  by  de- 
livering a copy  to  . . . the  . . . Clerk  or  Agent  of  such 

corporation  or  of  any  branch  thereof  in  Ontario”,  and  it  cannot 
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be  contended  that  the  person  so  served  in  this  case  did  not 
come  within  these  words. 

I would  dismiss  the  appeal,  with  costs  throughout. 

Gillanders  J.A.:  This  is  an  appeal,  by  leave  granted  by 

Mr.  Justice  Urquhart,  from  a judgment  of  Mr.  Justice  Makins 
dismissing  with  costs  an  appeal  from  the  Local  Master  at 
Ottawa,  who  dismissed  the  defendant’s  application  to  set  aside 
the  service  of  the  writ  of  summons  in  this  action.  The  question 
involved  is  whether  on  the  facts  of  this  case  the  defendant 
company,  a foreign  corporation  having  its  head  office  in  the 
State  of  Vermont,  in  the  United  States  of  America,  was  properly 
served  with  the  writ  of  summons  herein  in  pursuance  of  the 
provisions  of  Rule  23. 

The  plaintiffs,  desiring  to  go  from  Ottawa  to  New  York, 
went  in  Ottawa  to  the  offices  of  the  Colonial  Coach  Lines, 
Limited,  a company  incorporated  in  Ontario  having  its  head 
office  at  Ottawa,  and  there  purchased  tickets  for  such  passage 
via  a bus  or  buses  of  the  Colonial  Company  from  Ottawa  to 
Montreal,  and  from  Montreal  to  New  York  via  a bus  or  buses 
of  the  defendant  company  Champlain  Coach  Lines  Incorpor- 
ated. The  defendant  corporation  is,  as  stated,  a foreign  corpora- 
tion, and,  it  is  said,  operates  buses  from  Montreal  to  New  York 
but  not  in  Ontario,  has  no  assets  in  Ontario  and  no  license  to 
carry  on  business  within  this  Province.  The  tickets  issued  by 
Colonial  Coach  Lines,  Limited  to  the  plaintiffs  stated,  inter  aim, 
“RESPONSIBILITY.  In  selling  this  ticket  and  checking  bag- 
gage hereon,  the  selling  carrier  acts  only  as  agent  and  is  not 
responsible  for  any  claim  arising  beyond  its  own  lines.” 

It  is  alleged  that  the  defendant’s  motor  coach  in  which  the 
plaintiffs  were  passengers  collided  with  a parked  truck  on  a 
highway  in  the  State  of  New  York  in  the  United  States  and 
the  plaintiffs  were  injured;  and,  subsequently,  they  issued  the 
writ  in  this  action  claiming  damages  for  negligence,  and  served 
the  same  with  a statement  of  claim  by  leaving  them  with  one 
Butler,  Superintendent  at  Ottawa  of  Colonial  Coach  Lines, 
Limited  as  agent  for  the  purpose  of  service  on  the  defendant 
corporation. 

Butler  made  an  affidavit  in  the  proceedings  on  which  he  was 
examined.  It  appears  that  Colonial  Coach  Lines,  Limited  and 
the  defendant  company  are  members  of  an  association  called 
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The  National  Bus  Traffic  Association,  and  that  members  of  this 
association  “will  accept  one  another’s  tickets’’,  as  the  witness 
says,  that  Colonial  Coach  Lines,  Limited  may  without  reference 
to  the  defendant  company  sell  passenger  tickets  over  the  de- 
fendant company’s  lines  which  will  be  accepted  by  that  com- 
pany, and  this  arrangement  has  been  in  effect  for  some  9 years. 
The  defendant  company  collects  the  tickets  and  at  the  end  of 
each  month  invoices  the  Colonial  Company  for  the  tickets  col- 
lected at  actual  value,  less  a commission  of  10  per  cent.,  which 
is  retained  by  the  Colonial  Company  as  its  commission.  The 
Colonial  Company  is  not  required  to  make  application  to  the 
defendant  company  for  reservations  or  passage.  It  has  author- 
ity to  sell  and  issue  the  tickets  itself,  which  are  accepted  by 
the  defendant  company.  It  is  said  this  arrangement  applies  as 
between  all  members  of  the  association.  They  can  in  this  way 
provide  wide  and  extensive  facilities  for  those  desiring  to  travel. 

Counsel  for  the  defendant  contends  that  the  Colonial  Com- 
pany was  not  an  agent  for  the  purpose  of  service  of  the  writ 
in  this  action  under  the  provisions  of  Rule  23,  which  provides 
in  part:  “Any  person  who,  within  Ontario,  transacts  or  carries 

on  any  of  the  business  of,  or  any  business  for,  any  corporation 
whose  chief  place  of  business  is  without  Ontario,  shall  for  the 
purpose  of  being  served  as  aforesaid,  be  deemed  the  agent 
thereof.” 

The  question  in  each  case  as  to  whether  the  person  served 
comes  within  the  provisions  of  the  rule  is  primarily  one  of  fact; 
but  an  examination  of  how  the  Rule  has  been  applied  is  helpful. 
As  pointed  out  in  various  cases,  the  terms  of  our  Rule  are  wider 
than  those  of  the  corresponding  English  Rule.  There  are  no 
words  in  the  English  Rule  similar  to  those  in  the  last  sentence 
of  section  1 of  the  Rule,  so  that  the  English  cases  are  of  limited 
assistance.  The  helpful  case  of  Ingersoll  Packing  Co.  v.  New 
York  Central  and  Hudson  River  Railway  Co.  and  Cunard  Steam- 
ship Co.  Ltd.  (1918),  42  O.L.R.  330,  decided  by  Mr.  Justice 
Hasten,  and  in  which  service  on  a foreign  corporation  was 
upheld,  discusses  the  question  fully.  Referring  to  the  English 
Rule,  and  after  reviewing  various  cases,  the  learned  Judge  says, 
at  page  336: 

“Under  the  English  Rule  the  question  is,  whether  the  com- 
pany is  exercising  judgment  and  making  determinations  regard- 
ing this  business  at  some  place  within  the  jurisdiction,  and  the 


564 


Ontario  Reports. 


[1939] 


cases  to  which  I have  referred  make  it  plain  that  the  mere 
receipt  and  transmission  of  the  negotiations  pro  and  con,  with- 
out any  power  to  the  agent  or  representative  to  act  except  on 
specific  instructions,  is  not  transacting  business  within  the  juris- 
diction so  as  to  bring  the  foreign  corporation  ‘here.’  In  other 
words,  the  English  principle  is  bottomed  on  this;  that  the  foreign 
corporation  must  be  ‘here,’  that  it  can  only  be  ‘here’  if  it  has 
a branch  or  representative  here  who  can  do  things — not  a mere 
conduit-pipe  to  receive  proposals  and  report  answers.” 

Mr.  Watt  distinguishes  this  case  from  the  one  at  bar  by 
pointing  out  that  in  addition  to  a commission  the  Reford  Com- 
pany there  received  an  annual  allowance  of  $2,000  toward  the 
expenses  of  the  Toronto  office  (although  I think  that  is  of  no 
importance),  and  the  defendant  Cunard  Steamship  Company, 
Limited,  a foreign  corporation,  advertised  the  Reford  Company 
as  its  agent,  and  it  was  so  listed  in  the  telephone  book.  On  the 
other  hand,  it  is  pointed  out  that,  although  the  Reford  Company 
arranged  passenger  transportation  and  freight  contracts  and 
sold  money  orders  for  the  Cunard  Company,  its  agency  was  of 
a limited  kind,  and,  on  application  for  transportation  of  persons 
or  freight,  had  to  communicate  with  the  Cunard  Company  at 
one  of  its  offices  in  New  York  or  Montreal  and  ascertain  whether 
or  not  space  was  available  and  the  rate  at  which  the  business 
could  be  done,  and  had  no  power  to  allot  space  or  fix  the  rate 
or  modify  or  vary  the  rates  and  terms  on  freight  or  passenger 
contracts.  In  a later  case  of  Appel  v.  Anchor  Insurance  and 
Investment  Corporation  Ltd.  (1921),  21  O.W.N.  25,  Mr.  Justice 
Middleton,  on  quite  a different  state  of  facts,  set  aside  the  service 
of  the  writ  and  says  in  part  at  p.  26: 

“The  Rule  now  in  force,  so  far  as  this  application  was  con- 
cerned, was  precisely  the  same  as  that  in  force  when  Murphy 
v.  Phoenix  Bridge  Co.  (1889),  18  P.R.  406  and  495,  was  deter- 
mined. There  was,  in  that  case,  difference  of  judicial  opinion 
as  to  the  effect  to  be  given  to  the  words,  but  in  the  end  the 
apparently  wide  provision  of  the  Rule  was  much  restricted,  and 
it  was  held  by  the  Court  of  Appeal  that  service  could  be  pre- 
dicated only  upon  an  actual  transaction  of  business  within  the 
jurisdiction,  and  not  upon  some  isolated  act.  There  must  be  a 
‘business’  which  could  be  fairly  said  to  be  ‘carried  on’  within 
this  Province. 
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“The  tendency  of  decision  since  the  deliverance  of  the  Court 
of  Appeal  had  been  to  narrow  and  restrict  the  class  of  cases 
in  which  service  upon  a foreign  defendant  should  be  allowed.” 

In  Higgins  v.  Merland  Oil  Co.  Ltd.,  et  al.,  [1933]  O.W.N.  679, 
Garrow  J.  followed  the  rule  which  he  found  laid  down  in  Inger- 
soll  Packing  Co.  v.  New  York  Central  et  al.  {suyra)  that  the 
three  requisites  for  good  service  are:  (1)  that  the  business 

done  has  continued  for  a substantial  period  of  time;  (2)  that 
the  business  is  done  at  a fixed  place;  and  (3)  that  the  business 
done  within  the  jurisdiction  is  not  merely  the  transmission  by 
an  agent  in  this  jurisdiction  to  the  principal  outside,  but  the 
actual  transacting  within  the  jurisdiction  of  some  of  the  business 
of  the  company. 

In  the  case  at  bar,  the  business  of  selling  transportation  for 
the  defendant  company  had  been  done  by  the  Colonial  Company 
at  its  office  for  a period  of  some  9 years,  and  the  Colonial  Com- 
pany were  empowered  to  sell  the  tickets  and  complete  the 
contract  without  reference  to  the  defendant  company. 

It  may  well  be  that  the  development  of  this  type  of  trans- 
portation business  and  arrangements  such  as  exist  among  mem- 
bers of  the  National  Bus  Traffic  Association,  whereby  any  mem- 
ber may  apparently  sell  transportation  over  the  lines  of  any 
other  member  which  is  accepted  by  the  transporting  company, 
was  not  in  mind  when  the  Rule  was  framed.  But  it  is  our  duty 
to  apply  it  as  written  to  the  existing  facts.  The  selling  of  trans- 
portation is  an  integral  part  of  the  defendant’s  business;  the 
Colonial  Company  had  done  this  for  the  defendant  company 
at  their  office  for  a substantial  time,  and,  in  my  opinion,  must 
be  held  to  be  transacting  business  within  Ontario  for  the  de- 
fendant company. 

The  question  was  discussed  as  to  whether  the  Colonial  Com- 
pany was  a “person”  within  the  meaning  of  the  Rule  and  was 
properly  served.  For  the  reasons  given  by  my  Lord,  I agree 
that  the  Colonial  Company  is  within  the  Rule  and  was  properly 
served.  The  motion  by  way  of  appeal  must  be  dismissed  with 
costs  to  the  plaintiff  in  the  cause. 

McTague  J.A.  agreed  with  Gillanders  J.A. 


Appeal  dismissed  with  costs. 
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[COURT  OF  APPEAL.] 

Re  Koenig. 

Wills — Interpretation — Estate  to  he  divided  among  “all  of  my  children 
who  are  living  at  time  of  death” — Further  direction  that  “should 
any  of  my  children  predecease  me  or  die  before  the  time  of  the 
distribution  of  my  estate  leaving  issue  or  children,  then  . . . the 
said  children  shall  be  entitled  to  receive  in  equal  shares  the  portion 
of  my  estate  to  which  their  parent,  if  alive,  would  have  been 
entitled” — Whether  issue  of  children  who  died  prior  to  execution 
of  will  entitled  to  share. 

By  his  will  the  testator  directed  that  his  estate  be  converted  into  cash 
“and  then  be  divided  into  equal  shares  between  all  of  my  children 
who  are  living  at  the  time  of  my  death”,  and  he  further  directed 
that  “should  any  of  my  children  predecease  me  or  die  before  the 
time  of  the  distribution  of  my  estate  leaving  issue  or  children,  then 
and  in  that  event  the  said  children  shall  be  entitled  to  receive  in 
equal  shares  the  portion  of  my  estate  to  which  their  parent,  if  alive, 
would  have  been  entitled.” 

Held  that  issue  of  children  of  the  testator  who  had  died  in  the  lifetime 
of  the  testator  and  before  the  execution  of  his  will  are  not  entitled 
to  share  in  the  estate  of  the  testator. 

An  appeal  by  the  surviving  children  of  Henry  Koenig,  de- 
ceased, from  the  order  of  Mackay  J.,  reported  in  [1939]  O.R. 
396,  made  on  application  by  the  executor  for  the  advice  and 
opinion  of  the  Court  as  to  the  interpretation  of  the  will  of  the 
deceased. 

September  26th,  1939.  The  appeal  was  heard  by  Robertson 
C.J.O.,  Middleton  and  Hasten  JJ.A. 

W.  J.  P.  Jenner,  K.C.,  for  the  appellants,  the  children  of  the 
testator  who  survived  him,  said  that  the  mothers  of  both  the 
adult  and  infant  respondents  were  daughters  of  the  testator 
who  had  died  before  the  execution  of  his  will.  According  to 
Loving  v.  Thomas  (1861),  1 Dr.  & Sm.  497,  at  pp.  510-11,  the 
right  of  respondents  to  share  in  the  distribution  of  the  testator 
is  purely  a matter  of  the  testator’s  intention  as  manifested  in 
his  will. 

The  testator  knew  that  his  two  daughters  who  were  the 
mothers  of  the  respondents  here  were  deceased  at  the  time  he 
executed  the  will. 

The  learned  Judge  approached  the  problem  with  the  idea 
that  the  onus  was  on  the  children  who  survived  the  testator 
to  show  that  the  respondents  were  not  entitled  to  share.  Counsel 
contended  that,  on  the  contrary,  the  prima  facie  rule  is  that 
the  testator  intends  to  refer  to  living  persons. 

In  this  will  it  is  clear  from  the  language  used  in  clause  III 
that  it  was  the  testator’s  intention  to  make  a gift  or  gifts  in 
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substitution  for  those  in  clause  II.  It  is  equally  clear  that  the 
mothers  of  the  respondents  would  not  have  been  entitled  to  a 
share  under  clause  II  because  the  class  of  children  who  are  to 
take  under  that  clause  is  specifically  limited  to  those  children 
living  at  the  time  of  the  testator’s  death. 

The  presence  of  the  words  of  futurity  “should  any  of  my 
children  predecease”  in  clause  III  makes  it  clear  that  the  testa- 
tor was  only  contemplating  therein  children  living  at  the  date  of 
his  will  who  might  later  die  leaving  issue  surviving  him.  This 
excludes  the  respondents  whose  mothers  died  before  the  date 
of  the  will. 

Counsel  submitted  that  the  learned  Judge  was  wrong  in 
holding  that  section  36  of  the  Wills  Act,  R.S.O.  1937,  ch.  164, 
gave  the  respondents  any  right  to  share  under  clause  II  for  there 
is  “a  contrary  intention”  clearly  expressed  in  clause  II  in  that 
the  class  entitled  to  share  under  clause  II  is  limited  to  those 
children  living  at  his  death. 

Counsel  referred  to  Re  Cerswell  (1923),  54  O.L.R.  162;  Re 
Fleming  (1904),  7 O.L.R.  651;  Gorringe  v.  Mahlstedt,  [1907] 
A.C.  225;  Re  Scott  (1928),  34  O.W.N.  240,  and  Halsbury’s  Laws 
of  England,  1st  edn.,  vol.  28,  p.  610. 

A.  M.  Ferriss,  for  the  respondents,  argued  that  clause  III 
is  an  entirely  separate  gift,  both  independent  and  original.  First 
it  is  to  be  noted  that  clause  III  is  entirely  distinct  and  separate 
from  clause  II  both  grammatically  and  physically  in  the  will 
itself,  which  distinguishes  this  case  from  In  re  Cerswell  (1923), 
54  O.L.R.  162,  and  Re  Scott  (1928),  34  O.W.N.  240.  The  case 
is  also  distinguishable  on  the  ground  that  in  clause  II  of  this  will 
the  class  of  children  who  are  to  take  is  limited  to  those  who 
are  living  at  the  death  of  the  testator  while  in  the  former  case 
there  is  no  limitation  of  the  class.  Substitutional  gifts  are  stipu- 
lated only  where  there  is  a general  class  benefited  in  a preceding 
paragraph. 

“Should”  need  not  necessarily  imply  futurity.  It  is  broad 
enough  to  cover  children  of  the  testator  who  died  at  any  time 
before  his  death. 

There  is  no  suggestion  that  the  testator  has  been  estranged 
from  either  of  the  mothers  of  the  respondents  and  hence  no 
reason  why  he  should  discriminate  in  his  will  against  their 
children.  There  is  nothing  in  the  will  to  show  that  the  testator 
intended  to  prefer  one  class  of  grandchildren  to  another  class 
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and  the  modern  tendency  is  to  apply  Loving  v.  TJiomas  so  that 
all  may  take  a share.  Thus  the  onus  is  on  the  appellants  to 
show  that  the  respondents  are  not  entitled  to  share. 

The  Scott  case  ayite  is  also  distinguishable  from  the  case  at 
bar  in  that  there  was  a specific  bequest  to  the  children  of  a 
child  who  had  died  before  the  execution  of  the  will.  The  use 
of  the  words  “such  living  children”  in  the  Scott  will  implies 
that  the  gift  there  is  referable  back  to  the  previous  gift  and 
is  clearly  therefore  substituted.  Clause  III  of  this  will  contains 
no  similar  word  or  inference. 

Section  36  of  the  Wills  Act,  R.S.O.  1937,  ch.  164,  clearly 
places  the  onus  on  the  appellants  to  prove  from  the  will  itself 
that  it  was  not  the  testator’s  intention  to  give  an  equal  share  to 
the  respondents  per  stirpes.  Counsel  referred  to  Halsbury’s  Laws 
of  England,  1st  edn.,  vol.  28,  p.  731;  Re  Parsons,  8 The  Reports, 
Chancery,  430;  Hawkins  on  Wills,  3rd  edn.  296;  Smith  v.  Smith 
(1837),  8 Simons  353;  In  re  Woolrich  (1879),  11  Ch.  D.  663; 
Barraclough  v.  Cooper  (1905),  77  L.J.  Ch.  555;  Re  Kirk  (1915), 
113  L.T.R.  1204,  and  Re  Fleming  (1904),  7 O.L.R.  651. 

P.  D,  Wilson,  K.C.,  Official  Guardian,  for  the  infant  respon- 
dents, submitted  that  his  clients  were  identical  in  interest  with 
those  of  Mr.  Ferriss  and  adopted  his  argument.  He  also  added 
that  “should”  is  not  strictly  a word  of  futurity  but  has  practically 
the  same  meaning  as  the  phrase  “in  the  event  of”. 

Counsel  admitted  that  the  Cerswell  case,  ante,  does  present 
a difficulty  to  the  respondents.  However  the  Koenig  will  clearly 
indicates  that  the  gift  in  clause  III  is  an  independent  and  sep- 
arate gift  and  not  a mere  provision  for  substitution. 

Counsel  relied  on  the  following  authorities : Loving  v.  Thomas 
(1861),  1 Dr.  & Sm.  497;  Re  Kirk  (1915),  113  L.T.R.  1204; 
Halsbury,  1st  edn.,  vol.  28,  p.  731;  Hawkins  on  Wills,  3rd  edn. 
296;  Theobald  on  Wills,  8th  edn.  759  and  760;  Re  Parsons,  8 
The  Reports  Chancery  430;  The  Wills  Act,  R.S.O.  1937,  ch.  164, 
sec.  36;  Jarman  on  Wills,  7th  edn.,  vol.  2,  pp.  1310-1315;  and 
distinguished  Re  Scott  (1928),  34  O.W.N.  240;  In  re  Cerswell 
(1923),  54  O.L.R.  162. 

George  Patterson,  for  the  executor,  submitted  the  rights  of 
the  executor  to  the  Court. 

Jenner,  K.C.,  in  reply,  submitted  that  in  the  Loving  v.  Thomas 
case  the  Vice  Chancellor  had  to  give  the  words  of  the  will  an 
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extraordinary  meaning  to  avoid  defeating  the  testator’s  obvious 
intention. 

As  to  giving  words  of  futurity  their  natural  meaning,  see 
In  re  Walker,  [1930]  1 Ch.  469,  and  In  re  Cope,  Cross  v.  Cross, 
[1908]  2 Ch.  1. 

Cur.  adv.  vult. 

September  27th,  1939.  The  judgment  of  the  Court  was  de- 
livered by  Middleton  J.A.  : An  appeal  by  the  surviving  children 
of  the  late  Henry  Koenig  from  the  judgment  of  the  Honourable 
Mr.  Justice  Mackay  pronounced  on  the  14th  June,  1939,  upon 
an  originating  notice,  declaring  that  according  to  the  true  con- 
struction of  the  last  will  of  Henry  Koenig  the  issue  of  the  de- 
ceased children  of  the  testator,  which  children  died  in  the  life- 
time of  the  testator  and  prior  to  the  execution  of  the  said  last 
will,  are  entitled  to  share  in  the  testator’s  estate  under  the 
provisions  of  clause  III  per  stirpes.  The  facts  and  contentions 
of  the  parties  are  fully  set  forth  in  the  judgment  in  review,  and 
need  not  be  here  repeated.  After  careful  consideration,  we  are 
all  of  opinion  that  the  learned  Judge  was  wrong  for  the  follow- 
ing reasons. 

By  the  will  the  testator  directed  that  his  estate  be  converted 
into  cash  assets  “and  then  be  divided  into  equal  shares  between 
all  of  my  children  who  are  living  at  the  time  of  my  death.” 
The  next  clause  (III)  provides:  “Should  any  of  my  children  pre- 
decease me  or  die  before  the  time  of  the  distribution  of  my  estate 
leaving  issue  or  children,  then  and  in  that  event  the  said  children 
shall  be  entitled  to  receive  in  equal  shares  the  portion  of  my 
estate  to  which  their  parent,  if  alive,  would  have  been  entitled.” 

The  case  does  not  come  within  the  statute  R.S.O.  1937, 
ch.  164,  sec.  36,  for  here  there  is,  I think,  clearly  expressed  a 
contrary  intention  in  the  will  itself.  As  I read  the  will,  those 
who  are  primarily  to  take  are  such  of  his  children  as  are  living 
at  the  date  of  the  will  and  continue  to  live  until  his  death.  In 
the  contingency  provided  in  the  next  clause  of  the  will  “should 
any  of  my  children  predecease  me,”  etc.,  the  word  “children” 
must  be  taken  to  refer  to  the  children  who  are  to  take  under 
the  preceding  clause.  It  is  giving  to  the  expression  of  the  third 
clause  altogether  too  wide  an  effect  to  suggest  that  the  testator 
means  by  it  to  cut  down  what  he  has  already  given  to  his 
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children  who  are  living  at  the  time  of  his  death,  and  so  let  in 
the  families  of  his  two  deceased  daughters. 

For  the  same  reason,  it  is  unnecessary  to  discuss  the  case 
of  Lormg  v.  Thomas  (1861),  1 Dr.  & Sm.  497,  and  the  other 
cases.  This  will  turns  entirely  upon  its  express  terms. 

The  appeal  will  therefore  be  allowed.  The  costs  of  all 
parties  will  be  paid  out  of  the  estate  of  Koenig,  those  of  the 
executor  as  between  solicitor  and  client. 


Appeal  allowed. 


[COURT  OF  APPEAL.] 

Re  The  Canada  Temperance  Act 

Constitutional  Law — Powers  of  Parliament  of  Canada — Whether  Parts 

I,  II,  and  III  of  The  Canada  Temperance  Act,  R.S.C.  1927,  ch.  196, 
are  intra  vires. 

Parts  I,  II  and  III  of  The  Canada  Temperance  Act,  R.S.C.  1927,  ch.  196, 
are  intra  vires  of  the  Parliament  of  Canada;  Russell  v.  The  Queen 
(1882),  7 App.  Cas.  829,  followed. 

A reference  by  the  Lieutenant-Governor  of  Ontario  in  Coun- 
cil pursuant  to  the  provisions  of  The  Constitutional  Questions 
Act,  R.S.O.  1937,  ch.  130,  as  to  the  constitutional  validity  of 
Parts  I,  II  and  III  of  The  Canada  Temperance  Act,  R.S.C. 
1927,  ch.  196. 

June  26th,  27th,  28th  and  29th,  1939.  The  reference  was 
heard  by  Riddell^  Fisher^  Henderson^  McTague  and  Gillan- 
DERS  JJ.A. 

Hon.  Gordon  D.  Conant,  K.C.,  Attorney-General  for  Ontario; 
R.  L.  Kellock,  K.C.,  and  W.  B.  Common,  K.C.,  with  the  Attorney- 
General  for  Ontario. 

W.  N.  Tilley,  K.C.,  J.  R.  Cartwright,  K.C.,  and  B.  L.  Smith, 
K.C.,  for  The  Moderation  League  of  Ontario. 

J.  C.  McRuer,  K.C.,  and  F.  A.  Brewin,  for  the  Attorney- 
General  for  Canada. 

H.  E.  Langford,  Peter  Wright  and  W.  G.  C.  Howland,  for 
The  Canada  Temperance  Federation,  The  Ontario  Temperance 
Federation,  Huron  County  Temperance  Federation,  Manitoulin 
Temperance  Federation,  Peel  Temperance  Federation  and  Perth 
Temperance  Federation. 
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A.  T.  Whitehead,  for  The  United  Church  of  Canada  and 
The  Social  Service  League  of  the  Church  of  England. 

Hon.  Gordon  D.  Conant,  K.C.,  Attorney-General  for  Ontario, 
pointed  out  the  vital  importance  of  the  question  before  the 
Court  to  the  Province  of  Ontario. 

The  Province  of  Ontario  maintains  that  the  jurisdiction  of 
the  provinces  as  defined  in  section  92  of  the  B.N.A.  Act  is  abso- 
lute unless  it  conflicts  with  the  enumerated  powers  in  section  91, 
or  unless  it  is  overridden  by  the  Federal  jurisdiction  to  legislate 
for  the  peace,  order  and  good  government  of  Canada.  Lord 
Atkin  in  the  Natural  Products  Marketing  Act  case,  [1937] 
A.C.  353,  points  out  that  this  phrase  gives  the  Dominion  power 
only  where  there  is  some  extraordinary  peril  to  the  national 
life  of  Canada  in  relation  to  the  provincial  subject  matters. 

The  Courts,  when  interpreting  constitutional  questions  under 
the  B.N.A.  Act,  often  go  beyond  the  express  words  of  the  Statute 
and  look  at  the  intention  of  Imperial  Conferences,  etc.  This 
is  a departure  from  the  ordinary  rule  that  the  Courts  are  only 
concerned  with  the  plain  words  of  the  statute  in  question. 

The  British  Coal  Corporation  case,  [1935]  A.C.  500,  estab- 
lishes that  such  statutes  as  the  B.N.A.  Act  should  be  given  a 
broad  interpretation.  The  Province  submits  that  this  broad 
interpretation  should  be  applied  just  as  much  to  the  definition 
of  Provincial  as  to  Federal  powers. 

When  the  Canada  Temperance  Act  was  passed  in  1878  there 
was  a very  incomplete  and  a vastly  different  system  of  liquor 
legislation  or  liquor  control  in  the  Province.  The  control  of 
liquor  was  a municipal  matter.  Municipalities  were  allowed  to 
license.  Now,  there  is  a Provincial  law  which  is  uniformly 
enforced  throughout  the  Province.  On  the  other  hand  while 
the  Act  was  supposed  to  meet  a condition  of  national  emergency 
throughout  the  Dominion  it  has  never  been  invoked  in  three 
out  of  the  nine  provinces.  While  the  judgment  in  the  Russell 
case  (1882),  7 App.  Cas.  829,  did  not  actually  mention  an 
emergency,  subsequent  Privy  Council  decisions  have  all  ex- 
plained the  case  on  that  basis.  The  Act  has  only  been  invoked 
in  69  municipalities,  and  it  has  been  suspended  in  62  of  them. 

Ontario  submits  that  its  jurisdiction  should  not  be  ousted 
by  a fifty  year  old  interpretation  of  the  B.N.A.  Act,  especially 
as  Ontario  and  the  Dominion  were  unrepresented  by  counsel, 
and  the  decision  was  based  on  an  assumed  condition  which  no 
longer  exists. 
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R.  L.  Kellock,  K.C.,  for  the  Attorney-General  of  Ontario, 
submitted  that  Parts  I,  II  and  III  of  the  Canada  Temperance 
Act  are  essentially  local  option  legislation. 

The  Provinces  have  specific  power  to  pass  local  option  legis- 
lation under  head  16  of  section  92,  “Generally,  all  matters  of  a 
merely  local  or  private  nature  in  the  Province’’:  see  Attorney- 
General  for  Manitoba  v.  The  ’ Manitoba  License  Holders’  Asso- 
ciation, [1902]  A.C.  73.  Consequently,  by  virtue  of  the  very 
words  of  sec.  92  itself,  this  power  is  exclusively  in  the  Provinces. 
Various  cases  have  decided  that  the  Dominion  power,  if  any,  to 
pass  local  option  legislation  is  not  to  be  found  in  any  of  the 
enumerated  heads  in  sec.  91  and,  therefore,  the  Dominion  must 
resort  to  the  opening  words  of  sec.  91  whereby  the  Dominion 
is  given  jurisdiction  to  legislate  for  the  peace,  order,  and  good 
government  of  Canada,  provided  there  is  no  encroachment  on 
any  of  the  enumerated  headings  of  sec.  92.  It  is  thus  apparent 
that  the  Dominion  could  only  legislate  in  regard  to  local  option, 
if  there  were  some  abnormal  circumstances  which  took  such 
legislation  out  of  its  provincial  aspect  under  head  16  of  sec.  92. 

As  to  the  actual  decision  in  the  Russell  case,  the  judgment 
of  the  Privy  Council  was  based  on  a state  of  facts  which  their 
Lordships  assumed  to  exist  in  Canada  at  that  time.  The  case 
arose  at  the  instigation  of  a private  prosecutor.  Neither  the 
Attorney-General  for  the  Dominion  nor  any  of  the  Attorneys- 
General  for  the  Provinces  were  represented  at  the  hearing.  The 
decision  has  constantly  been  under  fire  or  been  taken  “as  far 
as  it  goes’’  or  otherwise  qualified. 

Even  admitting  that  the  assumed  state  of  facts  did  exist  in 
1878,  the  onus  was  on  the  Dominion,  when  in  1927  it  re-enacted 
the  Act,  to  show  that  the  state  of  facts  still  existed.  The  deci- 
sion can  only  be  supported  on  the  footing  that  the  Privy  Council 
assumed  that  the  evil  of  intemperance  was  so  great  throughout 
the  Dominion  as  to  constitute  a national  emergency  calling  for 
legislation  under  the  opening  words  of  sec.  91.  The  Fort  Frances 
case  is  clearly  authority  for  the  proposition  that  legislation 
validated  by  a crisis  is  invalidated  when  the  crisis  has  passed. 

The  authorities  as  to  what  was  decided  in  Russell’s  case  are 
as  follows:  Attorney -General  for  the  Dominion  v.  Attorney- 
General  for  Alberta,  [1916]  A.C.  588  (subject  matter  not  within 
any  enumerated  class  but  of  a national  aspect) ; In  re 
Liquor  License  Act  1883-1881^,  unreported,  but  referred  to  in 
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last  mentioned  case  (local  licensing  system  held  ultra  vires  the 
Dominion) ; In  re  Board  of  Commerce  Act,  [1922]  1 A.C.  191 
(subject  matter  normally  within  an  enumerated  head  of  sec.  92 
only  transferred  to  sec.  91  by  abnormal  circumstances  such  as 
in  Russell  case) ; Attorney -General  for  Ontario  v.  Attorney -Gen- 
eral for  the  Dominion,  [1896]  A.C.  348  (Russell  case  deprecated 
and  aspect  theory  confirmed) ; Fort  Frances  Pulp  and  Power 
Company  v.  Manitoba  Free  Press,  [1923]  A.C.  695  (abnormal 
circumstances  held  to  justify  encroachment  by  Dominion,  but 
that  when  crisis  passed,  the  foundation  of  this  jurisdiction  ceased 
and  the  Act  lost  validity:  see  Hamilton  v.  Kentucky,  251  U.S. 
146);  Toronto  Electrical  Commissioners  v.  Snider,  [1925]  A.C. 
396  (Russell  case  unsupportable,  except  on  basis  of  an  assumed 
national  crisis) ; Attorney -General  for  Canada  v.  Attorney -Gen- 
eral for  Ontario,  [1937]  A.C.  326  (admission  of  RusselVs  counsel 
criticized);  Rex  v.  Jones  (1936),  67  C.C.C.  228  (Canada  Tem- 
perance Act  held  invalid  because  crisis  has  passed  away) ; Rex 
V.  Varley,  65  C.C.C.  192  (same). 

The  Court  is  entitled  to  enquire  into  legislation  of  the  Pro- 
vinces and  the  Dominion  passed  since  the  Act  in  its  enquiry  as 
to  whether  the  Act  is  now  invalid.  It  has  been  decided  in  Hodge 
V.  The  Queen  (1884),  9 App.  Cas.  117,  and  Attorney -General  for 
Ontario  v.  Attorney -General  for  the  Dominion,  [1896]  A.C.  348, 
and  Attorney -General  for  Manitoba  v.  Manitoba  License  Holders' 
Association,  [1902]  A.C.  73,  that  the  Provinces  have  jurisdiction 
to  control  the  traffic  within  their  own  boundaries.  So  how  can 
it  be  argued  that  there  now  exist  such  abnormal  circumstances 
as  to  justify  the  continued  validity  of  the  Act  especially  as  the 
Act  is  presently  in  force  in  only  seven  of  all  the  municipalities 
in  Canada? 

In  the  1896  and  1916  cases  it  was  held  that  the  Dominion’s 
power  to  pass  the  Act  did  not  rest  on  either  heads  2 or  27  of 
sec.  91,  i.e.,  “Trade  and  Commerce”  and  “Criminal  Law.”  The 
Privy  Council  did  not  deal  with  the  soundness  of  Russell  v. 
Queen,  but  merely  accepted  it  “as  far  as  it  goes.” 

Mr.  McRuer’s  contention  in  his  factum  that  the  Russell  case 
has  been  recognized  recently  in  the  highest  courts  as  an  auth- 
ority is  true  insofar  as  the  “aspect”  theory  is  concerned:  see 
Gallagher  v.  Lynn,  [1937]  A.C.  863,  and  Shannon  v.  Lower  Mait- 
land Dairy  Board,  [1938]  A.C.  708.  But  none  of  his  cases  states 
that  the  Act  is  still  valid  legislation.  Attorney -General  for  Al- 
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herta  v.  Attorney -General  for  Canada,  [1939]  A.C.  117,  simply 
cites  the  Russell  case,  first,  as  an  illustration  of  where  the  line 
is  to  be  drawn  when  a provincial  Act  interferes  with  the  Domin- 
ion power  and,  secondly,  as  legislation  which  achieved  validity 
due  to  abnormal  circumstances  existing  at  that  time. 

W.  N.  Tilley,  K.C.,  for  The  Moderation  League,  pointed  out 
that  in  1882  one  Russell  who  had  been  convicted  under  Part  II 
of  the  Act  appealed  to  the  Privy  Council.  It  was  a case  inter 
partes  in  which  there  was  no  governmental  intervention  and 
hence  the  decision  should  not  be  binding  in  this  reference  nearly 
fifty  years  later.  The  decision  itself  has  been  constantly  criti- 
cized and  limited  as  an  authority  to  “as  far  as  it  goes,”  etc. 
But  this  Court  can  uphold  the  following  contentions  without 
interfering  with  the  authority  of  the  Russell  case  properly 
interpreted.  The  proper  interpretation  is  that  the  Russell  case 
was  decided  on  the  assumption  that  there  was  then  existing 
such  an  appalling  menace  of  intemperance  in  Canada  that  the 
subject  matter  which  was  normally  within  head  16  of  sec.  92 
of  the  B.N.A.  Act  took  on  another  aspect  which  gave  the 
Dominion  jurisdiction  to  legislate  over  it  under  the  opening 
words  of  sec.  91,  i.e.,  for  the  peace,  order  and  good  government 
of  Canada.  Russell’s  case  has  always  been  quoted  as  an  auth- 
ority for  the  employment  of  the  “aspect”  doctrine.  It  is 
authority  only  for  the  proposition  that  a subject  matter  which 
appears  to  be  under  head  16  of  sec.  92,  i.e.,  a local  matter,  may 
be  in  an  emergency  aspect  legislated  upon  by  the  Dominion 
under  the  “peace,  order  and  good  government”  phrase. 

Mr.  Benjamin  who  was  Russell’s  counsel  before  the  Judicial 
Committee  admitted  that  the  Act  would  be  good  throughout 
Canada  but  for  the  local  option  provision  in  it.  This  was  a 
serious  and  erroneous  admission  which  should  not  be  binding 
in  this  Court.  We  are  here  to-day  to  obtain  a judgment 
in  rem  on  the  Act.  We  have  to  review  this  matter  in  the  light 
of  the  changed  circumstances  and  legislation  to-day.  Parts 
have  been  added  to  the  Act  since  Russell’s  case  and  various 
other  kindred  legislation  has  been  passed  within  the  Dominion 
and  in  the  Province. 

The  preamble  to  the  Act  stresses  the  idea  that  it  was  passed 
to  correct  the  menace  of  intemperance  and  the  preamble  is 
frequently  stressed  in  the  judgment  in  Russell  case. 
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Sir  Montague  Smith  in  the  Russell  case  points  out  that  if 
a subject  matter  is  not  found  within  any  of  the  specific  head- 
ings of  sec.  92  then  the  Dominion  can  deal  with  it  under  its 
residuary  power  to  legislate  for  the  “peace,  order  and  good 
government”  of  Canada.  He  does  not  consider  the  conditions 
which  will  enable  the  Dominion  to  legislate  under  this  phrase 
where  the  subject  matter  is  found  under  a specific  heading 
of  sec.  92. 

The  Russell  case  is  founded  on  Mr.  Benjamin’s  admission 
of  law  and  the  supposed  national  menace  from  liquor,  i.e.,  a 
mistake  of  law  and  a mistake  of  fact  respectively.  The  latter 
precludes  the  Russell  case  from  being  invoked  for  the  applica- 
tion of  the  doctrine  of  stare  decisis.  Reference  to  Ottawa  Valley 
Power  Company  v.  Hydro-Electric  Power  Commission,  [1937] 
O.R.  265,  at  338.  The  points  in  question  here  to-day  were 
never  even  discussed  in  the  Russell  case.  It  is  impossible  to 
reconcile  the  Prohibition  case,  [1896]  A.C.  348,  with  the  judg- 
ment in  the  Russell  case. 

Hodge  v.  The  Queen  (1884),  9 App.  Cas.  117,  is  authority 
for  the  proposition  that  the  Russell  case  establishes  the  “aspect” 
doctrine.  This  case  decided  that  the  Liquor  License  Act  of 
Ontario  was  valid  provincial  legislation  and  that  a conviction 
thereunder  in  a district  where  the  Canada  Temperance  Act 
was  not  in  force  should  be  maintained.  This  case  dispels  the 
theory  that  the  Dominion  has  a monopoly  over  prohibition 
legislation. 

The  Prohibition  case,  [1896]  A.C.  348,  is  important.  The 
Dominion  in  this  case  did  not  contend  for  the  exclusive  juris- 
diction in  regard  to  the  liquor  question.  The  Board  did  not 
again  consider  the  constitutional  validity  of  the  Act  holding 
that  the  decision  in  Russell’s  case  made  such  a review  unneces- 
sary. It  also  was  decided  that  the  Dominion  authority  to  pass 
the  Act  was  found  in  the  “peace,  order  and  good  government” 
clause  but  not  under  the  “Regulation  of  Trade  and  Commerce”. 
Lord  Watson  in  that  case  wrote  a masterly  judgment  in  which 
he  defined,  very  politely,  exactly  what  the  Russell  case  stood 
for  or  rather  should  stand  for.  It  is  also  there  stated  that  if 
it  concerns  “property  and  civil  rights”  the  provinces  have 
exclusive  jurisdiction  even  if  there  is  a national  emergency 
and,  secondly,  that  Dominion  legislation  will  override  provincial 
legislation  where  they  conflict.  The  extent  to  which  the  Russell 
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case  “goes”  is  held  to  be  that  the  restrictive  provisions  of  the 
Act  when  duly  brought  into  operation  must  receive  effect. 
The  case  actually  decided  that  the  province  of  Ontario  had 
jurisdiction  to  enact  the  prohibitions  of  sec.  18  of  the  1890 
Act  as  a merely  “local  matter”  in  any  area  where  the  Canada 
Temperance  Act  was  not  in  force.  The  Board  does  not  actually 
give  a direct  opinion  of  the  Russell  case. 

The  next  case  is  Attorney -General  for  Manitoba  v.  Manitoba 
License  Holders'  Association,  [1902]  A.C.  73.  The  question  there 
was  held  to  be  whether  the  subject  matter  of  the  Liquor  Act 
of  Manitoba  was  a merely  local  matter  dealt  with  as  such. 
It  was  held  that  the  Province  had  such  jurisdiction  even  though 
the  legislation  might  affect  Dominion  matters. 

Counsel  referred  to  The  Insurance  Act  reference,  [1916] 
A.C.  588;  The  Board  of  Commerce  case,  [1922]  A.C.  191;  Reci- 
procal Insurers  case,  [1924]  A.C.  341;  Fort  Frances  case,  [1923] 
A.C.  695;  the  Snider  case,  [1925]  A.C.  396,  and  Attorney - 
General  for  Canada  v.  The  Attorney -General  for  Ontario,  [1937] 
A.C.  326,  where  the  basis  of  the  Russell  case  is  defined  as  being 
justified  only  on  the  assumption  that  there  was  a national 
emergency  from  intemperance  at  that  time.  The  Snider  case 
is  entirely  inconsistent  with  the  judgment  in  the  Russell  case. 

The  attempt  to  support  the  Act  on  the  basis  that  it  is 
Criminal  Law  as  contemplated  by  head  27  of  sec.  92  must  fail 
for  the  very  words  of  the  preamble  and  the  Act  itself  indicate 
that  it  is  legislation  “in  relation  to”  the  control  of  the  sale 
of  liquor. 

Whatever  may  be  said  about  the  original  Act  of  1878,  the 
re-enactment  of  1927  introduced  sec.  175  which  provides  that 
the  Act  shall  be  repealed  or  suspended  in  any  province  that 
has  a liquor  Act  that  is  more  restrictive  than  the  Act.  This 
section  destroys  the  foundation  of  the  Russell  case  which  is 
that  the  Act  is  justified  as  a uniform  law  throughout  Canada 
generally  necessary  for  the  national  well  being.  This  section 
makes  it  possible  for  a checker  board  of  law  across  the  Domin- 
ion depending  on  whether  the  Provincial  Acts  are  held  to  be 
more  or  less  restrictive  than  the  Act. 

Even  though  the  Act  is  Dominion  legislation  this  Court 
has  jurisdiction  to  give  its  opinion  as  to  whether  it  is  valid. 
The  Attorney-General  of  a province  has  an  inherent  right  to 
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ascertain  the  law  in  force  within  the  Province.  In  any  event 
this  Court  is  the  starting  point  on  the  path  to  the  Court  of  last 
resort  and  therefore  should  grapple  with  the  problem  directly. 

The  doctrine  of  sta?-e  decisis  cannot  be  invoked  so  freely 
in  the  constitutional  cases  as  elsewhere  for  one  faulty  decision 
might  then  be  used  to  upset  the  whole  scheme  of  the  B.N.A. 
Act. 

J.  R.  Cartioright,  K.C.,  who  appeared  with  W.  N.  Tilley,  K.C., 
for  the  Moderation  League  of  Ontario,  added  that  the  constitu- 
tional authority  for  the  Act  (R.S.O.  1937,  ch.  130)  which  permits 
the  question  to  be  referred  to  this  Court  could  be  found  under 
head  14  of  sec.  92  of  the  B.N.A.  Act,  “the  Administration  of 
Justice  in  the  Province”,  when,  as  appears  from  material  filed  in 
this  case,  one  Judge  in  this  province  has  held  recently  that  the 
Act  is  mtra  vires,  and  two  have  held  that  it  is  ultra  vires.  It  would 
fall  squarely  under  Administration  of  Justice  in  the  Province, 
to  say  that  the  Attorney-General  may  come  to  the  highest  Court 
in  the  Province  for  a declaration  as  to  what  the  law  is. 

J.  C.  McRuer,  K.C.,  and  F.  A.  Brewin,  for  the  Attorney-Gen- 
eral for  Canada,  supported  the  power  of  the  Dominion  Parlia- 
ment to  pass  the  Canada  Temperance  Act,  1927,  both  on  the 
basis  of  stare  decisis  and  also  because,  as  it  has  been  held  that 
viewed  in  its  proper  aspect  this  Act  does  not  fall  within  any 
of  the  specifically  enumerated  heads  of  sec.  92,  it  must  fall 
somewhere  in  sec.  91. 

Counsel  reminded  the  Court  that  at  the  opening  of  the 
argument  he  had  taken  the  position,  first,  that  he  was  appear- 
ing in  this  case  to  give  any  assistance  in  his  power  to  the  Court 
but  that  he  was  not  admitting  the  jurisdiction  of  the  Court, 
nor  did  he  want  to  create  a precedent,  secondly,  that  he  had 
objected  to  certain  extracts  from  debates  and  discussions  in 
the  House  of  Commons  in  Mr.  Tilley’s  factum  as  irrelevant. 

The  question  here  raised  was  expressly  decided  in  Russell 
V.  The  Queen,  7 App.  Cas.  829,  and  in  the  Prohibition  case. 
Attorney -General  for  Ontario  v.  Attorney -General  for  Canada, 
[1896]  A.C.  348.  The  former  decision  has  never  been  overruled 
and  the  latter  has  never  been  doubted.  The  Russell  case  has 
been  cited  by  the  Judicial  Committee  as  recently  as  the  follow- 
ing cases:  Gallagher  v.  Lynn,  [1937]  A.C.  863,  at  869;  Shannon 
V.  Lower  Maitland,  [1938]  A.C.  708;  Attorney -General  for 
Alberta  v.  Attorney -General  for  Canada,  [1939]  A.C.  117,  at 
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129.  The  Judicial  Committee  has  had  excellent  opportunities 
to  overrule  the  Russell  case  and  has  frequently  been  urged  to 
do  so,  but  never  has  done  so. 

Viewed  in  its  proper  aspect  this  Act  has  been  held  in  Russell 
V.  The  Queen  to  fall  within  the  opening  of  sec.  91  and  not 
within  heads  13,  16  or  other  heads  of  sec.  92.  Prohibition 
legislation  in  its  local  aspects  has  been  held  to  fall  within  only 
head  16  of  sec.  92,  i.e.,  “Generally  all  matters  of  a merely  local 
or  private  nature  in  the  Province.”  The  requirements  necessary 
to  carry  a subject  matter  out  of  head  16  of  sec.  92  into  sec.  91 
are  clearly  different  from  those  necessary  with  heads  1-15  of  sec. 
92.  The  Russell  case  decided  that  with  head  16  the  test  is  whether 
the  subject  deals  with  the  prohibition  question  in  a truly  national 
aspect  even  though  each  municipality  is  left  to  decide  for  itself 
whether  it  will  adopt  the  Act.  In  the  case  of  subject  matters 
which  prima  facie  fall  within  any  of  heads  1-15  of  sec.  92,  Lord 
Atkin  in  the  Weekly  Rest  Reference^  [1937]  A.C.  326,  defines 
the  abnormal  circumstances,  etc.,  which  are  necessary  to  give 
the  Dominion  power  to  legislate  over  such  subject  matters. 
Fort  Frances  Pulp  and  Paper  Co.  v.  Manitoba  Free  Press,  [1923] 
A.C.  625,  is  an  example  of  such  circumstances. 

In  the  Russell  case  it  was  held  that  the  Dominion  validly 
passed  the  Act  by  exercising  its  “residuary”  rather  than  its 
“emergency”  powers  under  the  opening  words  of  sec.  91. 

Viscount  Haldane  in  Toronto  Electrical  Commissions  v. 
S7iider,  [1925]  A.C.  396,  stated  that  the  only  justification  for 
the  decision  in  the  Russell  case  was  that  the  Judicial  Committee 
must  have  assumed  that  the  evil  of  intemperance  was  so  great 
in  Canada  as  to  constitute  a national  emergency.  It  is  sub- 
mitted that  this  statement  is  insupportable  and  in  any  event 
is  merely  obiter. 

It  is  noteworthy  that  in  the  1896  case  Lord  Watson  did  not 
find  it  necessary  to  consider  whether  there  was  any  national 
emergency  in  1878. 

It  is  hard  to  believe  that,  if  the  Dominion  was  trying  to 
rectify  a nation  wide  menace  from  intemperance,  it  would  have 
left  it  to  individual  municipalities  to  decide  whether  they  would 
adopt  the  Act  or  not. 

If  this  Court  should  decide  that  the  existence  of  a national 
emergency  in  1878  is  the  sole  ground  on  which  the  Act  can 
be  supported,  the  Dominion  Government  is  the  only  authority 
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that  can  determine  whether  this  emergency  has  passed  so  as 
to  invalidate  the  Act.  In  any  event  it  is  not  open  to  this  Court 
to  try  such  an  issue  in  a proceeding  of  this  character. 

Whether  the  Act  may  be  supported  under  any  of  the  enum- 
erated heads  of  sec.  91  has  never  been  decided  in  any  of  the 
cases  in  which  the  Act  was  directly  in  question.  It  is  submitted 
that  this  Act  is  legislation  in  relation  to  Criminal  Law,  i.e., 
head  27  of  sec.  91. 

There  has  been  some  doubt  as  to  what  constitutes  Criminal 
Law.  This  was  discussed  in  Attorney -General  of  Ontario  v. 
Hamilton  Street  Railway  Co.,  [1903]  A.C.  524;  Board  of  Com- 
merce case,  [1922]  A.C.  191;  Attorney -General  for  Ontario  v. 
Reciprocal  Insurers,  [1924]  A.C.  328;  Toronto  Electrical  Com- 
missioners V.  Snider,  [1925]  A.C.  408;  Proprietary  Articles 
Trade  Association  v.  Attorney -General  for  Canada,  [1931]  A.C. 
319;  Attorney -General  for  British  Columbia  v.  Attorney -General 
for  Canada,  [1937]  A.C.  368. 

This  line  of  cases  decided  that  Criminal  Law  used  in  head 
27  means  Criminal  Law  in  its  widest  sense  including  the  right 
to  make  new  types  of  crime,  so  long  as  it  is  not  a merely  colour- 
able attempt  to  encroach  on  the  Provincial  field  by  imposing 
penal  provisions.  A crime  need  not  amount  to  moral  turpitude. 
Penal  sanctions  for  breaches  is  the  true  test.  Thus  there  is  no 
doubt  of  the  Dominion  power  to  pass  a general  Act  which  pro- 
hibits the  selling  of  liquor  in  Canada  and  imposes  penal  sanctions 
thereon.  The  fact  that  individual  municipalities  have  the  right 
to  adopt  or  not  adopt  the  Act  does  not  invalidate  the  Act.  Con- 
ditional legislation  of  this  type  was  upheld  in  the  Russell  case 
itself  by  the  Privy  Council  which  adopted  the  view  of  Ritchie 
C.J.  in  the  Court  below. 

The  Act  is  analogous  to  the  Criminal  Code’s  restrictions 
against  the  sale  of  poisonous  or  noxious  drugs,  dangerous  ex- 
plosives, fire-arms  and  of  obscene  matter.  The  Act  is  designed 
to  promote  public  order,  safety  and  morals  by  imposing  penal 
provisions  for  breaches  of  the  Act. 

A.  T.  Whitehead,  for  the  United  Church  of  Canada  and  the 
Social  Service  League  of  the  Church  of  England,  adopted  the 
argument  of  J.  C.  McRuer,  K.C.,  and  added  that  the  menace 
of  intemperance  is  still  present,  and  the  Dominion  should  not 
be  deprived  of  this  Act  as  a means  of  dealing  with  it. 
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Peter  Wright^  for  various  Temperance  Federations,  adopted 
the  arguments  of  both  J.  C.  McRuer,  K.C.,  and  A.  T.  Whitehead 
and  referred  to  statistics  showing  the  per  capita  consumption 
of  liquor  from  1868  to  1930  in  order  to  show  that  there  was 
not  an  appalling  condition  of  intemperance  prevalent  in  Canada 
when  the  Act  was  passed. 

Kellock,  K.C.,  in  reply,  argued  on  the  authority  of  the  Fort 
Frances  case  and  Hamilton  v.  Kentucky,  251  U.S.R.  162,  that 
a statute  valid  when  enacted  may  cease  to  have  validity  due 
to  a change  in  circumstances  of  the  subject  matter. 

This  Court  is  bound  to  accept  what  was  said  about  the 
Russell  case  by  the  Judicial  Committee  in  the  Snider  case:  see 
Quong  Wing  v.  The  King,  49  S.C.R.  440. 

In  the  Alberta  case,  [1916]  1 A.C.  at  595,  the  Privy  Council 
pronounced  that  the  Act  was  not  Criminal  Law.  The  Dominion 
cannot  colourably  declare  an  Act  to  be  a crime  and  thus  en- 
croach on  a provincial  jurisdiction.  The  Act  does  not  purport 
to  create  a crime.  It  merely  attempts  to  encroach  on  a provin- 
cial domain. 

Tilley,  K.C.,  in  reply  submitted  that  there  has  never  been 
a case  where  the  Judicial  Committee,  without  going  out  of  its 
way,  could  have  overruled  the  Russell  case.  The  case  will  never 
be  put  in  issue  until  the  question  ‘Was  there  a national  emer- 
gency in  1878?”  is  specifically  asked  and  answered.  The  case 
has  been  consistently  qualified  and  even  doubted.  The  judg- 
ment itself  leaves  one  in  doubt  as  to  the  precise  ground  on 
which  the  Court  went. 

The  Act  is  not  “in  relation  to”  Criminal  Law  although  it  may 
“affect  it”.  From  the  recitals  therein  it  is  found  that  the  Act 
is  merely  a uniform  law  dealing  with  selling  intoxicating  liquors. 

There  is  nothing  in  the  B.N.A.  Act  to  indicate  the  conditions 
which  must  exist  for  the  Dominion  to  exercise  jurisdiction  under 
the  peace,  order  and  good  government.  It  is  submitted  that 
the  true  test  is  when  the  Dominion  can  straightforwardly  say 
to  the  Province,  “This  subject  matter  is  really  your  affair  but 
due  to  its  menacing  aspect  to  the  country  as  a whole  the  Domin- 
ion is  entitled  to  take  adequate  steps  to  protect  the  national 
life  of  the  Dominion.” 

The  foundation  of  the  judgment  in  the  Russell  case  is  the 
mistaken  assumption  of  the  Judicial  Committee  that  there  was 
a national  emergency  from  intemperance  then  existing  in  Can- 
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ada.  This  is  a mistake  of  fact.  The  doctrine  of  stare  decisis 
is  not  applicable  where  the  judgment  relied  on  is  based  on  a 
mistake  of  fact. 

Cur.  adv.  vult. 

September  26th,  1939.  Riddell  J.A.  : This  is  the  case  of  a 

reference  by  His  Honour,  the  Lieutenant-Governor  in  Council 
for  hearing  and  consideration  by  the  Court  of  Appeal  under 
the  provisions  of  The  Constitutional  Questions  Act,  R.S.O.  1937, 
ch.  130 — the  matter  for  our  consideration  being  as  to  the  Canada 
Temperance  Act  being  in  force  now  in  Ontario. 

The  case  was  argued  at  very  great  length — not  too  great 
length,  be  it  said — by  the  several  counsel  who  were  heard,  and 
with  much  particularity,  ability  and  candor. 

Many  cases — I have  noted  more  than  fifty — were  dealt  with 
exhaustively  and  certain  statutes  cited.  No  objection  can  be 
made  to  the  manner  in  which  the  case  was  treated  by  all  counsel ; 
and,  I venture  to  say,  that  nothing  was  left  unsaid  that  could 
possibly  assist  either  contestant. 

I do  not  go  into  the  authorities,  as,  in  my  view,  the  sole 
question  calling  for  decision  is  whether  the  case  of  Russell  v. 
The  Queen  (1882),  7 App.  Cas.  829,  was  properly  decided. 

This  decision  I have  for  fifty  years  thought  might  be  re- 
versed by  a body  with  that  power;  but,  while  it  has  been  con- 
sidered in  many  cases,  it  has  never  been  reversed,  and  we  must 
take  it  that  it  is  a binding  authority.  We  must  always  bear  in 
mind  that  we  sit  in  Court,  not  as  individual  lawyers  with  the 
right  to  give  judgment  according  to  what  our  individual  opinion 
may  be  as  to  what  ought  to  be  the  law,  but  we  are  to  give  judg- 
ment according  to  what  we  find  stated  by  authorities,  whose 
opinions  are  binding  on  us;  and  stare  decisis  is  still  as  always 
a guiding  principle. 

So,  in  the  present  case,  I think  that  we  are  not  at  liberty 
to  disregard  what  the  Judicial  Committee  has  declared  in  a judg- 
ment to  be  the  law.  And  I conceive  it  makes  no  difference  on 
what  ground  they  proceeded — they  gave  an  authoritative  state- 
ment of  what  the  law  is. 

It  is  suggested  that  a change  of  circumstances  might  modify 
the  law  as  laid  down.  While  I do  not  accede  to  that  proposition,. 
I would  point  out  that  we  have  no  evidence  of  change  of  cir- 
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cumstances,  and  vve  cannot  take  judicial  cognizance  of  anything 
of  the  kind. 

For  this  reason  only,  I would  answer  the  question  by  saying 
that  Russell  v.  The  Queen  is  still  law — it  is  not  a case  for  costs. 

Fisher  J.A.:  This  Court  has  been  asked  to  express  an 

opinion  upon  a case  of  a reference  under  the  provision  of  The 
Constitutional  Questions  Act,  R.S.O.  1937,  ch.  130. 

The  question  submitted  is: 

“Are  Parts  I,  II  and  III  of  the  Canada  Temperance  Act, 
R.S.C.  1927,  ch.  196,  constitutionally  valid  in  whole  or  in  part, 
and  if  in  part,  in  what  respect?” 

The  constitutional  validity  of  the  Canada  Temperance  Act 
was  tested  in  our  Courts  and  finally  by  the  Privy  Council  in 
The  Queen  v.  Russell  (1882),  7 App.  Cas.  829.  The  Privy 
Council,  by  its  judgment,  declared  that  the  Act  was  intra  vires 
the  Dominion  of  Canada  and  based  its  decision  on  “public  order 
and  safety.” 

The  Attorney-General,  Mr.  Tilley  and  Mr.  Kellock  all  vig- 
orously argued  that  the  validity  of  the  Act  must  now  be  decided 
from  the  standpoint  of  the  “changed  conditions  and  circum- 
stances” existing  since  the  passing  of  the  Act  and  of  conditions 
existing  at  the  present  time  in  the  Dominion  of  Canada;  that 
the  Act  was  passed  as  a result  of  many  petitions  presented  to 
Parliament,  and  of  the  speeches  made  by  some  of  its  members, 
extracts  from  which  are  to  be  found  in  the  reports  of  the  Select 
Committee  of  the  House  of  Commons  referred  to  at  page  3 of 
Mr.  Tilley’s  statement  of  fact  and  law. 

At  page  3 of  the  report,  it  is  stated  that  four-fifths  of  the 
crimes  committed  in  the  Province  of  Ontario  were  “directly  or 
indirectly  connected  with  the  manufacture,  sale  and  consump- 
tion of  intoxicating  liquors,”  and  “that  out  of  28,289  commit- 
ments to  gaols  for  the  three  previous  years,  21,236  were  com- 
mitted either  for  drunkenness  or  for  crimes  perpetrated  under 
the  influence  of  drink”.  Further  contentions  are  that,  since 
the  passing  of  the  Act,  comments  were  made  by  the  Privy 
Council  Board  in  the  Snider  case,  [1925]  A.C.  396,  and  in  many 
other  cases  up  for  decision  in  the  Privy  Council — to  which  we 
were  referred,  but  in  the  view  I take  of  this  case  need  not  be 
specifically  referred  to  or  distinguished — in  which  there  were 
expressions  of  opinion  by  different  members  of  the  Board,  in- 
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cheating  that  The  Queen  v.  Russell  was  not  properly  decided; 
that  the  Act  was  not  acceptable  to  the  citizens  of  the  Dominion 
as  only  seven  municipalities  took  advantage  of  the  Local  Option 
features  of  it,  and  are  the  only  municipalities  now  under  the 
Act;  and  also  that  the  Province  of  Ontario  has  passed  the 
Liquor  Control  Act  for  the  sale  and  distribution  of  intoxicating 
liquors,  and  supplementary  legislation  has  been  passed  by  the 
Dominion  Parliament  in  enacting  Parts  IV  and  V of  The  Canada 
Temperance  Act  relevant  to  the  importation  of  intoxicating 
liquors. 

In  dealing  with  these  and  other  contentions,  it  is  to  be  ob- 
served that  to-day  we  have  The  Canada  Temperance  Act  un- 
repealed, and  a decision  of  the  Privy  Council,  after  a full  con- 
sideration of  the  whole  Act — as  clearly  appears  in  the  reasons 
and  the  decision  in  The  Queen  v.  Russell — declaring  the  Act 
was  infra  vires  the  Dominion  of  Canada. 

The  comments  made  in  the  several  decisions  by  members 
of  the  Board  and  referred  to  on  the  argument  were  obiter, 
and  it  is  to  be  noted  that  no  member  of  the  Board  would  go 
so  far  as  to  state  that  The  Queen  v.  Russell  was  wrongly  de- 
cided. It  was,  as  stated,  argued  that  The  Canada  Temperance 
Act  was  passed  by  Parliament  because  of  the  then  existing 
conditions  to  which  I have  made  some  reference,  and  also  that 
the  Board  assumed  there  was  a great  emergency,  and  because 
of  these  conditions,  and  for  that  reason  The  Queen  v.  Russell 
was  decided.  If  that  was  the  real  reason,  the  question  now 
arising  is:  What  are  the  present  conditions  in  Canada,  in  so 
far  as  they  relate  to  the  changed  circumstances  and  conditions? 

Upon  that  question  this  Court,  on  the  argument,  was  not 
furnished  with  any  evidence  establishing  that  the  conditions 
since  The  Canada  Temperance  Act  was  passed  have  improved, 
and  that  the  crisis  since  1878  has  entirely  passed. 

We  were  not  referred  to  any  changed  circumstances  and 
conditions  existing  in  any  of  the  other  Provinces  of  the  Domin- 
ion since  the  Act  was  passed  other  than  the  provincial  legislation 
dealing  with  intoxicating  liquors  and  the  amendments  to  The 
Canada  Temperance  Act,  and  my  difficulty  is  that,  even  if  this 
Court  has  any  jurisdiction  or  right  to  express  an  opinion,  the 
Act  being  Dominion-wide,  any  changed  circumstances  and  con- 
ditions in  the  other  Provinces  should  be  before  this  Court  for 
consideration. 
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In  my  view  there  are  only  two  methods  open,  one  is  to 
obtain,  if  possible,  a decision  of  the  Privy  Council  reversing  The 
Queen  v.  Russell,  and  the  other  is  to  have  Parliament  enact 
legislation  to  repeal  the  Act.  I do  not  think  this  Court  has 
any  right  to  enter  into  the  moral  and  social  value  of  the  Act 
and  its  effect,  or  to  enter  the  area  of  the  “changed  circumstances 
and  conditions”,  that  being  a question  peculiarly  for  the  duly 
elected  representatives  of  Canada  to  consider  and  determine 
and  for  the  Government  of  the  Dominion  to  repeal  the  Act 
if  thought  advisable.  It  is,  in  my  opinion,  entirely  for  Par- 
liament to  act,  and  it  is  not  open  to  this  Court  to  try  and  deter- 
mine such  an  issue.  I can  see  no  escape  from  the  conclusion 
that  an  Act,  valid  when  passed,  remains  valid  until  the  Act  is 
repealed  or  declared  ultra  vires  by  the  Courts. 

There  is  another  and,  I think,  formidable  ground  precluding 
this  Court  from  expressing  an  opinion,  and  that  is,  that  the  Court 
is  bound,  since  the  decision  in  The  Queen  v.  Russell,  by  the  prin- 
ciple known  as  stare  decisis.  It  may  well  be  that  if  this  Court 
had  had  The  Queen  v.  Russell  up  for  consideration  that  a differ- 
ent result  would  have  been  reached,  but  at  this  stage  and  on 
this  reference  I do  not  think  it  proper  to  express  any  opinion 
as  to  whether  that  case  was  properly  decided. 

For  these  reasons,  I would  answer  the  question  that  The 
Canada  Temperance  Act  is  constitutionally  valid.  It  is  not  a 
case  for  costs. 

Henderson  J.A.  (dissenting) : Reference  by  the  Lieutenant- 
Governor  of  the  Province  of  Ontario,  upon  the  recommendation 
of  the  Attorney-General  and  advice  of  a Committee  of  the  Ex- 
ecutive Council  dated  June  1st,  1939.  The  order-in-council 
is  in  the  following  words : 

“(Crest) 

Ontario. 

Filed : 

June  2,  1939. 

THE  COURT  OF  APPEAL, 
Supreme  Court  of  Ontario. 

EXECUTIVE  COUNCIL  OFFICE. 

To  The  Honourable 
Approved  and  Ordered  the 
1st  day  of  June,  A.D.  1939, 

Albert  Matthews. 
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Albert  Matthews^  Lieutenant-Governor  of  the  Province 
of  Ontario. 

Report  of  a Committee  of  the  Executive  Council  on  Matters 
referred  to  their  consideration. 

Present  : 


in  the  Chair. 


On  Matters  of  State. 

May  it  please  your  Honour: 

Whereas  it  has  been  represented  to  His  Honour  the  Lieu- 
tenant-Governor of  Ontario  by  the  Attorney-General  as  follows: 

“The  Canada  Temperance  Act  was  passed  by  the  Parliament 
of  Canada  in  1878,  being  41  Viet.,  ch.  16.  The  said  Act  and 
the  succeeding  legislation,  namely,  R.S.C.  1886,  ch.  106,  R.S.C. 
1906,  ch.  152,  and  R.S.C.  1927,  ch.  196,  Parts  I,  II  and  III  were, 
by  Orders  of  the  Governor-General  in  Council,  passed  on  the 
dates  hereinafter  mentioned,  brought  into  actual  operation 
in  17  local  municipalities  only  throughout  the  Dominion,  namely: 

Ontario — 

District  of  Manitoulin,  April  4,  1913. 

County  of  Huron,  April  28,  1914. 

County  of  Perth,  April  18,  1914. 

County  of  Peel,  September  1,  1915. 

Quebec — 

City  of  Thetford  Mines,  May  10,  1913. 

Manitoba — 

Electoral  District  of  Lisgar,  June,  1881. 

Electoral  District  of  Marquette,  December  3,  1880. 

New  Brunswick — 

County  of  Carleton,  June  28,  1879. 

County  of  Northumberland,  November  4,  1880. 

County  of  York,  March  31,  1879. 

County  of  Queens,  September  4,  1879. 

County  of  Kings,  September  1,  1879. 

County  of  Albert,  June  28,  1879. 

County  of  Westmorland,  May  10,  1880. 


The  Honourable 
Mr.  Hepburn. 
Mr.  Conant. 
Mr.  Campbell. 
Mr.  Kirby. 
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Nova  Scotia — 

Yarmouth,  August  2,  1884. 

Guysborough,  September  5,  1885. 

Digby,  January  10,  1881. 

And  whereas  the  operation  of  the  said  Statutes  was  by 
Orders  of  the  Governor-General  in  Council  dated  as  hereinafter 
mentioned  suspended  in  the  following  local  municipalities, 
namely: 

New  Brunswick — 

County  of  Carleton,  November  23,  1917. 

County  of  Northumberland,  November  23,  1917. 

County  of  York,  November  23,  1917. 

County  of  Queens,  January  4,  1918. 

County  of  Kings,  March  7,  1918. 

County  of  Albert,  July  18,  1918. 

County  of  Westmorland,  May  22,  1918. 

Nova  Scotia — 

Yarmouth,  February  5,  1920. 

Digby,  November  4,  1922. 

Guysborough,  June  16,  1923. 

Ontario — 

County  of  Huron,  November  12,  1920. 

County  of  Perth,  November  12,  1920. 

County  of  Peel,  March  24,  1921. 

And  whereas  at  the  date  of  the  bringing  into  force  of  the 
Canada  Temperance  Act,  R.S.C.  1927,  ch.  196,  namely,  on  the 
1st  day  of  February,  1928,  by  proclamation  of  His  Excellency 
the  Governor-General  in  Council  dated  the  22nd  day  of  Decem- 
ber, 1927,  the  handling  of  intoxicating  liquor  in  the  Dominion 
of  Canada  had  been  taken  out  of  private  hands  and  was  either 
placed  exclusively  under  the  direct  control  of  the  various  pro- 
vincial governments  by  virtue  of  the  respective  Liquor  Control 
Acts  of  the  Legislatures  of  those  Provinces  or  was  entirely 
prohibited  by  provincial  legislation: 

And  whereas  by  virtue  of  Parts  IV  and  V of  R.S.C.  1927, 
ch.  196,  passed  in  1916,  1917  and  1919  respectively,  and  other 
Statutes  of  the  Parliament  of  Canada,  importation  of  intoxicat- 
ing liquor  into  the  several  Provinces  was  restricted  or  pro- 
hibited in  aid  of  the  respective  provincial  Statutes; 
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And  whereas  doubts  have  arisen  whether  the  said  Canada 
Temperance  Act,  R.S.C.  1927,  ch.  196,  is  within  the  legislative 
competence  of  the  Parliament  of  Canada; 

And  whereas  the  Court  of  Appeal  of  New  Brunswick  in 
1936  declared  in  the  case  Rex  v.  Jones  that  the  said  Canada 
Temperance  Act,  R.S.C.  1927,  ch.  196,  was  ultra  vires; 

And  whereas  the  Attorney-General  is  of  opinion  that  it  is 
expedient  that  the  question  in  controversy  as  to  whether  or  not 
the  said  Act  was  within  the  legislative  competence  of  Parlia- 
ment should  be  referred  to  the  Court  of  Appeal  for  Ontario  for 
hearing  and  consideration. 

Upon  the  recommendation  of  the  Honourable  the  Attorney- 
General,  the  Committee  of  Council  advise  that  Your  Honour 
the  Lieutenant-Governor  in  Council  in  the  exercise  of  the  powers 
conferred  by  The  Constitutional  Questions  Act,  R.S.O.,  ch.  130, 
do  refer  to  the  Court  of  Appeal  for  Ontario  for  hearing  and 
consideration  the  following  question: 

Question:  Are  Parts  I,  II  and  III  of  the  Canada  Temper- 

ance Act,  R.S.C.  1927,  ch.  196 — constitutionally  valid  in  whole 
or  in  part,  and  if  in  part,  in  what  respect? 

Respectfully  submitted, 

M.  F.  Hepburn, 

Chairman.” 

1st  June,  1939. 

C.  F.  Bulmer, 

C.E.C. 

‘T  hereby  certify  that  the  above  is  a true  copy  of  an  Order 
made  upon  the  First  day  of  June,  A.D.  1939,  by  the  Honourable 
Albert  Matthews,  Lieutenant-Governor  of  the  Province  of  On- 
tario in  Council. 

‘C.  F.  Bulmer.’ 

Clerk,  Executive  Council  of  Ontario.” 

In  the  view  which  I take,  it  will  be  useful  to  review  some 
of  the  public  records  which  indicate  the  situation  which  was 
before  Parliament,  and  the  conditions  and  circumstances  under 
which  the  Canada  Temperance  Act  was  enacted  in  1878  and  also 
what  prior  statutes  regarding  the  sale  of  liquor  were  in  force 
in  Upper  Canada. 

The  Municipal  Act  of  Upper  Canada,  Consolidated  Statutes 
of  1866,  ch.  51,  contained  also  the  license  law.  This  licensing 
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law  preserved  the  right  of  municipalities  to  prohibit  the  sale 
of  liquor  if  a majority  of  the  electors  within  the  municipality 
so  declared,  29-30  Viet.,  ch.  51,  secs.  249  to  267. 

By  the  provisions  of  the  Tavern  and  Shop  Licenses  Act, 
1868-9,  Statutes  of  Ontario,  32  Viet.,  ch.  32,  the  provisions 
respecting  licensing  and  sale  of  liquor  were  separated  from  the 
Municipal  Act.  The  Tavern  and  Shop  License  Act  was  con- 
solidated in  The  Sale  of  Spirituous  Liquor  Act,  1874,  Statutes 
of  Ontario,  37  Viet.,  ch.  32.  In  this  Act  the  local  option  pro- 
visions were  repealed  and  not  re-enacted. 

Between  1874  and  1878  the  Temperance  Act  of  1864  (27-28 
Viet.,  ch.  18)  known  as  the  Dunkin  Act,  was  in  force  in  Ontario. 

In  the  years  1873  to  1876  many  petitions  for  the  enactment 
of  a prohibitory  law  were  presented  to  both  Houses  of  Parlia- 
ment: 

“In  the  year  1873  the  number  of  such  petitions  was  very 
great.  In  the  House  of  Commons  that  year,  on  motion  of  Sir 
John  A.  Macdonald,  a committee  was  appointed  to  consider 
such  petitions.  The  committee  subsequently  requested  a grant 
of  money,  to  be  expended  in  analyzing  liquors  with  a view  to 
ascertaining  the  extent  to  which  adulterations  were  practised. 
The  grant  was  made.  Later,  the  same  committee  presented 
a report,  which  was  printed,  containing  a strong  declaration 
in  favour  of  total  prohibition. 

“In  1873  the  Legislative  Assembly  of  Ontario  by  resolution 
authorized  a memorial  to  the  Parliament  of  Canada  praying  for 
legislative  action  regarding  the  traffic  in  intoxicating  liquors 
and  in  the  following  year  the  Legislative  Assembly  of  New 
Brunswick  presented  a similar  petition. 

“In  1874  many  more  petitions  were  presented.  The  House 
of  Commons  again  appointed  a committee  to  consider  the  ques- 
tion. This  committee  reported,  recommending  that  steps  be 
taken  to  obtain  information  about  the  working  of  prohibitory 
laws  in  the  United  States.  The  recommendation  was  adopted 
by  the  House  of  Commons,  and  after  the  close  of  the  session 
a royal  commission  was  appointed,  which  made  an  investigation 
of  the  subject  committed  to  it  and  presented  a report. 

“The  agitation  was  kept  up.  In  1875  the  number  of  petitions 
presented  was  very  great.  Mr.  G.  W.  Ross  moved  to  have  the 
House  of  Commons  resolve  itself  into  a committee  of  the  whole 
to  consider  a resolution  in  favour  of  the  enactment  of  prohibi- 
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tion  as  far  as  was  within  the  competence  of  Parliament,  as  soon 
as  public  opinion  would  efficiently  sustain  such  legislation.  Dr. 
Schultz  moved  an  amendment  declaring  that  it  was  the  duty 
of  the  Government  to  introduce  a prohibitory  measure  at  the 
earliest  moment  practicable.  Mr.  Oliver  moved  in  amendment 
to  the  amendment,  that  the  House  go  into  committee  of  the 
whole  to  consider  means  to  diminish  the  evils  of  intemperance. 
This  amendment  was  adopted.  In  committee  of  the  whole,  Mr. 
Ross  moved  a resolution  declaring  that  the  most  effective 
remedy  for  the  evils  of  intemperance  would  be  a law  of  total 
prohibition.  An  amendment  was  offered  by  Mr.  Bo  well,  de- 
claring it  to  be  the  duty  of  the  Government  to  propose  such  a 
measure.  The  committee  decided  in  favour  of  the  motion  offered 
by  Mr.  Ross,  and  reported  the  same  to  the  House.  No  action 
seems  to  have  been  taken  upon  this  report. 

“The  following  are  extracts  from  the  Reports  of  the  Select 
Committee  of  the  House  of  Commons  referred  to  above: 

“Your  Committee,  to  whom  were  referred  the  petitions  pre- 
sented in  favour  of  a Prohibitory  Liquor  Law,  beg  leave,  in 
presenting  their  Second  Report,  to  call  the  attention  of  Your 
Honourable  House  to  the  following  considerations,  the  result 
of  their  most  careful  deliberations,  and  based  upon  the  facts  to 
which  they  have  had  access  so  far: 

1.  That  the  traffic  in  intoxicating  liquors  is  an  unmitigated 
evil — widespread  in  its  effects — reaching  with  more  or  less  viru- 
lence every  class  of  the  community,  destroying  and  blighting 
with  its  baneful  influence  the  existence  of  many  of  the  most 
useful  and  promising  members  of  society — producing  untold 
domestic  misery  and  destitution,  and  leading  to  the  formation 
of  habits  alike  opposed  to  the  moral  and  intellectual  advance- 
ment and  prosperity  of  the  country. 

2.  That  the  petitions  (384  in  number)  presented  to  your  Hon- 
ourable House  and  signed  by  39,223  individuals,  as  well  as  the 
petitions  from  82  municipalities,  and  the  Legislature  of  the 
Province  of  Ontario  praying  for  a Prohibitory  Liquor  Law,  show 
that  the  people  of  this  Dominion  are  very  strongly  impressed 
with  the  enormity  of  the  evils  alluded  to,  and  that,  in  view 
of  this  strong  and  unequivocal  demand.  Your  Committee  feel 
bound  to  urge  the  necessity  of  some  action  on  the  part  of  Your 
Honourable  House  to  meet  the  wishes  of  the  Petitioners  and, 
if  possible,  remove  the  evils  complained  of. 
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3.  That  in  examining  the  answers  received  from  the 
Sheriffs,  Prison  Inspectors,  Coroners  and  Police  Magistrates, 
one  hundred  and  fourteen  of  whom  have  voluntarily  given  evi- 
dence, Your  Committee  find  that  four-fifths  of  the  crimes 
committed  in  the  Province  of  Ontario  (answers  have  not  yet 
been  received  from  the  other  Provinces)  are  directly  or  indir- 
ectly connected  with  the  manufacture,  sale  and  consumption 
of  intoxicating  liquors. 

4.  Your  Committee  further  find,  on  examining  the  reports 
of  the  Prison  Inspectors  for  the  Provinces  of  Ontario  and  Que- 
bec, that  out  of  28,289  commitments  to  the  jails  for  the  three 
previous  years,  21,236  were  committed  either  for  drunkenness 
or  for  crimes  perpetrated  under  the  influence  of  drink,  thus 
corroborating  the  statement  of  the  magistrates  and  others  above 
alluded  to. 

5.  Your  Committee  find  also  from  the  reports  of  one  hun- 
dred and  fifty-three  medical  men,  as  well  as  from  statements 
made  by  medical  practitioners  in  the  United  States  and  Great 
Britain,  that  the  use  of  intoxicating  liquors  as  a beverage  is  not 
essential  to  the  health  or  well-being  of  the  community,  but 
that,  on  the  contrary,  it  often  leads  to  disease  and  premature 
death. 

6.  Your  Committee  have  also  to  report  that  they  have 
made,  as  far  as  time  would  permit,  enquiry  into  the  operation 
and  effect  of  the  Prohibitory  Liquor  Law  in  the  State  of  Maine, 
accepting  its  operations  there  as  the  fairest  test  of  its  success, 
and  find  that  although  there  are  violations  of  the  law,  in  many 
cases  flagrant  and  glaring,  yet  from  the  evidence  received  and 
subjoined  to  this  Report,  Your  Committee  is  convinced  that  a 
Prohibitory  Liquor  Law  would  mitigate  if  not  entirely  remove 
the  evils  complained  of. 

7.  In  considering  the  immediate  effect  which  the  passage 
of  a Prohibitory  Liquor  Law  would  have  upon  the  revenue  of  the 
country.  Your  Committee  are  bound  to  admit  that  for  some 
time,  at  least,  there  might  be  a falling  off,  yet  in  the  face  of  the 
evils  arising  from  the  liquor  traffic,  alluded  to  in  the  first  para- 
graph of  this  report,  they  cannot  recommend  any  other  course 
to  your  Honourable  House  than  a ready  compliance  with  the 
prayer  of  the  petitioners.  The  reasons  upon  which  Your  Com- 
mittee base  this  recommendation  are  the  following : 
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(1)  Although  the  revenue  arising  from  the  traffic  is  now 
very  large,  amounting  last  year  to  $5,034,543.58,  yet  the  expense 
of  the  administration  of  justice,  the  maintenance  of  asylums, 
hospitals  and  penitentiaries  consequent  upon  the  habitual  use 
of  intoxicating  liquors  would  be  largely  diminished,  thus  furnish- 
ing a very  considerable  offset  to  the  amount  lost  to  the  revenue. 

(2)  That  the  capital  now  invested  in  the  traffic,  large  as 
Your  Committee  believe  it  to  be,  would,  if  diverted  to  other 
purposes  of  trade,  add  largely,  in  a very  short  time,  to  the 
general  wealth  of  the  country,  and  open  up  new  and  even  more 
profitable  sources  of  industry  which  in  their  turn  would  con- 
tribute to  the  revenue  without  those  baneful  associations  which 
vitiate  the  returns  accruing  from  the  Liquor  Traffic. 

(3)  That  the  effect  upon  the  industrial  prosperity  of  thou- 
sands who  are  now  impoverished  by  their  dissipated  habits 
would  be  such  as  to  enable  them  to  consume  other  dutiable 
goods — the  laws  of  supply  and  demand  being  such  that  wherever 
there  is  a surplus  of  capital  it  will  find  for  itself  some  field  for 
investment. 

(4)  That  it  is  clearly  the  duty  of  Government,  when  the 
social,  moral  and  civil  standing  of  the  subject  is  imperilled  by 
the  existence  of  any  traffic  or  trade,  that,  apart  from  all  con- 
siderations of  gain  or  profit,  the  interests  of  the  subject  should 
not  be  sacrificed  even  to  the  expansion  or  maintenance  of  the 
revenue. 

(5)  That  the  principle  of  protection  to  the  subject  against 
evils  which  may  be  and  which  are  sources  of  revenue  is  already 
conceded  in  Acts  passed  on  former  occasions  by  the  Legislature 
of  Canada,  such  as  the  Dunkin  Act,  Sanitary  Laws,  and  other 
laws  of  a similar  nature. 

8.  In  view  of  these  facts.  Your  Committee  would  most 
respectfully  submit  to  Your  Honourable  House  the  importance 
of  speedily  removing  the  evils  complained  of  by  the  enactment 
of  a Prohibitory  Liquor  Law — that  is  a law  prohibiting  the 
importation,  manufacture  and  sale  of  all  intoxicating  liquors 
except  for  medicinal  and  mechanical  purposes,  regulated  by  pro- 
per safeguards  and  checks. 

All  of  which  is  respectfully  submitted. 

E.  V.  Bod  well. 

Chairman.” 
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“Your  Committee  in  submitting  their  Second  Report  beg 
leave  to  call  the  attention  of  your  Honourable  House  to  the 
following : 

1.  That  the  Petitions  presented  in  this  and  the  preceding 
Parliament  praying  for  the  passage  of  a Prohibitory  Liquor 
Law,  indicate  a state  of  public  feeling  that  demands  the  serious 
attention  of  the  House. 

2.  That  the  intimate  connection  between  the  Liquor  Traffic 
and  Crime  of  all  kinds  shews  that  the  existing  Laws  restrict- 
ing said  traffic  are  entirely  inadequate  to  remove  the  evils  com- 
plained of. 

3.  Whereas  the  attempts  of  previous  Committees  to  obtain 
full  and  reliable  information  from  documentary  evidence,  with 
regard  to  the  operation  of  Prohibitory  Liquor  Laws  have  not 
been  entirely  satisfactory,  Your  Committee  is  of  the  opinion 
that  it  would  be  expedient  to  take  such  steps  as  would  put  the 
House  in  possession  of  full  and  reliable  information  as  to  the 
operation  and  result  of  such  laws  in  those  States  of  the  Ameri- 
can Union,  where  they  are  now  or  have  been  in  force,  with 
the  view  of  shewing  the  probable  working  and  effect  of  such 
laws  in  Canada.” 

In  1878  the  petitioning  continued.  Requests  were  made  for 
total  prohibition,  for  the  amendment  of  the  Dunkin  Act,  and 
for  other  legislative  measures.  In  that  year  Parliament  dealt 
with  the  question  by  the  enactment  of  the  Canada  Temperance 
Act. 

I have  taken  the  above  extracts  from  the  statement  of  fact 
and  law  submitted  on  behalf  of  the  Moderation  League  of  On- 
tario, and  I would  refer  further  to  this  statement  as  containing 
from  the  public  records  speeches  by  the  Prime  Minister  of 
Canada  and  other  Members  of  Parliament,  as  showing  the  view 
which  then  existed  as  to  the  propriety  of  this  legislation.  I take 
it  that  upon  a reference  of  this  kind  it  is  agreed  that  the  Court 
is  to  consult  public  records  and  documents,  the  official  Hansard 
as  to  the  debates  in  the  House,  which  are  material  to  the  subject, 
and  what  is  common  knowledge. 

The  constitutional  validity  of  the  Canada  Temperance  Act 
was  considered  by  the  Judicial  Committee  of  the  Privy  Council 
in  Russell  v.  The  Queen  (1882),  7 App.  Cas.  829,  and  its  validity 
was  upheld  on  the  ground  that  it  was  legislation  passed  for  the 
peace,  order  and  good  government  of  Canada. 
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This  case  was  in  reality  an  appeal  from  the  decision  of  the 
Supreme  Court  of  Canada  in  the  case  of  The  City  of  Fredericton 
V.  The  Queen  (1880),  3 S.C.R.  505,  which  also  upheld  the  vali- 
dity of  the  Act,  and  in  doing  so  reversed  a decision  of  the  New 
Brunswick  Supreme  Court. 

I note  that  upon  the  argument  of  the  appeal  before  the 
Board  counsel  for  the  appellant  admitted  that,  if  the  Act  applied 
to  the  whole  Dominion  of  Canada  without  local  option,  it  would 
then  be  within  the  power  of  the  Dominion  Parliament  but  con- 
tended that,  inasmuch  as  by  the  provisions  of  the  Act  it  came 
into  force  only  in  such  municipalities  as  pass  by-laws  bringing 
it  into  force  with  the  assent  of  50  per  cent,  of  the  electors  vot- 
ing on  the  question,  it  was  ultra  vires.  I note  also  that  neither 
the  Attorney-General  of  the  Dominion  nor  the  Attorneys-Gen- 
eral  of  any  of  the  Provinces  were  represented  at  the  hearing. 
In  the  result  the  Judicial  Committee  held  that  in  dealing  with 
the  legislation.  Parliament  was  dealing  with  a matter  relating 
to  public  order  and  safety,  and  not  with  a matter  relating  to 
property  and  civil  rights,  and  further  that  the  legislation  in 
question  was  clearly  meant  to  apply  a remedy  to  an  evil  which 
was  assumed  to  exist  throughout  the  Dominion. 

This  decision  has  been  reviewed,  discussed  and  explained 
in  many  constitutional  cases  since,  in  all  of  which  the  decision, 
although  with  explanation,  is  upheld  and  has  never  been  over- 
ruled. 

The  following  are  among  the  cases  in  which  it  has  been 
considered : 

Hodge  v.  The  Queen  (1884),  9 App.  Cas.  117:  In  this  case 

it  was  held  that  the  Liquor  License  Act  of  1877,  ch.  181  of 
the  Revised  Statutes  of  Ontario,  which  made  regulations  in  the 
nature  of  police  or  municipal  regulations  of  a merely  local 
character  for  the  good  government  of  taverns,  etc.,  does  not 
interfere  with  the  general  regulation  of  trade  or  commerce,  but 
comes  within  Nos.  8,  15  and  16  of  sec.  92  and  is  within  the 
powers  of  the  Provincial  Legislature. 

In  this  case  it  is  pointed  out  that  subjects  which  in  one  aspect 
and  for  one  purpose  fall  within  sec.  92  of  the  British  North 
America  Act,  1867,  may  in  another  aspect  and  for  another 
purpose  fall  within  sec.  91,  and  RusselTs  case  is  there  explained 
upon  this  footing. 
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Attorney -General  for  Ontario  v.  Attorney -General  for  the 
Dominion  and  The  Distillers'  and  Brewers'  Association  of  On- 
tario, [1896]  A.C.  348.  I quote  from  the  headnote  of  this  case: 

“The  general  power  of  legislation  conferred  upon  the  Domin- 
ion Parliament  by  sec.  91  of  the  British  North  America  Act, 
1867,  in  supplement  of  its  therein  enumerated  powers,  must 
be  strictly  confined  to  such  matters  as  are  unquestionably  of 
national  interest  and  importance;  and  must  not  trench  on  any 
of  the  subjects  enumerated  in  sec.  92  as  within  the  scope  of 
provincial  legislation,  unless  they  have  attained  such  dimensions 
as  to  affect  the  body  politic  of  the  Dominion. 

“Dominion  enactments,  when  competent,  override  but  can- 
not directly  repeal  provincial  legislation.  Whether  they  have 
in  a particular  instance  effected  virtual  repeal  by  repugnacy 
is  a question  for  adjudication  by  the  tribunals,  and  cannot  be 
determined  by  either  the  Dominion  or  provincial  legislature. 

“Accordingly  the  Canada  Temperance  Act,  1886,  so  far  as 
it  purported  to  repeal  the  prohibitory  clauses  of  the  old  provin- 
cial Act  of  1864  (27  & 28  Viet.,  ch.  18)  was  ultra  vires  the 
Dominion.  Its  own  prohibitory  provisions  are,  however,  valid 
when  duly  brought  into  operation  in  any  provincial  area,  as 
relating  to  the  peace,  order,  and  good  government  of  Canada. 

''Russell  V.  Reg.  (7  App.  Cas.  829)  followed;  but  not  as 
regulating  trade  and  commerce  within  sec.  91,  subsec.  2 of  the 
Act  of  1867. 

''Citizens’  Insurance  Co.  v.  Parsons  (7  App.  Cas.  98)  distin- 
guished, and  Municipal  Corporation  of  Toronto  v.  Virgo  {ante, 
p.  93),  followed. 

“Held,  also,  that  the  local  liquor  prohibitions  authorized  by 
the  Ontario  Act  (53  Viet.,  ch.  56)  sec.  18,  are  within  the  powers 
of  the  provincial  legislature.  But  they  are  inoperative  in  any 
locality  which  adopts  the  provisions  of  the  Dominion  Act  of 
1886.” 

Attorney -General  of  Manitoba  v.  Manitoba  Licence  Holders’ 
Association,  [1902]  A.C.  73: 

“The  Manitoba  Liquor  Act  of  1900  for  the  suppression  of 
the  liquor  traffic  in  that  province  is  within  the  powers  of  the 
provincial  legislature,  its  subject  being  and  having  been  dealt 
with  as  a matter  of  a merely  local  nature  in  the  province  within 
the  meaning  of  the  British  North  America  Act,  1867,  sec.  92, 
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subsec.  16,  notwithstanding  that  in  its  practical  working  it  must 
interfere  with  Dominion  revenue,  and  indirectly  at  least  with 
business  operations  outside  the  province.” 

Attorney -General  for  the  Dominion  of  Canada  v.  Attorney- 
General  for  the  Province  of  Alberta  and  others,  and  Attorney- 
General  for  the  Province  of  British  Columbia,  [1916]  1 A.C.  588. 
In  this  case  it  was  held  that  sec.  4 of  The  Insurance  Act  of 
1910  enacted  by  the  Parliament  of  Canada  was  ultra  vires. 
The  case  is  of  interest  here  for  the  statement  contained  therein 
that  the  principle  illustrated  in  Russell’s  case  that  subjects 
which,  in  one  aspect,  come  within  the  authority  of  the  provincial 
legislatures  may,  in  another  aspect,  fall  within  the  authority 
of  the  Dominion  Legislature,  is  well-established  but  ought  to  be 
applied  with  great  caution. 

In  Re  the  Board  of  Commerce  Act,  (1919)  and  The  Combines 
and  Fair  Prices  Act,  (1919),  [1922]  1 A.C.  191,  which  was  an 
appeal  by  special  leave  from  the  Supreme  Court  of  Canada 
upon  a case  stated,  the  two  Acts  in  question  were  held  ultra 
vires  the  Dominion  Legislature  since  they  interfered  seriously 
with  property  and  civil  rights  in  the  Provinces,  and  were  not 
passed  in  any  highly  exceptional  circumstances  such  as  war 
or  famine  which  conceivably  might  render  trade  combinations 
and  hoarding  subjects  outside  the  heads  of  sec.  92  and  within 
the  general  power  given  by  sec.  91.  This  case  also  determined 
that  the  Acts  in  question  could  not  be  supported  under  sec.  91, 
head  2 (trade  and  commerce),  since  they  were  not  within  the 
general  power;  nor  under  sec.  91,  head  27  (the  criminal  law), 
because  the  matter  did  not  by  its  nature  belong  to  the  domain 
of  criminal  jurisprudence. 

Fort  Frances  Pulp  and  Power  Company,  Limited  v.  Manitoba 
Free  Press  Company,  Limited,  and  others,  [1923]  A.C.  695, 
an  appeal  from  the  Supreme  Court  of  Ontario,  Appellate  Divi- 
sion, held  that  the  Dominion  Parliament  has  an  implied  power 
for  the  safety  of  the  Dominion  as  a whole  to  deal  with  a suffi- 
ciently great  emergency,  such  as  that  arising  from  war,  although 
in  so  doing  it  trenches  upon  property  and  civil  rights  in  the 
Province,  from  which  subjects  it  is  excluded  in  normal  circum- 
stances. The  enumeration  in  sec.  92  is  not  repealed  in  such 
an  emergency,  but  a new  aspect  of  the  business  of  Government 
emerges.  The  Dominion  Government,  which  in  its  Parliament 
represents  the  people  of  Canada  as  a whole,  must  be  deemed  to 
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be  left  with  considerable  freedom  to  judge  whether  a sufficiently 
great  emergency  exists  to  justify  an  exercise  of  the  power.  Held 
also  that  the  Canadian  War  Measures  Act,  1914,  and  Orders 
in  Council  made  thereunder  during  the  war  for  controlling 
throughout  Canada  the  supply  of  newsprint  paper  by  manu- 
facturers and  its  price,  also  a Dominion  Act  passed  after  the 
cessation  of  hostilities  for  continuing  the  control  until  the  proc- 
lamation of  peace,  with  power  to  conclude  matters  then  pend- 
ing, were  infra  vires. 

Toronto  Electric  Commissioners  v.  Snider  and  others  and 
Attorney s-General  for  Canada  and  Ontario,  [1925]  A.C.  396. 
This  case,  in  my  opinion,  states  the  footing  upon  which  the  pres- 
ent reference  should  be  determined.  It  is  a statement  by  the 
Judicial  Committee  of  the  Privy  Council  of  the  basis  upon  which 
Russell’s  case  rests,  and  taken  in  conjunction  with  the  Fort 
Frances  case  to  which  I have  just  referred,  is  conclusive  of  the 
matter  before  us. 

The  question  before  the  Board  in  this  case  to  which  I refer 
as  Snider’s  case,  arose  under  the  Industrial  Disputes  Investi- 
gation Act,  (1907)  6 & 7 Edw.  VII,  ch.  20  (Dominion),  which 
provided  that  upon  a dispute  occurring  between  employers  and 
employees  in  any  of  a large  number  of  important  industries  in 
Canada,  the  Minister  of  Labour  for  the  Dominion  might  appoint 
a Board  of  Investigation  and  Conciliation.  The  Board  was  to 
make  investigations,  with  power  to  summon  witnesses  and  in- 
spect documents  and  premises,  and  was  to  try  to  bring  about 
a settlement;  if  no  settlement  resulted,  they  were  to  make  a 
report  with  recommendations  as  to  fair  terms,  but  the  report 
was  not  to  be  binding  upon  the  parties.  After  a reference  to  a 
Board  a lockout  or  strike  was  to  be  unlawful,  and  subject  to 
penalties.  The  Board  held  that  the  Act  was  not  within  the 
competence  of  the  Parliament  of  Canada;  that  it  clearly  was 
in  relation  to  property  and  civil  rights  in  the  Provinces,  a subject 
reserved  to  the  Provincial  Legislatures  by  sec.  92,  subsec.  13, 
and  was  not  within  any  of  the  overriding  powers  of  the  Domin- 
ion Legislature  specifically  set  out  in  sec.  91;  that  it  could  not 
be  justified  under  the  general  power  in  sec.  91  to  make  laws 
for  the  peace,  order  and  good  government  of  Canada,  as  it  was 
not  established  that  there  existed  in  the  matter  any  emergency 
which  put  the  national  life  of  Canada  in  peril. 
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The  judgment  of  their  Lordships  in  this  case,  delivered  by 
Lord  Haldane,  appears  to  me  to  afford  the  footing  upon  which 
the  question  before  us  must  be  determined,  and  I therefore 
quote  at  some  length  from  that  judgment : 

“A  more  difficult  question  arises  with  reference  to  the  initial 
words  of  sec.  91,  which  enables  the  Parliament  of  Canada  to 
make  laws  for  the  peace,  order  and  good  government  of  Canada 
in  matters  falling  outside  the  Provincial  powers  specifically 
conferred  by  sec.  92.  For  Russell  v.  The  Queen  was  a decision 
in  which  the  Judicial  Committee  said  that  it  was  within  the 
competency  of  the  Dominion  Parliament  to  establish  a uniform 
system  for  prohibiting  the  liquor  traffic  throughout  Canada 
excepting  under  restrictive  conditions.  It  has  been  observed 
subsequently  by  this  Committee  that  it  is  now  clear  that  it  was 
on  the  ground  that  the  subject  matter  lay  outside  Provincial 
powers,  and  not  on  the  ground  that  it  was  authorized  as  legis- 
lation for  the  regulation  of  trade  and  commerce,  that  the 
Canada  Temperance  Act  was  sustained;  see  Attorney -General 
for  Canada  v.  Attorney -General  for  Alberta.  But  even  on  this 
footing  it  is  not  easy  to  reconcile  the  decision  in  Russell  v.  The 
Queen  with  the  subsequent  decision  in  Hodge  v.  The  Queen 
that  the  Ontario  Liquor  Licence  Act,  with  the  powers  of  regu- 
lation which  it  entrusted  to  local  authorities  in  the  Province, 
was  intra  vires  of  the  Ontario  Legislature.  Still  more  difficult 
is  it  to  reconcile  Russell  v.  The  Queen  with  the  decision  given 
later  by  the  Judicial  Committee  that  the  Dominion  licensing 
statute,  known  as  the  McCarthy  Act,  which  sought  to  establish 
a local  licensing  system  for  the  liquor  traffic  throughout  the 
Dominion,  was  ultra  vires  of  the  Domiinion  Parliament.  As  to 
this  last  decision  it  is  not  without  significance  that  the  strong 
Board  which  delivered  it  abstained  from  giving  any  reasons  for 
their  conclusion.  They  did  not  in  terms  dissent  from  the  reasons 
given  in  Russell  v.  The  Queen.  They  may  have  thought  that 
the  case  was  binding  on  them  as  deciding  that  the  particular 
Canada  Temperance  Act  had  been  conclusively  held  valid, 
on  the  ground  of  fact  that  at  the  period  of  the  passing 
of  the  Act  the  circumstances  of  the  time  required  it  in  an 
emergency  affecting  Canada  as  a whole.  The  McCarthy  Act, 
already  referred  to,  which  was  decided  to  have  been  ultra  vires 
of  the  Dominion  Parliament,  was  dealt  with  in  the  end  of  1885. 
Ten  years  subsequently  another  powerful  Board  decided  Attor- 
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ney-General  for  Ontario  v.  Attoi'ney -General  for  the  Dominion, 
known  as  the  Distillers’  and  Brewers’  case.  Lord  Herschell 
and  Lord  Davey,  who  had  been  the  leading  counsel  in  the 
McCarthy  case,  sat  on  that  Board,  along  with  Lord  Halsbury, 
who  had  presided  at  it.  In  delivering  the  judgment.  Lord  Wat- 
son used  in  the  latter  case  significant  language:  ‘The  judgment 
of  this  Board  in  Russell  v.  The  Queen,  has  relieved  their  Lord- 
ships  from  the  difficult  duty  of  considering  whether  the  Canada 
Temperance  Act  of  1886  relates  to  the  peace,  order  and  good 
government  of  Canada,  in  such  sense  as  to  bring  its  provisions 
within  the  competency  of  the  Canadian  Parliament.’  That  de- 
cision, he  said,  must  be  accepted  as  an  authority  to  the  extent 
to  which  it  goes — namely,  that  ‘the  restrictive  provisions  of  the 
Act  of  1886,  when  they  have  been  duly  brought  into  operation 
in  any  Provincial  area  within  the  Dominion,  must  receive  effect 
as  valid  enactments  relating  to  the  peace,  order  and  good  gov- 
ernment of  Canada.’ 

“The  Board  held  that,  on  that  occasion,  they  could,  not 
inconsistently  with  Russell  v.  The  Queen,  declare  a statute  of 
the  Ontario  Legislature  establishing  Provincial  liquor  prohibi- 
tions, to  be  within  the  competence  of  a Provincial  Legislature, 
provided  that  the  locality  had  not  already  adopted  the  provisions 
of  the  Dominion  Act  of  1886. 

“It  appears  to  their  Lordships  that  it  is  not  now  open  to 
them  to  treat  Russell  v.  The  Queen  as  having  established  the 
general  principle  that  the  mere  fact  that  Dominion  legislation 
is  for  the  general  advantage  of  Canada,  or  is  such  that  it  will 
meet  a mere  want  which  is  felt  throughout  the  Dominion,  ren- 
ders it  competent  if  it  cannot  be  brought  within  the  heads 
enumerated  specifically  in  sec.  91.  Unless  this  is  so,  if  the  sub- 
ject matter  falls  within  any  of  the  enumerated  heads  in  sec.  92, 
such  legislation  belongs  exclusively  to  Provincial  competency. 
No  doubt  there  may  be  cases  arising  out  of  some  extraordinary 
peril  to  the  national  life  of  Canada,  as  a whole,  such  as  the 
cases  arising  out  of  a war,  where  legislation  is  required  of  an 
order  that  passes  beyond  the  heads  of  exclusive  Provincial  com- 
petency. Such  cases  may  be  dealt  with  under  the  words  at 
the  comxmencement  of  sec.  91,  conferring  general  powers  in 
relation  to  peace,  order  and  good  government,  simply  because 
such  cases  are  not  otherwise  provided  for.  But  instances  of 
this,  as  was  pointed  out  in  the  judgment  in  Fort  Frances  Pulp 
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and  Power  Co.  v.  Manitoba  Free  Press  are  highly  exceptional. 
Their  Lordships  think  that  the  decision  in  Russell  v.  The  Queen 
can  only  be  supported  to-day,  not  on  the  footing  of  having  laid 
down  an  interpretation,  such  as  has  sometimes  been  invoked 
of  the  general  words  at  the  beginning  of  sec.  91,  but  on  the 
assumption  of  the  Board,  apparently  made  at  the  time  of  decid- 
ing the  case  of  Russell  v.  The  Queen,  that  the  evil  of  intem- 
perance at  that  time  amounted  in  Canada  to  one  so  great  and 
so  general  that  at  least  for  the  period  it  was  a menace  to  the 
national  life  of  Canada  so  serious  and  pressing  that  the  National 
Parliament  was  called  on  to  intervene  to  protect  the  nation 
from  disaster.  An  epidemic  of  pestilence  might  conceivably  have 
been  regarded  as  analogous.  It  is  plain  from  the  decision  in  the 
Board  of  Commerce  case  that  the  evil  of  profiteering  could  not 
have  been  so  invoked,  for  Provincial  powers,  if  exercised,  were 
adequate  to  it.  Their  Lordships  find  it  difficult  to  explain  the 
decision  in  Russell  v.  The  Queen  as  more  than  a decision  of  this 
order  upon  facts,  considered  to  have  been  established  at  its 
date  rather  than  upon  general  law.” 

Reference  may  also  be  made  to  Re  the  Natural  Products 
Marketing  Act,  1934,  and  its  amending  Act,'  1935,  in  [1936] 
S.C.R.  398,  and  particularly  to  the  judgment  of  the  Chief  Justice 
of  Canada  at  page  419. 

It  was  not  suggested  or  argued  by  counsel  who  appeared 
in  support  of  the  Statute  in  question  that  any  emergency,  such 
as  that  described  in  Snider’s  case,  existed  in  Canada  or  in  any 
Province  of  Canada  at  the  time  of  the  passing  of  the  present 
Act  or  since.  It  is  manifest,  in  my  opinion,  that  no  such  con- 
tention can  reasonably  be  made.  It  is  not  necessary  to  discuss 
whether  the  emergency  which  was  assumed  to  exist  when  the 
Canada  Temperance  Act  was  originally  enacted  did,  in  fact, 
exist.  It  seems  difficult  to  believe,  if  Parliament  thought  at  that 
time  that  such  a state  of  affairs  existed  as  would  in  the  language 
of  Lord  Haldane  justify  the  Act,  that  such  a situation  would 
by  any  stretch  of  the  imagination  be  likely  to  be  cured  by  the 
passing  of  a Statute  upon  so  contentious  a matter  as  the  prohibi- 
tion of  the  sale  of  liquor  which  was  not  to  come  into  force  except 
in  individual  municipalities  throughout  Canada  which  by  a vote 
of  the  majority  of  the  electors  of  such  municipalities  approved 
a by-law  for  the  purpose.  That,  however,  is  not  in  my  opinion 
the  issue  here.  What  we  have  to  consider  is  whether  such  an 
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emergency  existed  at  the  date  of  the  passing  of  the  present 
Statute  or  since.  In  this  connection,  I again  refer  to  Fort 
Frances  Pulp  and  Power  Co.  v.  Manitoba  Free  Press  Co.,  [1923] 
A.C.  695,  at  page  706: 

“When  war  has  broken  out  it  may  be  requisite  to  make 
special  provision  to  ensure  the  maintenance  of  law  and  order 
in  a country,  even  when  it  is  in  no  immediate  danger  of  invasion. 
Public  opinion  may  become  excitable,  and  one  of  the  causes 
of  this  may  conceivably  be  want  of  uninterrupted  information 
in  newspapers.  Steps  may  have  to  be  taken  to  ensure  supplies 
of  these  and  to  avoid  shortage,  and  the  effect  of  the  economic 
and  other  disturbance  occasioned  originally  by  the  war  may 
thus  continue  for  some  time  after  it  is  terminated.  The  question 
of  the  extent  to  which  provision  for  circumstances  such  as  these 
may  have  to  be  maintained  is  one  on  which  a Court  of  law  is 
loath  to  enter.  No  authority  other  than  the  central  Government 
is  in  a position  to  deal  with  a problem  which  is  essentially  one 
of  statesmanship.  It  may  be  that  it  has  become  clear  that  the 
crisis  which  arose  is  wholly  at  an  end  and  that  there  is  no 
justification  for  the  continued  exercise  of  an  exceptional  inter- 
ference which  becomes  ultra  vires  when  it  is  no  longer  called 
for.  In  such  a case  the  law  as  laid  down  for  distribution  of 
powers  in  the  ruling  instrument  would  have  to  be  invoked.  But 
very  clear  evidence  that  the  crisis  had  wholly  passed  away 
would  be  required  to  justify  the  judiciary,  even  when  the  ques- 
tion raised  was  one  of  ultra  vires  which  it  had  to  decide,  in 
overruling  the  decision  of  the  Government  that  exceptional 
measures  were  still  requisite.  In  saying  what  is  almost  obvious, 
their  Lordships  observe  themselves  to  be  in  accord  with  the 
view  taken  under  analogous  circumstances  by  the  Supreme  Court 
of  the  United  States,  and  expressed  in  such  decisions  as  that  in 
October,  1919,  in  Hamilton  v.  Kentucky  Distilleries  Co.,  251 
U.S.  146.” 

And  again  at  page  707 : 

“It  is  enough  to  say  that  there  is  no  clear  and  unmistakable 
evidence  that  the  Government  was  in  error  in  thinking  that 
the  necessity  was  still  in  existence  at  the  dates  on  which  the 
action  in  question  was  taken  by  the  Paper  Control  Tribunal.” 

We  were  furnished  upon  the  argument  with  a list  of  all 
cities,  counties  and  districts  wherein  the  Act  in  question  has 
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ever  been  brought  into  force.  According  to  this  list,  in  the 
Province  of  Ontario,  it  has  at  one  time  or  another  been  brought 
into  force  in  thirty  municipalities  and  has  been  suspended  and 
is  not  now  in  force  in  twenty-six  of  these,  leaving  only  four 
in  which  it  is  in  operation. 

In  Quebec  the  number  of  municipalities  was  originally  nine, 
and  it  is  now  in  operation  in  one. 

In  Manitoba  it  has  been  and  is  in  force  in  a total  of  two 
municipalities. 

In  New  Brunswick  it  has  been  in  force  in  eleven  municipali- 
ties and  is  not  now  in  operation  in  any  of  them. 

In  Nova  Scotia  it  has  been  in  force  in  thirteen  municipalities 
and  it  is  not  now  in  operation  in  any  of  them;  and  in  Prince 
Edward  Island  it  has  been  at  one  time  or  another  in  force  in 
four  municipalities  and  is  now  in  operation  in  none. 

It  does  not  appear  ever  to  have  been  in  force  in  any  munici- 
pality in  the  other  provinces. 

Counsel  upholding  the  statute  contended  that  the  issue  be- 
fore this  Court  is  whether  or  not  we  shall  overrule  the  judg- 
ment of  the  Judicial  Committee  in  Russell’s  case.  In  my  opinion 
that  is  not  the  issue.  What  we  have  to  determine  is  a matter 
of  fact  and  upon  the  determination  of  that  matter  of  fact  must 
rest  the  jurisdiction  of  the  Parliament  of  Canada  to  pass  the 
Statute,  which  is  the  subject  matter  of  the  reference. 

There  can  be  no  doubt  that  the  cause  of  temperance  (and 
by  temperance  I mean  temperance  in  its  true  sense,  which  is  the 
antithesis  of  teetotalism  and  of  prohibition)  has  made  great 
strides  since  the  Canada  Temperance  Act  was  first  enacted. 
Open  drunkenness  which  was  not  considered  a disgrace  at  that 
time  is  so  considered  now.  The  most  grievous  blow  which 
temperance  ever  sustained  was  the  enactment  in  Canada  and 
the  United  States  of  prohibitory  laws  in  force  throughout  those 
countries,  which  brought  forth  the  bootlegger  and  in  his  train 
the  racketeer,  who  by  illicit  trafficking  amassed  millions  of 
dollars  and  became  a wealthy,  organized  and  powerful  criminal 
class. 

Since  the  repeal  of  those  laws,  much  has  been  done  to  over- 
come the  evil,  but  it  is  yet  by  no  means  completely  cured.  Never- 
theless I think  no  one  would  have  the  hardihood  to  suggest  that 
an  emergency,  such  as  that  described  by  Lord  Haldane,  exists 
in  Canada. 
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At  the  present  time  each  Province  in  the  Dominion  of  Canada, 
with  the  exception  of  Prince  Edward  Island,  has  legislation 
regulating  and  controlling  the  sale  of  liquor  within  the  respec- 
tive provinces,  and  the  validity  of  this  legislation  has  been 
affirmed.  In  all  these  Provinces  the  sale  of  liquor  has  been  made 
a Government  monopoly  and  the  traffic  is  regulated  and  con- 
trolled by  Government  Commissions  or  Boards  charged  with 
the  duty  of  controlling  the  sale. 

In  Prince  Edward  Island  there  is  a prohibitory  law. 

For  these  reasons,  it  seems  manifest  to  me  that  the  emer- 
gency, if  any  existed,  has  wholly  passed  away  and  that  the 
foundation,  and  the  only  foundation  upon  which  Russell’s  case 
can  be  supported,  no  longer  exists. 

Counsel  upholding  the  statute  in  question  also  sought  to 
sustain  the  jurisdiction  of  Parliament  under  the  provisions  of 
sec.  91(27)  “the  Criminal  Law.” 

I have  already  referred  to  the  Board  of  Commerce  Act  case, 
[1922]  1 A.C.  191,  which  I think  is  a sufficient  answer  to  this 
contention  because  the  regulation  or  prohibition  of  the  sale  of 
liquor  does  not  by  its  nature  belong  to  the  domain  of  criminal 
jurisprudence,  nor  is  the  statute  in  question  in  pith  and  sub- 
stance a criminal  statute. 

Upon  this  subject  Attorney -General  for  Ontario  v.  Reciprocal 
Insurers  and  Attorney -General  for  Canada,  [1924]  A.C.  328,  in 
which  it  was  held  that  sec.  508(c)  inserted  in  the  Criminal 
Code  by  which  it  was  made  an  indictable  offence  for 
any  person  to  solicit  or  accept  any  insurance  risk  ex- 
cept on  behalf  of  a Company  or  Association  licensed  under 
the  Insurance  Act,  1917,  of  Canada,  was  ultra  vires  the  Domin- 
ion Parliament  as  being  in  reality  an  interference  with  a subject 
matter  within  the  jurisdiction  of  the  Provincial  Legislatures, 
and  that  its  enactment  as  a criminal  matter  could  not  alter  its 
real  purpose. 

For  these  reasons  I am  of  opinion  that  the  answer  to  the 
question  should  be  that  Parts  I,  II  and  III  of  the  Canada  Tem- 
perance Act,  R.S.C.  1927,  ch.  196,  are  ultra  vires, 

I assume  that  this  is  not  a matter  for  costs. 

McTague  J.A.:  The  constitutional  validity  of  Parts  I,  II 

and  III  of  The  Canada  Temperance  Act,  R.S.C.  1927,  ch.  196, 
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is  referred  to  us  for  opinion  by  the  Attorney-General  for  Ontario 
under  the  Constitutional  Questions  Act,  R.S.O.  1937,  ch.  130. 

The  order-in-council,  certain  evidence  offered  from  public 
records  by  the  Moderation  League,  and  various  expressions  of 
opinion  in  different  cases  before  the  Privy  Council,  are  fully 
dealt  with  in  the  reasons  of  Henderson  J.A.  I shall  refrain  from 
repetition  in  so  far  as  is  consistent  with  the  views  I take. 

During  argument  I expressed  doubt  as  to  the  right  of  the 
Attorney-General  to  refer  to  this  Court  a Dominion  statute  for 
consideration  as  to  its  validity.  The  doubts  then  expressed 
have  not  been  resolved  by  any  means,  but,  in  the  view  I take 
of  the  matter,  I am  willing  to  assume  that  the  Attorney-General 
has  the  right  which  I questioned  during  argument. 

Were  it  not  for  the  decision  in  Russell  v.  The  Queen  (1882), 
7 App.  Cas.  829,  having  in  mind  subsequent  decisions  of  the 
Privy  Council,  I should  have  no  difficulty  in  holding  that  in 
present  conditions  the  parts  of  the  Act  questioned  are  ultra  vires 
of  the  Dominion  Parliament.  If  one  obliterates  from  the  mind 
Russell  V.  The  Queen,  it  seems  reasonably  clear  that  legislation 
of  the  Dominion  Parliament  where  it  infringes  on  any  of  the 
subjects  exclusively  assigned  to  the  Province  under  sec.  92  of 
the  British  North  America  Act,  can  only  be  justified  under  the 
opening  words  of  sec.  91,  “Peace,  Order  and  Good  Government” 
where  something  in  the  nature  of  a national  emergency  exists. 
In  re  The  Board  of  Commerce  Act,  1919,  [1922]  1 A.C.  191; 
Fort  Frances  Pulp  and  Power  Co.  v.  Manitoba  Free  Press  Co., 
[1923]  A.C.  695;  Toronto  Electric  Commissioners  v.  Snider, 
[1925]  A.C.  396,  Dicta  of  Duff  C.J.,  in  Re  The  Natural  Products 
Marketing  Act,  [1936]  S.C.R.  398,  at  pp.  414  et  seq.,  approved 
and  applied  in  Attorney -General  for  Canada  v.  Attorney -Gen- 
eral for  Ontario,  [1937]  A.C.  326. 

However,  Russell  v.  The  Queen  did  actually  decide  that  The 
Canada  Temperance  Act  (1878)  was  intra  vires  the  Dominion 
Parliament.  Subsequent  amendments  and  additions  to  the 
original  Act  are  not  of  such  a character  to  take  it  out  of  that 
decision.  The  decision  has  been  challenged  more  than  once 
before  subsequent  Boards  of  the  Privy  Council.  It  has  been 
explained  many  times,  but  in  my  view  has  never  been  specifically 
overruled. 

My  brother  Henderson  is  evidently  of  the  opinion  that  this 
Court  should  follow  the  dicta  of  Lord  Haldane  in  Toronto 
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Electric  Commissioners  v.  Snider,  and  hold  that  Russell  v.  The 
Queeyi  can  now  only  be  supported  on  the  assumption  that  the 
Board  which  decided  the  case  must  have  deemed  that  a national 
emergency  existed.  From  that  apparently  the  deduction  is  that 
no  such  emergency  existing  now,  Russell  v.  The  Queen  can  no 
longer  be  considered  good  law.  That  is  exactly  the  line  of  rea- 
soning followed  by  the  New  Brunswick  Court  of  Appeal  in  Rex 
V.  Jones,  [1937]  1 D.L.R.  193.  It  is  a line  of  reasoning  which 
is  open  to  the  Privy  Council,  but  in  my  humble  opinion  not  to 
this  Court,  so  long  as  the  doctrine  of  stare  decisis  continues  in 
existence. 

The  doctrine  may  be  generally  stated  as  follows:  decided 
cases  which  lay  down  a rule  of  law  are  authoritative  and  must 
be  followed.  The  general  statement  is,  of  course,  subject  to 
qualifications,  but  not  to  the  qualification,  in  so  far  as  I know, 
that  a subordinate  Court  can  reverse  the  decision  of  a higher 
co-ordinate  Court  in  any  circumstance,  or  refuse  to  follow  it. 
The  House  of  Lords  is  the  final  Court  in  England,  and  its  de- 
cisions are  absolutely  binding  upon  it:  The  London  Tramways 

Co.  v.  London  County  Council,  [1898]  A.C.  375 — the  headnote, 
“A  decision  of  the  House  of  Lords  upon  a question  of  law  is 
conclusive  and  binds  the  House  in  subsequent  cases.  An  erron- 
eous decision  can  be  set  right  only  by  an  Act  of  Parliament.” 
The  Court  of  Appeal  in  England  must  follow  its  own  previous 
decisions:  In  re  Olympia  Oil  <&  Cake  Co.,  Ltd.  v.  Produce  Brok- 
ers Co.,  Ltd.  (1915),  112  L.T.  744,  and  on  appeal,  [1916]  1 A.C. 
314.  The  decisions  of  our  own  Supreme  Court  of  Canada  until 
reversed  are  binding  on  all  Canadian  Courts,  and  the  Supreme 
Court  is  bound  by  its  own  previous  decisions:  Stuart  v.  The 

Bank  of  Montreal  (1909),  41  S.C.R.  516.  It  seems  idle  to  argue 
that  this  Court  is  not  concluded  by  Russell  v.  The  Queen  because 
the  doctrine  has  to  do  with  the  decision  itself,  not  with  the 
reasons  on  which  the  decision  is  based.  As  Lord  Dunedin  put 
it  in  Leeds  Industrial  Co-Operative  Society,  Ltd.  v.  Slack,  [1924] 
A.C.  851,  at  p.  864,  ‘‘My  Lords,  if  a decision  is  binding,  there 
is  an  end  of  it.” 

The  Privy  Council  itself  long  ago  suggested  that  it  had  a 
right  to  go  behind  its  own  decisions:  Ridsdale  v.  Clifton  (1877), 
2 P.D.  276.  The  principle  seems  to  have  been  decided  finally  in 
Read  v.  Bishop  of  Lincoln,  [1892]  A.C.  644,  where  Lord  Hals- 
bury  said,  “In  the  present  case  their  Lordships  cannot  but 
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adopt  the  view  expressed  in  Ridsdale  v.  Clifton  as  to  the  effect 
of  previous  decisions.  Whilst  fully  sensible  of  the  weight  to  be 
attached  to  such  decisions,  their  Lordships  are  at  the  same 
time  bound  to  examine  the  reasons  upon  which  decisions  rest, 
and  to  give  effect  to  their  own  view  of  the  law.”  This  may 
afford  some  comfort  to  the  applicants  before  us  on  argument 
before  the  Privy  Council,  but  as  a subordinate  Court  we  cannot 
follow  the  same  principle. 

For  these  reasons,  it  is  my  view  that  the  question  pro- 
pounded must  be  answered  in  the  affirmative,  namely,  that  Parts 
I,  II,  III  of  the  Act  in  question  are  constitutionally  valid  in  their 
entirety.  This  is  not  a case  for  costs. 

Before  parting  with  the  matter,  I might  remind  those  who 
argued  so  vigorously  for  Lord  Haldane’s  conclusions  as  to  the 
ratio  decidendi  of  Russell  v.  The  Queen  in  Toronto  Electric 
Commissioners  v.  Snider,  that  the  same  eminent  Judge  said  on 
another  occasion  {Cornelius  v.  Phillips,  [1918]  A.C.  199,  at  p. 
211)  . . . “Dicta  by  Judges,  however  eminent,  ought  not 
to  be  cited  as  establishing  authoritatively  propositions  of  law 
unless  these  dicta  really  form  integral  parts  of  the  train  of 
reasoning  directed  to  the  real  question  decided.  They  may,  if 
they  occur  merely  at  large,  be  valuable  for  edification,  but  they 
are  not  binding.” 

Gillanders  J.A.  agreed  with  McTague  J.A. 

Parts  I,  II  and  III  of  The  Canada  Tem'perance  Act  declared 
Ultra  vires,  Henderson  J.A.  dissenting. 
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[COURT  OF  APPEAL.] 

Rex  V.  Mickey  MacDonald* 

Criminal  Law — Murder — Evidence  of  accomplice — Failure  of  trial  Judge 
to  caution  jury  as  to  convicting  on  uncorroborated  evidence  of  an 
accomplice — View  of  scene  of  crime  by  jury — Right  of  accused  or 
his  counsel  to  be  present  at  view — Evidence  adduced  by  Crown  as 
to  past  conduct  and  associations  of  accused — Admissibility  of  such 
evidence — Character  evidence— Whether  substantial  wrong  or  mis- 
carriage of  justice  occurred — The  Criminal  Code,  R.S.C.  1927,  ch. 
36,  secs.  958  and  1014(2). 

On  an  appeal  by  the  accused  from  his  conviction  on  a charge  of  murder 
a new  trial  was  ordered  on  all  three  of  the  following  grounds: 

1.  The  jury  might  have  found  that  S.,  who  was  a Crown  witness,  was 

an  accomplice  of  the  accused.  The  jury  should  have  been  carefully 
charged  by  the  trial  Judge  as  to  the  matters  throwing  suspicion  on  S. 
and  they  should  have  been  cautioned  against  convicting  upon  S.’s 
evidence  alone  without  corroboration  in  some  material  particular,  in 
case  they  concluded  that  S.  was  in  fact  an  accomplice.  No  caution  at 
all  was  given  by  the  trial  Judge  and  nothing  was  said  by  him  as  to 
S.’s  own  possible  guilty  connection  with  the  crime.  Although  no 
objection  was  made  by  counsel  for  the  accused  to  the  charge  in  this 
respect,  such  omission  cannot  be  permitted  in  the  case  of  a capital 
charge  to  deprive  the  appellant  of  his  right  in  the  Court  of  Appeal 
to  complain  of  the  charge:  Rex  v.  Dumont  (1921),  49  O.L.R.  222, 

at  p.  242. 

2.  During  the  trial  a view  was  had  by  the  jury  of  the  house  where  the 
crime  was  committed.  Neither  the  appellant  nor  his  counsel  was 
present  when  the  view  was  had  and  the  trial  Judge  did  not  inform 
counsel  of  his  intention  to  permit  the  jury  to  view  the  house.  Evi- 
dence may  be  received  by  the  eye  as  well  as  by  the  ear  and  it  is 
important  that  a juryman  should  not  be  allowed  to  see  anything  that 
might  lead  him  to  a wrong  conclusion.  The  accused  has,  on  the 
grounds  of  natural  justice,  the  right  to  be  present  or  to  be  represented 
when  a view  is  had  by  the  jury  by  whom  he  is  being  tried.  Sec.  958 
of  The  Criminal  Code  confers  no  power  on  the  court  to  exclude  the 
accused  from  attending  the  view  either  in  person  or  by  his  repre- 
sentative. 

3.  Certain  evidence  was  adduced  by  the  Crown  relating  to  the  appel- 
lant’s past  conduct  and  criminal  associations.  This  evidence  tended 
to  prejudice  the  jury  against  the  accused  and  was  inadmissible.  The 
accused  is  to  be  convicted,  if  at  all,  on  evidence  relevant  to  the  crime 
with  which  he  is  charged  and  not  upon  his  character  or  past  record. 

An  appeal  by  the  accused  from  his  conviction,  after  trial 
before  McFarland  J.  and  a jury,  on  a charge  of  having  murdered 
James  Windsor. 

September  11th,  12th  and  13th,  1939.  The  appeal  was  heard 
by  Robertson  C.J.O.,  Middleton^  Hasten^  Fisher  and  Hender- 
son JJ.A. 

Frank  Regan  and  G.  A.  Martin,  for  the  accused,  appellant. 

C.  L.  Snyder,  K.C.,  for  the  Crown,  respondent. 

G.  A.  Martin  for  the  accused,  appellant,  contended  that  there 
were  various  irregularities  at  the  trial  which  put  the  onus  on 
the  Crown  of  proving  that  there  was  no  substantial  wrong  or 
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miscarriage  of  justice  and  this  onus  has  not  been  and  could  not 
be  satisfied. 

One  of  these  irregularities  occurred  in  the  conduct  of  the 
view  by  the  jury  of  the  premises  where  Windsor  was  shot.  The 
learned  trial  Judge  misdirected  himself  when  he  allowed  the 
jury  to  view  the  scene  of  the  crime  without  communicating  with 
the  counsel  for  the  prisoner.  It  is  of  vital  importance  that  the 
accused  or  his  counsel  be  present  at  the  view  in  order  to  see  what 
impressions  are  received  by  the  jury,  and  to  hear  what  they  say 
to  each  other  and  to  see  what  were  the  conditions  as  to  light, 
position  of  furniture,  etc.,  especially  where  identification  is  an 
issue.  A view  is  really  the  reception  of  evidence  and  it  is  funda- 
mental that  the  accused  or  his  counsel  should  be  present  during 
the  taking  of  evidence. 

In  Reg.  v.  Petrie,  20  O.R.  317,  the  Court  of  Queen’s  Bench 
held  that  there  was  no  authority  for  a Judge  sitting  under  the 
Speedy  Trials  Act  to  take  a view,  but  if  there  were,  he  had  no 
authority  to  take  it  in  the  absence  of  the  prisoner  or  his  counsel 
as  this  was  in  the  nature  of  the  reception  of  evidence.  If  it  is  in 
the  nature  of  a fundamental  right  of  an  accused  person  to  be 
present  either  in  person  or  by  his  counsel  at  the  view,  there  is 
nothing  in  the  present  section  958  of  the  Criminal  Code  which 
takes  this  right  away. 

Once  it  has  been  shown  that  something  contrary  to  law  took 
place  at  the  trial,  under  sec.  1014(2)  the  onus  is  on  the  Crown 
to  show  that  no  substantial  miscarriage  of  justice  occurred.  It 
is  sufficient  if  the  impropriety  may  have  influenced  the  jury 
even  though  it  cannot  be  shown  that  it  did  influence  the  jury: 
Allen  v.  The  King,  44  S.C.R.  331.  It  is  not  sufficient  for  the 
Crown  to  show  that  there  was  ample  evidence  upon  which  the 
jury  might  have  convicted  even  if  no  improper  proceedings  had 
taken  place. 

Where  an  accused  is  deprived  of  any  substantial  right  such 
as  being  represented  at  the  view  there  must  be  a new  trial  even 
if  it  cannot  be  shown  that  it  affected  the  verdict:  Brodie  v.  The 
King,  [1936]  S.C.R.  188.  The  Crown  cannot  here  show  that  the 
impropriety  could  not  have  affected  the  verdict  of  the  jury,  as  the 
jury  went  into  the  house  alone  and  no  one  knows  what  occurred 
among  the  jury  there.  The  conviction  hinges  on  the  identifica- 
tion of  the  invaders  of  the  Windsor  home.  The  view  was  taken 
under  entirely  different  conditions  as  to  lighting  and  possible 
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obstructions  to  the  view.  The  jury  might  have  made  experiments 
in  identification  which  would  convey  false  impressions  because 
the  lighting  was  different. 

As  to  the  second  ground  of  appeal  counsel  argued  that  the 
appellant  had  been  improperly  cross-examined  by  Crown  counsel 
with  respect  to  an  offence  for  which  he  had  been  arrested  in 
company  with  one,  Callow,  and  subsequently  acquitted,  and  pos- 
sibly the  impression  was  left  with  the  jury  that  he  had  been 
wrongly  acquitted. 

The  suggestion  by  the  Crown  that  MacDonald  had  committed 
many  crimes  of  violence  coupled  with  the  linking  of  MacDonald’s 
name  with  that  of  Callow  was  highly  prejudicial,  since  Callow 
was  strongly  suspected  of  complicity  in  the  Windsor  killing  and 
this  fact  was  brought  out  by  the  Crown  as  part  of  its  case. 

The  wording  of  sec.  12  of  the  Canada  Evidence  Act  indicates 
clearly  that  questions  can  be  put  to  the  accused  about  convic- 
tions only:  Maxwell  v.  The  Director  of  Public  Prosecutions , 

[1935]  A.C.  309  is  a binding  authority  to  this  effect. 

Counsel  also  urged  that  the  trial  Judge  erred  in  admitting 
evidence  that  the  appellant  had  gone  on  an  expedition  to  Ottawa 
to  rob  a bank  on  January  3rd,  1939.  This  evidence  was  and 
could  have  been  offered  for  no  other  purpose  than  to  show  that 
the  appellant  was  the  type  of  person  who  would  be  likely  to  com- 
mit the  crime  charged  against  him.  Evidence  of  this  character 
infringes  the  prohibition  laid  down  in  Makin  v.  The  Attorney - 
General  of  New  South  Wales,  [1894]  A.C.  57.  There  was  no 
defence  of  accident  or  anything  of  that  nature  to  justify  evidence 
of  similar  acts. 

The  prejudicial  etfect  of  this  evidence  was  aggravated  by 
the  trial  Judge  stressing  the  failure  of  the  bank  robbery  attempt 
as  evidence  of  the  appellant’s  dire  need  for  money  and  hence 
suggesting  a motive  for  the  murder.  While  lack  of  money  may 
be  a motive,  it  was  improper  to  stress  that  the  reason  therefor 
was  that  appellant  had  been  unsuccessful  in  carrying  out  a prior 
crime. 

Counsel  also  submitted  that  there  was  evidence  on  which 
the  jury  might  have  found  that  the  Crown  witness  John  R.  Shea 
was  an  accomplice  of  the  appellant  in  the  killing.  It  is  not  neces- 
sary that  the  Court  should  come  to  the  conclusion  that  he  was 
an  accomplice  if  there  was  evidence  proper  to  be  left  with  the 
jury  on  this  point.  Consequently,  it  was  the  duty  of  the  learned 
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trial  Judge  after  defining  to  the  jury  the  meaning  of  the  term 
“accomplice”  to  leave  with  them  the  issue  as  to  whether  Shea 
was  an  accomplice,  and  to  warn  them  that,  if  they  concluded 
that  Shea  was  an  accomplice,  it  was  dangerous  to  convict  on  his 
uncorroborated  evidence:  Vigeant  v.  Rex,  [1930]  S.C.R.  396. 
The  warning  must  be  given  even  though  there  is  on  the  record 
evidence  which  corroborates  the  accomplice:  Boulianne  v.  The 
King,  [1931]  S.C.R.  p.  261;  Brunet  v.  The  King,  [1928]  S.C.R. 
375,  at  p.  381. 

On  Shea’s  own  admission  he  was  an  accessory  after  the  fact 
and  as  such  is  within  the  legal  definition  of  an  accomplice.  The 
policy  of  the  law  in  suspecting  the  evidence  of  an  accomplice  by 
reason  of  his  being  a principal  or  an  accessory  before  the  fact 
applies  equally  well  to  an  accessory  after  the  fact. 

Counsel  pointed  out  that  Shea  at  the  time  he  was  giving 
evidence  at  the  appellant’s  trial  was  by  his  own  admission  guilty 
of  two  armed  robberies  for  which  he  had  not  then  been  tried  or 
sentenced.  Counsel  submitted  that  all  the  circumstances  which 
make  it  undesirable  to  accept  the  testimony  of  an  accomplice  to 
the  very  crime  charged  applied  to  Shea  whose  testimony  was 
given  either  with  the  fear  of  impending  punishment  or  with  the 
hope  of  immunity  or  a lighter  sentence. 

Frank  Regan,  also  for  the  accused,  appellant,  observed  that 
the  evidence  really  falls  into  two  divisions,  first,  the  evidence  of 
Shea  and  Clancy,  and,  second,  the  evidence  of  the  occupants  of 
the  Windsor  household. 

Shea  and  Clancy  gave  evidence  which  clearly  implicated 
Alex.  MacDonald  but  apparently  the  jury  did  not  believe  it  for 
they  acquitted  Alex.  MacDonald.  Their  evidence  was  of  the 
type  which  would  admit  of  no  honest  mistake  so  if  it  was  not 
believed  by  the  jury  as  to  Alex,  it  cannot  logically  be  used  to 
help  convict  Mickey.  The  same  reasoning  applies  to  the  incrim- 
inating testimony  of  the  Windsor  householders.  The  jury  could 
not  acquit  Alex.  MacDonald  and  convict  the  appellant  on  the  same 
evidence. 

Counsel  commented  on  the  fact  that  although  two  of  the 
occupants  of  the  Windsor  home  testified  that  there  were  physical 
features  of  two  of  the  murderers  which  they  could  never  forget, 
they  failed  to  identify  Alex,  and  Mickey  in  the  police  “line-ups”. 
In  the  police  circular  which  offered  the  reward  the  description  of 
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the  man  wanted,  alleged  to  have  been  given  by  the  occupants 
of  the  Windsor  home,  differed  substantially  from  the  physical 
characteristics  of  the  appellant. 

The  police  cannot  have  placed  much  store  by  the  evidence 
of  the  Windsor  household  for  they  left  the  appellant  at  large 
after  they  had  given  information  implicating  the  appellant. 

C.  L.  Snyder,  K.C.,  for  the  Crown,  respondent,  submitted  that 
the  fact  that  Shea  might  have  been  an  accomplice  to  the  robbery 
does  not  make  him  an  accomplice  to  the  murder.  There  is  no 
finding  that  Shea  was  an  accomplice,  and  counsel  for  the  appel- 
lant did  not  raise  this  point  at  the  trial.  Counsel  for  both  the 
appellant  and  his  brother  addressed  the  jury  at  length  as  to  Shea’s 
record  and  his  connection  with  the  crime  so  the  jury  were  well 
aware  of  the  conditions  under  which  Shea  was  giving  his  evi- 
dence. 

The  view  was  conducted  properly  and  at  the  express  request 
of  the  appellant’s  counsel.  Section  958  of  The  Criminal  Code 
provides  that  a Judge  sitting  with  a jury  may  direct  a view  of  the 
subject  matter  to  be  had  and  shall  direct  what  persons  shall  be 
present  and  in  what  manner  the  view  shall  be  conducted.  The 
Judge  did  not  direct  the  accused  or  his  counsel  to  be  present  and 
he  was  entitled  to  omit  to  do  so:  Rex  v.  Barbour  (1938),  71 
C.C.C.  1. 

The  enquiry  into  previous  charges  which  had  resulted  in 
acquittal  of  the  appellant  and  Louis  Callow  were  justified  on  two 
grounds.  First  the  practice  is  different  in  Canada  from  that  in 
England.  Second,  the  defendant  had  brought  out  the  criminal 
career  of  the  appellant  and  such  a course  relieves  the  Crown 
from  the  duty,  if  any,  not  to  enquire  about  previous  acquittals. 
This  evidence  was  put  in  to  show  similar  acts  by  the  appellant. 

The  cross-examination  of  the  appellant  which  established  that 
he  was  in  dire  need  of  money  just  before  the  murder,  was  proper 
when  it  is  remembered  that  the  defence  introduced  previously 
was  that  the  crime  was  committed  for  revenge  by  Italian  gang- 
sters and  that  the  MacDonalds  could  not  be  guilty  as  they  were 
neither  Italians  nor  actuated  by  revenge.  This  cross-examination 
showed  that  the  appellant’s  motive  of  the  murder  was  robbery 
to  obtain  funds  to  pay  his  lawyer  for  defending  him  on  another 
criminal  charge.  Shea’s  evidence  given  in  rebuttal  could  not 
have  been  given  in  direct  examination  because  the  defence  had 
not  then  put  in  the  revenge  theory. 


C.A. 


Rex  V.  Mickey  MacDonald, 


611 


The  questions  put  to  Shea  early  in  his  evidence  in  chief  estab- 
lished him  as  a confirmed  criminal.  Although  such  questions 
might  prejudice  the  appellant  as  an  associate  of  Shea,  they  were 
justified  by  the  necessity  of  informing  the  jury,  in  fairness  to  the 
appellant,  as  to  the  character  of  the  witness  Shea. 

The  trial  Judge  dealt  very  fairly  in  his  charge  with  the  evi- 
dence favourable  to  the  appellant  and  the  verdict  of  the  jury  is 
amply  supported  by  the  evidence.  Even  if  there  were  some 
minor  irregularities  the  Crown  has  satisfied  the  onus  of  proving 
that  there  was  no  substantial  miscarriage  of  justice  such  as  would 
justify  a new  trial. 

G.  A.  Martin,  in  reply,  contended  that  Shea  was  an  accomplice 
to  the  murder  because  he  knew  that  guns  were  going  to  be  taken 
to  the  robbery  and  that  someone  might  be  killed  in  the  process. 

The  omission  of  counsel  at  the  trial  to  liaise  objections  is  not 
binding  on  counsel  arguing  the  appeal  of  a capital  charge:  Rex 
V.  Dumont,  49  O.L.R.  222,  per  Magee  J.A.  at  p.  242. 

As  to  the  view,  while  it  is  true  that  it  was  had  at  appellant’s 
request,  he  was  nevertheless  entitled  to  a properly  conducted 
view  which  he  did  not  obtain.  Evidence  cannot  be  received  in 
the  absence  of  accused  or  his  counsel.  A view  by  the  jury  is  the 
taking  of  evidence. 

Cur.  adv.  vult. 

September  26th,  1939.  Robertson  C.J.O.: — This  is  an  appeal 
from  the  conviction  of  the  appellant  on  the  20th  day  of  May, 
1939,  on  a charge  of  murder,  tried  before  Mr.  Justice  McFarland 
and  a jury  at  Toronto.  The  prisoner  was  charged,  with  his 
younger  brother,  Alexander  MacDonald,  with  the  murder  of 
James  Windsor  at  Toronto  on  the  evening  of  7th  January,  1939. 

At  the  trial  there  was  no  dispute  that  Windsor  was  murdered. 
The  question  was  whether  the  appellant  and  his  brother  were 
guilty  of  the  murder.  Windsor  was  shot  while  having  supper 
with  the  other  inmates  of  his  home,  by  one  of  a party  of  several 
men  who  invaded  the  premises.  The  details  of  the  actual  shoot- 
ing are  not  of  importance  on  this  appeal.  The  case  for  the  Crown 
against  the  appellant  was  made  up  of  two  fairly  distinct  lines 
of  evidence.  There  was  the  evidence  of  persons  who  at  times 
were  companions  of  the  appellant,  of  the  purchase  by  them  of 
ammunition  of  the  description  used  in  shooting  Windsor.  Two  of 
these  witnesses.  Shea  and  Clancy,  told  of  loaded  revolvers  being 
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supplied  to  the  appellant  and  his  brother  as  they  set  forth  on  the 
evening  of  the  murder  saying  that  they  were  “going  out  on  a 
job”,  and  of  their  return  later  in  the  evening,  the  appellant  then 
saying  that  he  had  just  killed  a man,  whom  further  evidence  dis- 
closed to  be  Windsor.  Supplementing  this,  there  was  evidence 
from  the  same  witnesses  of  subsequent  occurrences  and  conver- 
sations, all  tending  to  show  that  both  the  accused  admitted  their 
guilt  of  the  murder  of  Windsor.  The  other  branch  of  the  Crown’s 
case  consisted  of  the  evidence  of  five  occupants  of  the  Windsor 
house  who  were  eye-witnesses  of  the  murder  and  who  gave  evi- 
dence identifying  the  appellant  as  the  man  who  shot  Windsor, 
and  his  brother  as  a man  who  assisted  him  by  covering  the  other 
members  of  the  household  with  his  revolver. 

The  accused  were  defended  by  separate  counsel.  Both 
accused  gave  evidence  and  denied  all  connection  with  the  crime 
and  they  set  up  separate  alibis.  The  credibility  of  the  Crown’s 
witnesses  on  the  first  branch  of  the  case  above  referred  to  was 
strongly  attacked  by  the  defence,  and  as  to  two  of  them — Shea 
and  Clancy — it  was  claimed  that  they  had  an  interest  in  helping 
the  Crown  to  establish  a case  against  the  accused.  A strong 
attack  was  also  made  upon  the  evidence  of  the  witnesses  who 
identified  the  accused  as  Windsor’s  assailants,  and  there  was  a 
good  deal  said,  especially  in  cross-examination  of  these  witnesses, 
as  to  their  alleged  failure  to  identify  the  accused  when  certain 
“line-ups”  were  held,  and  of  descriptions  given  that  did  not  cor- 
respond in  some  particulars  with  the  accused.  The  defence  was 
successful  in  the  case  of  the  younger  MacDonald,  who  was  acquit- 
ted, notwithstanding  the  evidence  of  the  Crown’s  witnesses,  which 
implicated  him  as  directly  as  the  appellant.  It  may  be  that  the 
jury  believed  that  the  alibi  of  the  younger  brother  was  estab- 
lished, notwithstanding  the  Crown’s  evidence,  and  therefore 
acquitted  him,  while  convicting  the  appellant,  but  there  is  no 
certainty  that  the  jury  proceeded  on  that  ground. 

It  was  strongly  urged  upon  us  for  the  appellant  that  the  jury 
could  not  properly  acquit  one  of  the  accused  and  convict  the 
other  when  the  witnesses  called  by  the  Crown  to  give  evidence  of 
the  preparations  for  the  crime  and  of  the  events  following  it  had 
involved  both  of  them  and  the  eye-witnesses  of  the  crime  had 
identified  both  of  them  as  present  on  the  occasion.  It  was  argued 
that  the  jury  could  not  reject  the  evidence  of  guilt  as  to  one  of 
the  accused  and  accept  it  as  to  the  other. 
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It  is  not  desirable,  in  view  of  the  order  to  be  made  on  this 
appeal,  that  there  should  be  a detailed  analysis  of  the  evidence  in 
this  judgment.  It  is  sufficient  to  say  that  in  our  opinion  there 
was  evidence  upon  which  the  appellant  might  be  properly  con- 
victed, and,  upon  all  the  evidence,  it  was  open  to  the  jury,  with- 
out inconsistency,  to  acquit  one  of  the  accused  and  convict  the 
other. 

It  was  further  submitted  for  the  appellant  that  he  had  not  a 
fair  trial  and  that  he  was  not  convicted  by  due  process  of  law. 
Many  grounds  were  put  forward  in  support  of  this  contention, 
but  the  Court  thought  it  necessary  to  call  upon  counsel  for  the 
Crown  to  answer  only  three  of  these  grounds  of  complaint. 

The  first  ground  relates  to  the  evidence  of  the  Crown’s  wit- 
ness Shea.  Shea  is  a young  man  with  a criminal  record,  and  was 
apparently  what  passes  among  his  class  as  a friend  of  the  appel- 
lant. At  the  time  of  the  occurrences  in  question,  he  was  living 
in  an  apartment  on  Ossington  Avenue,  Toronto,  under  a false 
name.  He  was  in  hiding  from  the  police  who  wanted  him  for 
his  connection  with  a bank-robbery  at  Port  Credit  on  9th 
December,  1938.  It  is  in  evidence,  largely  from  Shea  himself, 
that  two  revolvers  of  different  calibres,  were  brought  to  his 
apartment  soon  after  he  had  taken  it,  and  that  ammunition  for 
each  of  them  was  also  bought  at  a store  on  Yonge  St.  and  left 
with  him.  The  revolvers  were  then  loaded — Shea  says  by  appel- 
lant— and  the  loaded  revolvers  were  left  with  Shea,  who  wrapped 
them  up  and  put  them  in  a buffet.  Shea  took  the  loaded  re- 
volvers in  his  bag  on  an  expedition  to  Ottawa  early  in  the  week 
of  the  murder,  appellant  and  another  joining  him.  On  their 
return  to  Toronto  on  Friday,  6th  January,  the  day  before  Windsor 
was  shot.  Shea  replaced  the  revolvers  in  or  under  the  buffet- 
drawer  in  his  apartment.  According  to  Shea,  appellant  and  his 
brother,  with  one  Clancy,  came  to  Shea’s  apartment  about  six 
o’clock  in  the  evening  of  January  7th  and  obtained  the  two 
loaded  revolvers,  saying  they  were  “going  out  on  a job.”  Clancy, 
who  was  also  a witness,  says  there  was  first  some  conversation 
apart  between  Shea  and  the  MacDonalds  which  he  did  not  hear. 
Both  Shea  and  Clancy  say  that  later  in  the  evening  the  two  Mac- 
Donalds returned  to  the  apartment  and  that  appellant  said,  “I 
have  just  killed  a man.”  Shea  tells  of  other  remarks  made  by 
one  or  other  of  the  MacDonalds  that  evening  and  in  the  course 
of  the  next  few  days  which  would  indicate  their  guilt  of  Wind« 
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sor’s  murder.  During  this  period  both  of  the  MacDonald’s  visited 
Shea’s  apartment  and  appellant  spent  at  least  one  night  there  as 
Shea’s  guest.  One  of  the  revolvers  was  later  returned  to  Shea’s 
apartment  and  was  found  there  by  the  police  when  they  arrested 
Shea  on  January  21st  for  the  Port  Credit  Bank  robbery.  The 
other  revolver  (which,  according  to  Shea,  was  used  by  appellant 
in  shooting  Windsor)  was  of  the  same  calibre  as  the  bullet  found 
in  Windsor’s  body.  This  revolver  was  not  found  and  Shea  says 
that  the  younger  MacDonald  told  him  he  had  destroyed  it.  Shea 
disposed  of  the  remaining  ammunition  which  he  had  in  his  apart- 
ment for  this  revolver  the  day  before  his  arrest  by  scattering  it 
in  the  snow  along  the  highway  in  the  course  of  a motor  trip  to 
Brighton.  Shea’s  apparent  friendship  with  appellant  continued 
throughout  these  happenings,  and  he  did  not  inform  the  police  of 
any  of  his  present  story  until  after  his  arrest,  but  at  the  trial  he 
was,  apparently,  a willing  witness  for  the  Crown. 

It  is  urged  for  the  appellant  that  upon  Shea’s  own  story  he 
was  an  accomplice,  and  that  the  jury  should  have  been  cautioned 
by  the  trial  Judge  against  convicting  upon  his  evidence  without 
material  corroboration.  No  such  caution  was  in  fact  given  by 
the  trial  Judge. 

In  my  opinion  the  jury  might  have  found  upon  Shea’s  own 
evidence  that  he  was  an  accessory  before,  and  probably  after, 
the  fact.  The  jury  might  well  have  concluded  that  Shea  had 
armed  the  MacDonalds  with  loaded  weapons  to  assist  them  in 
committing  a crime  of  violence  in  which  these  weapons  would 
be  used.  To  a man  promiscuous  in  crime  as  Shea  was,  the  cir- 
cumstance that  he  may  not  have  known  the  exact  nature  of  the 
intended  crime,  or  who  was  to  be  the  subject  of  it,  was  not 
material,  and  would  not  necessarily  acquit  him  of  complicity  in 
the  murder  done  in  the  course  of  the  crime  which  he  aided  by 
supplying  loaded  revolvers.  See  Rex  v.  Brooks  (1929),  61  O.L.R. 
147. 

After  the  murder.  Shea,  with  full  knowledge  of  it,  harboured 
appellant  in  his  apartment,  concealed  there  one  of  the  revolvers 
used  and  destroyed  the  evidence  that  the  remaining  ammunition 
of  the  kind  used  in  shooting  Windsor  would  have  furnished.  It 
is  obvious  that,  if  one  were  to  reject  from  Shea’s  evidence  all 
that  implicates  the  MacDonalds,  there  is  much  to  throw  suspicion 
upon  Shea  himself.  He  had  in  his  possession,  when  he  was  in 
hiding  before  the  murder,  two  revolvers  answering  to  the  descrip- 
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tion  of  the  revolvers  used  in  committing  the  crime,  with  ammuni- 
tion for  both  of  them  lately  purchased.  The  bullet  found  in 
Windsor’s  body  was  of  the  same  calibre  as  part  of  the  ammunition 
in  Shea’s  possession.  This  ammunition  was  secretly  thrown  away 
by  Shea  after  the  murder.  The  second  revolver  was  in  his  pos- 
session when  he  was  arrested. 

In  my  opinion  the  jury  should  have  been  carefully  charged  by 
the  trial  Judge  in  respect  of  these  matters,  and  should  have  been 
cautioned  against  convicting  upon  Shea’s  evidence  alone  without 
corroboration  in  some  material  particular,  in  case  they  con- 
cluded that  he  was  in  fact  an  accomplice.  There  was  no  doubt 
evidence,  such  as  that  of  Clancy,  that  might  afford  sufficient 
corroboration,  if  the  jury  believed  it,  but  that  did  not  dispense 
with  the  necessity  for  a proper  caution  by  the  trial  Judge: 
Vigeant  v.  Rex,  [1930]  S.C.R.  396;  Brunet  v.  Rex,  [1928]  S.C.R. 
375.  No  caution  at  all  was  given.  The  trial  Judge  set  forth 
to  the  jury  in  some  detail  the  story  told  by  Shea  and  told  them 
that  as  to  certain  statements  he  was  corroborated  by  Clancy, 
but  nothing  whatever  was  said  as  to  Shea’s  own  possible  guilty 
connection  with  the  crime  and  the  need  for  caution  in  acting 
upon  his  evidence. 

It  is  true  that  no  objection  was  made  to  the  charge  in  this 
respect,  and  the  trial  Judge  was  not  asked  to  charge  the  jury  in 
the  manner  that  is  now  contended  for.  That  omission  cannot, 
however,  be  permitted,  in  the  case  of  a capital  charge,  to  deprive 
the  appellant  of  his  right  now  to  complain  of  the  charge:  Rex  v. 
Dumont  (1921),  49  O.L.R.  222,  at  p.  242,  per  Magee  J.A. 

The  second  ground  urged  for  appellant,  which  counsel  for 
the  Crovm  was  called  upon  to  answer,  is  in  relation  to  a view 
had  by  the  jury  of  the  house  where  the  crime  was  committed. 
Appellant  was  not  present,  nor  was  he  represented  by  counsel, 
when  the  view  was  had,  and  it  is  urged  that  for  this  reason  there 
was  a mistrial.  Sec.  958  of  the  Criminal  Code  is  as  follows: 

“958.  View — On  the  trial  of  any  person  for  an  offence  against 
this  Act,  the  court  may,  if  it  appears  expedient  for  the  ends  of 
justice,  at  any  time  after  the  jurors  have  been  sworn  to  try  the 
case  and  before  they  give  their  verdict,  direct  that  the  jury  shall 
have  a view  of  any  place,  thing  or  person,  and  shall  give  direc- 
tions as  to  the  manner  in  which,  and  the  persons  by  whom,  the 
place,  thing  or  person  shall  be  shown  to  such  jurors,  and  may 
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for  that  purpose  adjourn  the  trial,  and  the  costs  occasioned 
thereby  shall  be  in  the  discretion  of  the  court. 

“2.  When  such  view  is  ordered,  the  court  shall  give  such 
directions  as  seem  requisite  for  the  purpose  of  preventing  undue 
communication  with  such  jurors:  Provided  that  no  breach  of 
any  such  directions  shall  effect  the  validity  of  the  proceedings.” 
At  the  opening  of  the  trial,  counsel  for  the  appellant  applied 
for  a view  of  the  premises  by  the  jury,  on  the  ground  that  it 
would  enable  them  to  better  understand  and  weigh  the  evidence 
to  be  given.  The  application  was  not  then  granted,  but  the  trial 
Judge  said  that,  if  later,  as  the  trial  proceeded  he  thought  a view 
would  help  the  jury,  he  would  be  glad  to  make  the  order,  and  that 
counsel  might  mention  the  matter  again.  After  the  trial  had 
proceeded  for  some  days  and  after  a plan  showing  the  ground 
floor  of  the  Windsor  house  had  been  put  in,  as  well  as  a photo- 
graph of  the  room  where  the  shooting  occurred,  the  matter  of  a 
view  was  again  mentioned  by  counsel  for  the  appellant.  The 
trial  Judge  thereupon  asked  the  jury  whether  they  had  con- 
sidered the  suggestion  made  at  the  outset  of  the  trial,  and  whe- 
ther they  wished  to  view  the  premises.  The  foreman  of  the 
jury  replied  that  they  had  so  considered,  and  that  they  thought 
it  might  be  advisable  to  see  the  room,  and  the  trial  Judge  said 
it  would  be  arranged.  This  occurred  upon  Friday,  May  5th.  No 
further  mention  of  the  matter  appears  in  the  record  until  May 
9th,  when  the  trial  Judge  dictated  to  the  Court  reporter  in  his 
room  (none  of  the  counsel  being  present)  a memorandum  which 
is  transcribed  in  the  record  of  the  trial  before  us  as  follows: 
“His  Lordship:  At  the  outset  of  the  trial,  Mr.  Regan  sug- 

gested that  it  might  be  advantageous  for  the  jury  to  visit  the 
scene  of  the  crime,  viz.,  247  Briar  Hill  Avenue.  The  Court  de- 
cided to  leave  the  matter  to  the  jury  itself,  and  on  Friday,  May 
5th,  the  jury  intimated  that  they  would  like  to  make  the  inspec- 
tion. Accordingly,  arrangements  were  made  by  the  Sheriffs 
office,  and  the  inspection  of  the  premises  was  duly  carried  out  on 
the  afternoon  of  May  6,  1939,  under  proper  auspices,  and  sur- 
veillance, and  with  no  communication  whatever  with  the  public, 
counsel,  or  the  representatives  of  the  press.” 

It  appears  that  on  Saturday,  May  6th,  the  trial  having  been 
adjourned  over  the  week-end,  the  trial  Judge  himself  arranged 
for  a view  by  the  jury  without  further  communication  with  any 
of  the  counsel  in  the  case,  after  the  discussion  already  referred 
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to  on  May  5th.  An  affidavit  of  the  sheriff’s  officer  was  filed  by 
the  Crown  for  use  on  this  appeal,  and  was  referred  to  by  counsel 
for  both  sides  during  the  argument.  The  sheriff’s  officer,  finding 
a new  occupant  in  the  premises,  arranged  that  there  should  be  no 
one  in  the  house  when  he  brought  the  jury  there.  On  the  after- 
noon of  Saturday,  May  6th,  the  jurors,  with  several  sheriff’s 
officers,  went  by  motor-bus  to  the  premises,  and  after  an  inspec- 
tion by  the  sheriff’s  officers  to  make  certain  that  there  was  no 
person  inside,  the  jurors  were  allowed  to  enter  the  house  alone, 
while  the  sheriff’s  officers  guarded  it  from  the  outside.  There 
is  nothing  whatever  to  show  what  the  jury  did  while  in  the 
premises.  We  do  not  know  the  particular  reasons  why  the  jury 
desired  to  see  the  room  where  the  shooting  was  done,  nor  do 
we  know  whether  their  inspection  was  confined  to  that  room. 
We  do  not  know  whether  the  jurors  made  their  inspection  in  one 
body  or  whether  they  divided  into  groups  or  proceeded  individu- 
ally. (See  the  remarks  of  Davis  J.  in  Sershall  v.  T.T.C.,  [1939] 
3 D.L.R.  193,  at  pp.  201-202) . We  do  not  know  whether  the  jury 
confined  their  inspection  to  the  size  of  the  room — that  having 
been  particularly  mentioned  by  counsel  for  appellant. 

During  the  course  of  the  trial  much  was  said  as  to  the  oppor- 
tunity, or  lack  of  opportunity,  the  members  of  the  household 
who  gave  evidence  of  the  identity  of  the  intruders,  had  to  observe 
them,  and  in  that  connection  questions  of  the  lighting,  and  per- 
haps of  the  furnishings  and  curtains  as  they  were  on  January 
7th,  were  of  importance.  There  is  no  evidence  that  these  were 
the  same  on  the  occasion  of  the  jury’s  inspection,  nor  do  we 
know,  nor  does  the  appellant  or  his  counsel  know,  whether  the 
jury,  in  their  inspection,  sought  information  for  themselves 
on  the  matters  in  dispute  by  tests  or  experiment  or  otherwise — 
see  Seneviratne  v.  Rex,  [1936]  3 All  E.R.  36,  at  p.  51. 

Counsel  for  appellant  argued  that  the  accused  had  the  right 
to  be  present,  either  in  person,  or  by  counsel,  or  other  repre- 
sentative, during  the  inspection,  so  that  he  might  know  whether 
the  premises  and  their  contents  were  in  such  condition  that  ex- 
planation might  have  been  necessary,  and  whether  the  inspection 
was  a view  only  and  nothing  more,  and  was  properly  conducted. 
For  the  Crown  it  was  argued  that  it  was  entirely  a matter  for 
the  trial  Judge  to  direct  who  should  be  present;  that  the  view 
is  not  part  of  the  trial,  and  that  there  was  no  reason  to  think 
that  any  injustice  had  been  done  the  appellant. 
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In  his  address  to  the  jury  at  the  end  of  the  case,  counsel  for 
the  Crown,  after  referring  to  the  evidence  of  identification  by  the 
eye-witnesses  of  the  crime,  proceeded  as  follows: 

“I  am  not  going  over  in  detail  what  these  eye-witnesses  have 
said.  You  were  up  at  the  house;  I purposely  did  not  go  because 
I felt  I might  take  too  much  for  granted  when  putting  this  case 
before  you,  and  I would  rather  find  it  out  as  I go  along.  You 
have  seen  the  room,  you  have  heard  what  happened  in  that  room, 
and  in  the  adjoining  hall.  You  heard  Detective  Sergeant  Glass- 
cock swear  that  he  was  the  first  officer  to  arrive  there,  and  from 
the  door  he  could  see  the  feet  of  Mr.  Windsor.  You  will  have  to 
make  up  your  own  minds  as  to  what  the  light  was  like  that  night.” 
This  will  serve  as  some  illustration  of  the  effect  the  view  may 
have  had  upon  the  jury  and  of  its  importance.  Counsel  for  the 
Crown  plainly  thought  that  the  view  should  enable  the  jury  to 
pass  judgment  upon  the  question  of  the  light  that  was  in  the 
room  when  the  crime  was  committed,  a matter  of  considerable 
importance  in  identification.  While,  as  was  stated  by  Mr.  Justice 
Riddell  in  the  case  of  Rex  v.  Kaplansky  et  al.  (1922),  51  O.L.R. 
587,  the  purpose  of  a view  is  to  enable  the  jury  to  better  apply 
the  evidence  they  hear  in  the  box,  it  has  been  pointed  out  in  other 
cases  that  evidence  may  be  received  by  the  eye  as  well  as  by 
the  ear,  and  that  it  is  therefore  important  that  a juryman  should 
not  be  allowed  to  see  anything  that  might  lead  him  to  a wrong 
conclusion,  any  more  than  he  should  be  allowed  to  hear  from  wit- 
nesses, or  others,  statements  that  might  improperly  influence 
him:  Regina  v.  Petrie  (1890),  20  O.R.  317.  If,  however,  as 
counsel  for  the  Crown  contends,  the  matter  is  wholly  governed 
by  sec.  958  of  the  Criminal  Code,  and  the  prisoner  has  no  right 
to  be  represented  on  the  view  unless  the  trial  Judge  so  orders, 
that  would  seem  to  be  an  end  of  the  matter.  There  does  not  seem 
to  be  any  reported  case  upon  this  section  of  the  Criminal  Code 
that  is  exactly  in  point.  Reference  was  made  to  the  decision  of 
the  Supreme  Court  of  New  Brunswick,  Appeal  Division,  in  the 
case  of  Rex  v.  Barbour  (1938),  71  Can.  Crim.  Cas.  1,  where  com- 
plaint was  made  that  there  had  been  a view  in  the  absence  of 
the  accused  in  person,  and  it  was  said  that  the  rights  of  the 
accused  depend  entirely  upon  the  provisions  of  sec.  958.  In  that 
case,  however,  the  accused  was  represented  on  the  view  by  coun- 
sel. Other  cases  referred  to  were  Regina  v.  Martin  (1872),  41 
L.J.  Mag.  Cases  113;  Rex  v.  Dahl  (1936),  67  Can.  Crim.  Cas.  37; 
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Seneviratne  v.  Rex,  [1936]  3 All  E.R.  36,  at  p.  51,  but  none  of 
the  reported  cases  seem  to  decide  the  exact  point  that  arises 
here.  With  the  greatest  respect  for  the  dictum  of  the  Supreme 
Court  of  New  Brunswick  in  the  case  of  Rex  v.  Barbour  that  the 
rights  of  the  accused  depend  entirely  upon  the  provisions  of  sec. 
958,  I am  of  the  opinion  that,  unless  sec.  958  deprives  him  of  it, 
the  accused  has,  on  grounds  of  natural  justice,  the  right  to  be 
present  or  to  be  represented  when  a view  is  had  by  the  jury  by 
whom  he  is  being  tried.  It  has  long  been  recognized  as  a prin- 
ciple of  wide  application  in  our  system  of  law  that  proceedings  by 
or  before  a tribunal  exercising  judicial  functions  that  may  affect 
the  rights  of  one  of  the  parties  should  not  be  taken  without 
affording  such  party  an  opportunity  to  be  present  or  to  be  repre- 
sented, in  order  that  he  may  know  the  case  that  is  made  against 
him  and  may  see  that  the  proceeding  is  properly  and  fairly  con- 
ducted and  that  nothing  irrelevant  or  improper  is  put  before  the 
tribunal  that  may  influence  its  judgment.  It  is  on  this  principle 
that  an  arbitrator  is  not  permitted  to  have  a private  view  of  the 
property  that  is  in  question  in  the  proceedings  before  him.  It  is 
on  a similar  principle  that  our  Courts  do  not  recognize  as  valid 
the  judgments  of  foreign  courts  where  the  defendant  has  had 
no  notice  of  the  proceedings.  The  principle  is  applied  also  in 
relation  to  disciplinary  proceedings  by  associations  and  clubs 
against  their  members.  I can  conceive  of  no  case  where  this 
principle,  which  we  regard  as  a fundamental  principle  of  natural 
justice,  should  be  more  strictly  applied  than  on  the  trial  of  a 
prisoner  on  a capital  charge. 

I do  not  think  that  the  provision  in  sec.  958  that  the  Court 
shall  give  directions  as  to  the  manner  in  which  and  the  persons 
by  whom  the  place,  thing  or  person  to  be  viewed  shall  be  shown 
to  the  jurors,  or  the  provision  that  the  Court  shall  give  such 
directions  as  may  seem  requisite  for  the  purpose  of  preventing 
undue  communication  with  the  jurors,  in  any  way  affect  the 
right  of  an  accused  person  to  be  present  or  to  be  represented  on 
a view  by  the  jury  that  is  trying  him.  The  section  does  not  say 
that  the  Court  may  direct  what  persons  may  be  present  on  a 
view,  and,  in  my  opinion,  confers  no  power  upon  the  Court  to 
exclude  the  accused  from  attending,  either  in  person  or  by  his 
representative.  Much  more  is  required  than  is  to  be  found  in 
this  section  to  deprive  the  accused  of  his  right  of  attendance  or 
representation  on  an  occasion  when  matters  that  may  gravely 
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affect  the  result  of  the  proceedings  against  him  are  put  before  the 
tribunal  by  which  he  is  being  tried. 

A question  was  put  to  counsel  for  the  appellant  as  to  what 
possible  prejudice  the  appellant  could  have  suffered  by  a view  of 
the  premises  had  by  the  jury  in  his  absence,  and  I think  this  was 
properly  answered  by  appellant’s  counsel,  who  said  that  not 
having  been  present  on  the  occasion,  it  was  impossible  for  appel- 
lant, or  his  counsel,  to  know  what  had  occurred,  and  that  he  was 
entitled  to  know  what  occurred  in  order,  among  other  things, 
that  he  might  know  what  was  put  before  the  jury,  and  whether 
or  not  there  had  been  anything  to  prejudice  the  appellant,  and 
whether  or  not  there  was  anything  that  he  should  explain  or 
set  right  by  further  evidence  or  in  any  other  way. 

The  third  point  to  be  dealt  with  relates  to  evidence  adduced 
by  the  Crown  in  relation  to  appellant’s  past  conduct  and  associa- 
tions, which  evidence  appellant  says  was  likely,  even  if  not  in- 
tended, to  prejudice  the  jury  against  him  and  was  inadmissible. 

In  the  course  of  his  evidence  as  a witness  for  the  Crown, 
Shea  had  said  that  appellant  had  told  him  that  one  Callow  had 
a ring  that  had  been  taken  from  Windsor’s  finger  by  his  assail- 
ants after  he  was  shot.  Shea  also  made  some  other  statements 
indicating  a close  association  between  Callow  and  appellant  in 
relation  to  matters  connected  with  the  murder,  and  going  almost, 
if  not  quite,  the  length  of  suggesting  that,  according  to  state- 
ments made  to  him  by  appellant.  Callow  had  been  concerned  in 
it.  During  appellant’s  cross-examination  by  counsel  for  the 
Crown  the  following  questions  were  put  to  him : 

“Q.  Now,  with  regard  to  Callow;  how  long  have  you  known 
Callow?  A.  I have  known  Callow  since  1931. 

Q.  Have  you  and  Callow  been  arrested  together?  A.  I have 
never  been  convicted  with  Callow. 

Q.  I didn’t  ask  you  that.  A.  I was  arrested,  but  dismissed. 

Q.  Yes,  you  were  dismissed.  Were  you  arrested  with  Callow? 
A.  I was  arrested  one  time  with  Callow,  and  Douglas. 

Q.  You  were  arrested  with  Callow  and  somebody  else?  A. 
Yes. 

Q.  Just  once?  A.  Once  is  all  I can  recall. 

Q.  Have  you  known  him  ever  since  that  date?  A.  I have 
known  him  before  that  date. 

Q.  And  since?  A.  And  since,  yes. 
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Mr.  Regan:  I think  my  friend  should  clear  up  that  point. 

After  he  was  arrested,  what  happened? 

Witness  : I was  dismissed. 

His  Lordship:  Mr.  McFadden  says  the  charge  was  dis- 

missed.” 

In  the  statement  of  law  and  fact  deposited  on  behalf  of  the 
Crown  on  this  appeal,  the  following  paragraph  appears  with 
reference  to  this  part  of  the  cross-examination : 

“3.  (1)  Such  cross-examination  was  conducted  by  Mr.  Mc- 
Fadden, also  for  the  Crown,  with  a view  to  putting  before  the 
Court  the  fact  that  Donald  (Mickey)  MacDonald  and  one  Louis 
Callow  (suspected  of  being  the  third  man  involved  in  the  Windsor 
murder)  and  others  were  associated  in  a long  and  serious  crim- 
inal career.” 

For  the  appellant  it  is  objected  that  the  Crown  was  not  en- 
titled by  cross-examination  of  the  appellant,  or  otherwise,  to  put 
before  the  Court  the  fact  (even  if  it  was  a fact)  that  the  appel- 
lant and  Callow  and  others  were  associated  in  a long  and  serious 
criminal  career.  It  is  contended  that,  while  a witness  may  be 
cross-examined  as  to  whether  or  not  he  has  been  convicted  of 
an  offence,  it  is  not  proper  to  ask  the  accused  whether  a charge 
of  which  he  has  been  acquitted  was  made  against  him  with  a 
view  to  creating  an  opinion  in  the  minds  of  the  jury  that  he  has 
had  a long  criminal  career  and  has  been  associated  in  it  with 
another  who  may  be  under  suspicion  with  respect  to  the  crime 
presently  charged. 

Another  part  of  the  Crown’s  evidence  objected  to  on  much 
the  same  ground  relates  to  the  visit  already  mentioned  that  Shea 
and  the  appellant  and  another  made  to  Ottawa  in  the  week  of 
the  murder.  This  is  the  occasion  when  Shea  says  that  he  took 
the  loaded  revolvers  with  him  and  hid  them  behind  the  radiator 
in  his  room  at  the  hotel.  The  story  of  this  expedition  was 
brought  out  during  Shea’s  examination-in-chief,  when  called  as 
a witness  for  the  Crown.  Counsel  for  the  Crown  asked  Shea  what 
was  going  on  in  Ottawa,  but  before  the  question  was  answered 
counsel  said  that  he  had  put  the  question  in  error  and  asked  the 
witness  not  to  answer  it.  In  cross-examination  of  appellant, 
counsel  for  the  Crown,  in  referring  to  the  Ottawa  visit,  asked  the 
appellant  if  they  were  going  to  Ottawa  to  hold  up  a bank,  and 
appellant  denied  it.  Then,  in  its  case  in  reply.  Shea  was  recalled 
by  the  Crown  and  was  asked  what,  if  anything,  he  had  to  say 
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in  reply  to  appellant’s  statement  as  to  the  purpose  of  the  Ottawa 
visit.  The  question  was  strenuously  objected  to,  and  it  was  con- 
tended that,  being  a collateral  matter,  the  Crown  was  bound  by 
appellant’s  answer,  but  the  learned  trial  Judge  ruled  that  the 
question  was  admissible.  Shea  then  made  the  following  answers : 
“A.  It  is  wrong,  because  Mickey  knew  why  we  were  going 
to  Ottawa.  The  main  reason  was  to  get  some  money,  he  wanted 
to  pay  his  counsel,  Mr.  Regan,  for  the  coming  trial;  he  was  due 
in  Court  the  following  week.  That  was  one  of  the  main  reasons 
why  we  went  to  Ottawa,  to  get  money  for  that  purpose. 

His  Lordship  : Then,  how  do  you  explain  MacDonald’s  state- 
ment that  he  did  not  decide  to  go  until  the  last  moment?  A. 
Well,  I don’t  know  how  to  explain  that  because  Mickey  and  I had 
discussed  it  on  two  or  three  occasions  about  going  to  Ottawa. 
Not  only  that,  we  looked  a bank  over  in  Ottawa,  but  decided  it 
was  not  quite  ripe  to  put  the  job  through. 

Mr.  Snyder:  Q.  So,  when  Mickey  MacDonald  said  to  the 

Court,  when  Mr.  McFadden  questioned  him — 

Mr.  Regan  : Of  course,  I am  objecting. 

His  Lordship  : I know. 

Mr.  Snyder  : Q.  When  Mickey  MacDonald  said  to  the  Court, 
when  Mr.  McFadden  questioned  him.  You  were  not  going  to 
Ottawa  to  hold  up  a bank,  you  say  you  had  discussed  that  with 
Mickey  MacDonald  himself?  A.  Yes,  sir. 

Q.  Where?  A.  At  my  apartment,  on  at  least  two  occasions.” 
It  is  said  for  the  Crown  that  this  evidence  is  relevant  to  the 
alleged  motive  for  the  murder  of  Windsor.  The  Crown’s  theory 
was  that  appellant  was  hard  pressed  for  money,  and  that  rob- 
bery was  the  real  purpose  of  the  attack  upon  Windsor,  and  it  is 
argued  that  it  was  relevant  to  show  that  robbery  was  likewise  the 
purpose  of  the  visit  to  Ottawa  earlier  in  the  same  week,  as  it 
would  tend  to  support  the  Crown’s  contention  that  appellant  was 
hard  pressed  for  money.  Whether  or  not  it  is  right  to  assume 
that  a bank  robber  operates  only  under  the  pressure  of  poverty, 
it  is  perhaps  unnecessary  to  say  anything  more  than  that  the 
proper  time  to  give  evidence  of  motive  is  in  the  course  of  the 
Crown’s  case  in  chief  and  not  in  reply.  There  can  be  no  doubt 
that  the  evidence  tended  to  show  that  appellant  was  habitually  a 
criminal,  and  was  prejudicial  to  him. 

The  appellant  also  complains,  in  support  of  the  third  point, 
that  almost  at  the  beginning  of  Shea’s  evidence-in-chief,  when 
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he  was  called  by  the  Crown  as  a witness  early  in  the  trial,  numer- 
ous questions  were  asked  him  and  were  answered,  and  admissions 
were  made  by  him  with  respect  to  the  crimes  of  which  Shea 
himself  had  been  convicted,  and  to  the  terms  of  imprisonment 
he  had  served  over  a period  of  years,  beginning  as  far  back  as 
1930.  Appellant  says  that  this  evidence  was  irrelevant  and  that 
it  was  harmful  to  the  appellant  in  that,  at  an  early  stage  of  the 
trial,  it  tended  to  show  that  appellant  was  an  associate  of  con- 
firmed criminals.  For  the  Crown  it  was  submitted  that  it  was 
proper  to  give  the  jury  this  picture  of  Shea  at  the  beginning  of 
his  evidence  in  fairness  to  the  defence,  and  that  it  might  other- 
wise have  been  complained  that  the  Crown  had  put  a man  of  bad 
character  in  the  witness-box  without  disclosing  either  to  the 
defence  or  to  the  jury  his  criminal  career.  It  was  said  that  this 
had  now  become  a common  practice  in  criminal  prosecutions.  It 
seems  a strange  practice.  It  is  well  that  the  Crown  in  the  spirit 
of  fairness  should  see  that  counsel  for  the  defence  is  supplied  with 
information  in  the  possession  of  the  Crown,  not  properly  relevant 
to  the  Crown’s  case  but  that  may  be  of  importance  to  the  de- 
fence, and  that  counsel  for  the  defence  should  have  to  insure  a 
fair  trial,  but  this  need  not  be  done  in  the  hearing  of  the  jury. 
Such  communications  have  commonly  been  made  privately  be- 
tween counsel,  and  it  is  left  to  counsel  for  the  prisoner  to  decide 
whether  or  not  it  will  be  in  the  interests  of  his  client  that  the 
information  should  be  put  before  the  jury.  Where  the  facts  are 
in  themselves  definitely  irrelevant  to  the  Crown’s  case,  as  was 
the  evidence  in  question,  and  only  proper  to  be  elicited — if  at  all 
— on  cross-examination,  no  other  practice  should  be  allowed. 

When  one  turns  again  to  the  paragraph  above  quoted  from 
the  Crown’s  statement  of  law  and  fact  relating  to  the  questions 
regarding  appellant’s  connection  with  Callow,  it  would  appear 
that  whatever  the  Crown’s  purpose  was  in  putting  the  story  of 
Shea’s  criminal  career  on  the  record,  it  may  well  have  been  taken 
by  the  jury  as  additional  evidence  that  the  appellant  and  others 
“were  associated  in  a long  and  serious  criminal  career.’’ 

With  respect  to  all  the  evidence  of  the  kind  objected  to,  the 
rules  are  well  established.  On  the  trial  of  a criminal  charge  the 
character  and  record  in  general  of  the  accused  are  not  matters 
in  issue,  and  are  not  proper  subjects  of  evidence  against  him.  If 
evidence  of  good  character  is  given  on  behalf  of  the  accused, 
then  certain  evidence  of  bad  character  may  be  given,  but  that 
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is  not  of  importance  in  this  case  for  the  appellant  offered  no 
evidence  of  good  character. 

Further,  if  the  accused  becomes  a witness,  as  he  has  the 
right  to  do,  he  may  be  cross-examined  as  to  any  previous  con- 
viction, and,  if  he  does  not  admit  it,  it  may  be  proved  against 
him.  As  a witness,  the  accused  is  also  subject  to  cross-examina- 
tion as  to  matters  affecting  his  credibility  in  the  same  way  as 
another  witness.  Except  for  this,  the  character  and  record  of 
the  accused  are  not  proper  subjects  of  attack  by  the  Crown,  and 
it  is  clearly  improper  for  the  Crown  to  adduce  evidence,  by  cross- 
examination  or  otherwise,  with  a view  to  putting  it  before  the 
jury  that  the  accused  has  been  “associated  with  others  in  a long 
and  serious  criminal  career”.  The  accused  person  is  to  be  con- 
victed, if  at  all,  upon  evidence  relevant  to  the  crime  with  which 
he  is  charged,  and  not  upon  his  character  or  past  record. 

In  my  opinion  the  objections  of  the  appellant  on  all  three 
grounds,  hereinbefore  discussed,  are  well  taken,  and  there  must 
be  a new  trial  unless,  as  provided  in  sec.  1014(2),  the  Court  is  of 
opinion  that  no  substantial  wrong  or  miscarriage  of  justice  has 
actually  occurred.  Counsel  for  the  Crown  contends  that  no  sub- 
stantial wrong  or  miscarriage  of  justice  has  actually  occurred 
in  this  case. 

It  is  well  established  that  the  burden  of  satisfying  the  Court 
that  no  substantial  wrong  or  miscarriage  of  justice  has  occurred 
is  on  the  Crown:  Brooks  v.  The  King,  [1927]  S.C.R.  633;  Allen 
V.  The  King  (1911),  44  S.C.R.  331.  It  is  not  enough  for  the 
Crown  to  show  that  there  was  sufficient  evidence  to  justify  a 
conviction,  nor  would  it  be  enough  if  this  Court  could  say  that 
it  appears  probable  that  the  jury  would  have  reached  the  same 
conclusion  if  none  of  the  matters  objected  to  had  occurred.  So 
long  as  it  appears  that  the  jury  may  have  been  influenced  by  the 
matters  now  found  to  be  objectionable,  to  bring  in  a verdict  of 
guilty,  the  conviction  cannot  stand.  It  is  impossible  to  say  that 
the  jury  were  not  so  influenced  in  this  case,  and  it  is  upon  this 
question  that  the  acquittal  of  the  younger  brother  assumes  great 
importance.  On  some  ground  the  jury  found  appellant  guilty 
and  his  brother  not  guilty,  notwithstanding  that  Shea  and  Clancy 
said  they  came  together  to  Shea’s  apartment  and  departed  to- 
gether on  a common  errand  with  the  loaded  revolvers  they  had 
obtained,  and  that  later  they  returned  together  and  disclosed  by 
their  conversation  that  both  of  them  were  present  when  Windsor 
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was  shot,  and  notwithstanding  that  the  five  eye-witnesses  of  the 
murder  identified  both  of  them  as  engaged  in  it.  It  is  impossible 
to  say  upon  what  ground  the  jury  proceeded  in  distinguishing 
between  the  two  accused  in  their  verdict.  The  ground  for  the 
distinction  may  not  have  been  an  entirely  logical  one,  for  jury- 
men, like  other  men,  may  be  influenced  by  matters  not  wholly 
relevant.  There  was  enough  substance  in  what  was  improperly 
done,  and  in  the  evidence  improperly  admitted  in  this  trial,  to 
make  it  impossible  for  this  Court  to  say  that  it  did  not  affect 
the  result. 

In  Maxwell  v.  The  Director  of  Public  Prosecutions,  [1935] 
A.C.  309,  at  p.  323,  Viscount  Sankey,  then  Lord  Chancellor,  said: 

“If  in  any  case  the  evidence  against  a prisoner  (other  than 
that  which  is  inadmissible)  is  very  strong  and  is  abundant  to 
justify  a jury  in  convicting,  it  may  well  seem  unfortunate  that  a 
guilty  man  should  go  free  because  some  rule  of  evidence  has  been 
infringed  by  the  prosecutor.  But  it  must  be  remembered  that 
the  whole  policy  of  English  criminal  law  has  been  to  see  that  as 
against  the  prisoner  every  rule  in  his  favour  is  observed  and 
that  no  rule  is  broken  so  as  to  prejudice  the  chance  of  the  jury 
fairly  trying  the  true  issues.  The  sanction  for  the  observance  of 
the  rules  of  evidence  in  criminal  cases  is  that,  if  they  are  broken 
in  any  case,  the  conviction  may  be  quashed.  Hence  the  great 
care  which  has  always  been  shown  by  the  Court  in  applying  the 
provisions  of  sec.  4 of  the  Criminal  Appeal  Act,  1907,  and  refus- 
ing to  quash  a conviction.  It  is  often  better  that  one  guilty  man 
should  escape  than  that  the  general  rules  evolved  by  the  dictates 
of  justice  for  the  conduct  of  criminal  prosecutions  should  be 
disregarded  and  discredited.” 

For  the  foregoing  reasons  the  appeal  is  allowed,  the  convic- 
tion is  quashed,  and  a new  trial  is  directed. 

Middleton  J.A.  and  Henderson  J.A.  agreed  with  Robertson 
C.J.O. 

Masten  J.A. : — I concur  with  the  judgment  which  has  been 
prepared  by  my  Lord  the  Chief  Justice  and  which  I have  had 
an  opportunity  of  perusing,  and  I desire  to  add  only  two  observa- 
tions. 

I agree  with  the  view  of  my  Lord  that  Shea  might  on  the 
evidence  here  adduced  be  found  to  have  been  an  accessory  to 
the  crime  in  question,  and  in  the  view  which  I take  of  all  the 
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evidence  I think  it  was  incumbent  on  the  trial  Judge  to  explain 
to  the  jury  the  meaning  of  “accomplice”,  and  to  leave  it  to  them 
to  find  as  a fact  whether  or  not  Shea  was  an  accomplice,  and 
to  warn  them  that,  if  they  so  found,  then  they  ought  not  to  con- 
vict on  Shea’s  evidence,  unless  it  was  corroborated  by  other  evi- 
dence that  they  believed.  The  failure  to  so  instruct  the  jury  was 
in  my  opinion  an  error. 

This  is  not  to  say  that  the  trial  Judge  ought  not  further  to 
warn  the  jury  against  relying  too  much  on  the  evidence  of  a 
witness  in  Shea’s  position  and  of  his  character. 

The  Crown  relies  on  subsec.  2 of  sec.  1014  of  the  Criminal 
Code  and  submits  that,  even  assuming  the  existence  of  the  errors 
alleged  by  the  defence,  “no  substantial  wrong  or  miscarriage  of 
justice  has  occurred”,  and  that  this  Court  should  affirm  the  con- 
viction under  the  provisions  of  that  section.  I am  unable  to  agree 
with  that  contention  and  cannot  better  express  my  reasons  than 
by  adapting  to  the  facts  of  this  case  the  carefully  chosen  language 
used  by  Anglin  C.J.C.  in  Brooks  v.  The  King,  [1927]  S.C.R.  633, 
at  page  636. 

To  avoid  any  possible  misapprehension,  it  should  be  stated 
that,  but  for  the  errors  complained  of,  the  appellant  could  not 
have  successfully  attacked  his  conviction.  But  it  is  impossible 
to  gauge  the  effect  on  the  minds  of  the  jury  of  the  errors  com- 
plained of.  Though  it  may  seem  probable  that  the  jury  would 
have  reached  the  same  conclusion  if  these  errors  had  not  occur- 
red, that  does  not  warrant  an  appellate  Court  in  affirming  the 
conviction.  To  do  so  would  be  to  substitute  the  verdict  of  this 
Court  for  that  of  a jury  after  a trial  free  of  the  errors  in  question. 

In  reaching  the  present  conclusion,  I am  not  at  liberty  to 
ask  myself  the  question,  “Ought  the  jury  to  have  found  the  appel- 
lant guilty  if  the  errors  complained  of  had  not  occurred?”  To  do 
that  is  to  substitute  my  verdict  for  that  of  the  jury.  The  question 
which  I really  have  to  answer  is  this.  “If  the  trial  had  proceeded 
without  error  might  the  jury  have  recorded  a verdict  of  “Not 
Guilty?” 

I am  unable  to  assure  myself  that  they  might  not  have  so 
recorded  their  verdict,  nor  that  the  verdict  so  recorded  would 
not  have  been  effective. 

For  that  reason  I am  of  opinion  that  subsec.  2 of  sec.  1014  can- 
not be  applied  in  the  circumstances  of  this  case  and  that  there 
must  be  a new  trial. 
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Fisher  J.A. : — I would  dismiss  this  appeal  upon  all  grounds 
raised  but  one.  I entertain  considerable  doubt  whether  Shea 
was  in  law  an  accomplice  of  the  appellant.  If  he  was,  the  failure 
to  instruct  the  jury  was  a serious  omission  and,  as  the  appellant 
is  still  entitled  to  the  benefit  of  any  reasonable  doubt,  I agree  that 
there  should  be  a new  trial. 

Conviction  quashed  and  new  trial  ordered. 


[COURT  OF  APPEAL.] 

Re  The  Imperial  Tobacco  Co.  Ltd.  et  al.  and  McGregor. 

Certiorari — Administrative  officers — Whether  certiorari  lies  to  quash 
report  made  by  Commissioner  under  The  Combines  Investigation 
Act,  R.S.C.  1927,  ch.  26 — Whether  report  affects  legal  rights — Notice 
of  charge — Natural  justice — Right  to  counsel — Waiver  and  acquies- 
cence— The  Inquiries  Act,  R.S.C.  1927,  ch.  99. 

The  appeal  by  the  Imperial  Tobacco  Company  of  Canada  Limited  and 
Imperial  Tobacco  Sales  Company  of  Canada  Limited,  from  the  order 
of  Hogg  J.,  reported  in  [1939]  O.R.  213,  was  dismissed.  Hogg  J.  by 
his  order  dismissed  a motion  by  the  tobacco  companies  for  an  order 
by  way  of  certiorari  removing  into  the  Court  all  records,  proceedings, 
papers  and  a report  dated  31st  of  August,  1938,  relating  to  an  investi- 
gation made  by  the  Commissioner  under  The  Combines  Investigation 
Act,  R.S.C.  1927,  ch.  26,  into  an  alleged  combine  in  the  distribution  of 
tobacco  products  in  the  Province  of  Alberta  and  elsewhere  in  Canada 
and  to  quash  the  report. 

Per  Riddell  J.A.:  Assuming  that  certiorari  does  lie,  the  conduct  of  the 
appellants  in  going  fully  into  their  defence  before  the  Commissioner 
without  requiring  the  production  of  the  proceedings  on  the  prelimin- 
ary investigation  by  him,  constituted  a waiver  by  the  appellants  of 
any  objection  as  to  the  non-production  of  such  proceedings. 

Per  Fisher  J.A.:  1.  The  Commissioner’s  duties  are  administrative  and 

not  judicial.  There  is  no  finality  concerning  the  facts  as  found  by 
the  Commissioner  in  his  report,  and  the  report  does  not  invade  legal 
rights  or  impose  obligations.  Therefore  certiorari  does  not  lie. 

2.  The  oral  and  documentary  evidence  fully  support  the  opinion  of 
Hogg  J.  that  there  was  acquiescence  and  waiver  by  the  appellants. 

Per  Gillanders  J.A.:  1.  The  Commissioner  gave  reasonable  notice  to 

the  appellants  of  the  charges  alleged  against  them  before  any  report 
was  made,  and  allowed  them  opportunity  to  be  heard  in  person  or 
by  counsel,  and  did  not  at  any  time  deny  the  appellants  the  right  to 
be  represented  by  counsel. 

2.  Assuming  that  the  appellants  were  not  given  prompt  notice  of  the 
charges  against  them,  they  have  by  their  conduct  and  express  state- 
ments waived  any  objections  on  this  score. 

3.  In  view  of  the  judgments  of  the  Judicial  Committee  in  Proprietary 
Articles  Trade  Association  v.  Attorney-General  for  Canada,  [1931] 
A.C.  310,  and  in  O'Connor  v.  Waldron,  [1935]  A.C.  76,  it  is  not  open  to 
the  appellants  to  contend  that  the  report  of  the  Commissioner  deter- 
mines rights. 

4.  The  appellants  were  during  the  course  of  the  inquiry  informed  of 
the  allegations  made  against  them  and,  although  not  given  a trans- 
cript of  the  whole  proceedings,  thereupon  took  part  in  the  proceedings 
and  made  their  submissions.  The  appellants  were  not  deprived  of 
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natural  or  substantial  justice  by  the  manner  in  which  the  investiga- 
tion was  conducted:  Local  Government  Board  v.  Arlidge,  [1915] 

A.C.  120;  Rex  v.  Housing  Appeal  Tribunal,  [1920]  3 K.B.  344;  Rex  v. 

Milk  Marketing  Board,  Ex  parte  North  (1934),  50  T.L.R.  559;  St.  John 

V.  Fraser,  [1935]  S.C.R.  441. 

An  appeal  by  The  Imperial  Tobacco  Company  of  Canada 
Ltd.  and  Imperial  Tobacco  Sales  Company  of  Canada  Ltd.  from 
an  order  of  Hogg  J.,  reported  in  [1939]  O.R.  213,  dismissing  a 
motion  by  the  appellants  for  an  order  by  way  of  certiorari  remov- 
ing into  this  Court  all  records,  proceedings,  papers  and  the  report 
dated  31st  August,  1938,  relating  to  an  investigation  made  by 
F.  A.  McGregor,  Commissioner  under  The  Combines  Investiga- 
tion Act,  R.S.C.  1927,  ch.  26,  into  an  alleged  combine  in  the  dis- 
tribution of  tobacco  products  in  the  Province  of  Alberta  and  else- 
where in  Canada,  and  to  quash  the  report.  The  facts  are  fully 
stated  in  the  reasons  for  judgment  of  Hogg  J.  in  [1939]  O.R.  213. 

September  25,  26,  27,  28  and  29,  1939.  The  appeal  was  heard 
by  Riddell,  Fisher  and  Gillanders  JJ.A. 

D.  L.  McCarthy,  K.C.,  J.  R.  Cartwright,  K.C.,  and  J.  G.  Edison, 
for  the  tobacco  companies,  appellants. 

J.  C.  McRuer,  K.C.,  J.  J.  Robinette,  and  F.  A.  Brewin,  for 
F.  A.  McGregor,  respondent. 

D.  L.  McCarthy,  K.C.,  for  the  tobacco  companies,  appellants, 
pointed  out  that  the  remedy  by  way  of  certiorari  exists  in  the 
Province  of  Ontario  although  the  practice  has  been  changed  so 
that  proceedings  are  now  taken  by  way  of  notice  of  motion  and 
not  by  an  application  for  a writ  of  certiorari  and  a subsequent 
rule  nisi  to  quash  as  was  formerly  the  case. 

The  remedy  of  certiorari  is  available  whenever  any  body,  hav- 
ing legal  authority  to  determine  questions  affecting  the  rights 
of  subjects  and  having  a duty  to  act  judicially,  acts  in  excess  of 
its  legal  authority:  Rex  v.  Electricity  Commissioners,  [1924] 

1 K.B.  171;  Hetherington  v.  Security  Export  Co.  Ltd.,  [1923] 
S.C.R.  549,  [1924]  A.C.  988;  Rex  v.  Woodhouse,  [1906]  2 K.B. 
501. 

Certiorari  applies  to  administrative  as  well  as  to  judicial 
tribunals  so  long  as  the  act  or  function  under  review  is  judicial 
and  not  ministerial  in  character:  Shell  Oil  of  Australia  v.  Fed- 

eral Commissioners  in  Taxation,  [1931]  A.C.  275;  Royal  Aquar- 
ium V.  Parkinson,  [1892]  1 Q.B.  431;  Rex  v.  Electric  Commis- 
sioners, [1924]  1 K.B.  171. 
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The  learned  Judge  erred  in  holding  that  the  act  of  the  Com- 
missioner in  making  a report  under  The  Combines  Investigation 
Act  was  not  subject  to  certiorari.  It  is  submitted  that  the  Com- 
bines Commissioner  is  an  administrative  tribunal  having  a duty 
to  perform  a judicial  act  when  making  a report  under  the  Act: 
The  Combines  Investigation  Act,  R.S.C.  1927,  ch.  26;  The  In- 
quiries Act,  R.S.C.  1927,  ch.  99;  Royal  Aquarium  v.  Parkinson, 
[1892]  1 Q.B.  431;  Rex  v.  Woodhouse,  [1906]  2 K.B.  501;  Rex  v. 
Electricity  Commissioners,  [1924]  1 K.B.  171. 

The  learned  Judge  erred  in  holding  that  the  report  made  by 
the  Combines  Commissioner  in  this  case  did  not  affect  the  rights 
of  the  appellant  companies.  It  is  submitted  that  the  finding 
contained  in  the  report  to  the  effect  that  the  appellant  companies 
had  been  parties  to  a criminal  offence,  i.e.,  the  formation  and 
operation  of  a combine,  constituted  a decision  the  consequences 
of  which  have  affected  and  may  affect  the  appellant’s  rights  in 
many  ways  especially  in  the  following  respects : 

(a)  The  appellants  contend  that  the  provisions  of  sec.  13  of 
The  Inquiries  Act,  incorporated  into  The  Combines  Investigation 
Act,  gave  them  the  right  not  to  be  reported  against  without 
reasonable  notice  of  the  charge  of  misconduct  alleged  against 
them,  and  therefore  it  is  submitted  that  in  this  case  when  a report 
was  made  without  proper  notice  to  the  appellants  (as  will  be 
argued)  their  statutory  right  not  to  be  reported  against  was 
violated. 

(b)  The  appellants  contend  that  their  common  law  right  of 
reputation  has  been  affected  by  the  making  of  the  Commissioner’s 
report  and  in  this  respect  the  appellants  refer  to  the  passage  on 
page  1 of  Gatley  on  Libel  and  Slander,  3rd  edition : 

“The  law  recognizes  in  every  man  a right  to  have  the  estima- 
tion in  which  he  stands  in  the  opinion  of  others  unaffected  by 
false  statements  to  his  discredit.  Any  disparagement  of  his  good 
name  is  an  infringement  of  this  right  and  therefore  a wrongful 
act  for  which  civil  and  sometimes  criminal  proceedings  will  lie.” 

(c)  As  a result  of  the  making  of  this  report  the  appellant 
companies  have  been  prosecuted  in  the  Province  of  Alberta.  It  is 
submitted  that  this  is  a consequence  flowing  directly  from  the 
making  of  the  report  in  this  case  which  has  affected  the  appel- 
lants’ rights.  It  is  submitted  that  it  is  no  answer  to  this  conten- 
tion to  say  that  such  prosecution  could  have  been  instituted 
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aliunde  when  in  fact  the  making  of  this  report  has  actually 
brought  about  the  prosecution  in  this  case. 

(d)  Furthermore,  as  a consequence  of  the  making  of  this 
report  the  Attorney-General  of  Alberta  has  had  placed  in  his 
hands  evidence  for  use  in  the  criminal  prosecutions  which  was 
supplied  by  the  appellant  companies  and  which  the  Attorney- 
General  could  not  otherwise  have  obtained.  Under  sec.  14  of  The 
Combines  Investigation  Act,  written  returns  can  be  obtained  by 
the  Commissioner  from  any  person  or  corporation  showing  in 
detail  any  information  with  respect  to  the  business  of  such  per- 
son or  corporation  and  by  sec.  31  of  the  Act  these  returns  are 
remitted  to  the  Attorney-General  of  any  Province,  together  with 
the  report  and  the  evidence  taken.  Under  sec.  24  of  the  Act 
such  returns  and  other  documents  obtained  in  the  course  of  the 
investigation  are  not  exempted  from  use  in  a subsequent  criminal 
prosecution  under  sec.  498  of  the  Criminal  Code.  The  appellants 
contend  that  an  examination  of  the  correspondence  between  the 
commissioner  and  the  companies’  officials  shows  that  the  com- 
missioner obtained  much  evidence  from  the  appellant  companies 
which  as  a consequence  of  the  making  of  the  report  is  now  avail- 
able for  use  against  them  by  the  Attorney-General  of  Alberta. 

(e)  The  appellants  further  contend  that  they  have  had  their 
present  tariff  protection  endangered  by  the  making  of  this  re- 
port: see  sec.  29  of  The  Combines  Investigation  Act. 

As  a consequence  of  the  making  of  a report  the  right  of  the 
appellant  companies  to  have  the  benefit  of  their  present  tariff 
protection  on  tobacco  products  may  be  lost  and  this,  not  by  an 
Act  of  Parliament  which  originally  imposed  the  duties,  but  by  the 
Governor-in-Council.  In  this  respect  the  report  of  the  commis- 
sioner has  the  same  effect  as  a judgment  of  a Court  of  Record  as 
far  as  the  rights  of  the  appellants  are  concerned. 

The  appellants  submit  that  the  report  here  under  considera- 
tion was  made  without  jurisdiction  by  the  Combines  Commis- 
sioner. It  is  submitted  that  the  appellant  companies  were  en- 
titled to  notice  of  the  charges  made  against  them  in  the  applica- 
tion said  to  have  been  received  by  the  commissioner  before  any 
investigation  was  proceeded  with  and  were  further  entitled  to 
notice  of  the  hearings  during  the  course  of  the  investigation  so 
that  they  could  be  present  and  be  represented  by  counsel.  It 
is  evident  from  the  report  that  hearings  for  the  examination  of 
witnesses  in  the  course  of  the  investigation  were  held  at  some 
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length  in  Alberta  and  British  Columbia,  and  it  is  asserted  and 
not  denied  that  no  notice  of  such  hearings  was  given  to  the 
appellant  companies. 

It  is  submitted  that  this  failure  to  give  notice  of  the  charge 
made  and  of  the  investigation  to  be  held  goes  to  the  root  of  the 
jurisdiction  of  the  commissioner  to  conduct  an  investigation  and 
precludes  his  right  to  make  a report  against  the  appellant  com- 
panies, having  regard  to  the  provisions  of  the  statutes  under 
which  he  was  purporting  to  act:  sec.  18  of  The  Combines  In- 
vestigation Act  and  secs.  12  and  13  of  The  Inquiries  Act. 

The  conduct  of  the  investigation  deprived  the  appellant  com- 
panies of  their  common  law  right  to  be  heard  in  reply  to  the 
charges  made  against  them  and  thus  nullified  the  validity  of  the 
inquiry  from  the  outset. 

Section  12  of  The  Inquiries  Act  constitutes  statutory  recogni- 
tion and  reinforcement  of  the  common  law  principle  expressed  in 
the  maxim  ''audi  alteram  partem”. 

The  commissioner,  apart  from  the  obligation  of  giving  the 
companies  notice  of  the  charges,  was  also  obligated  to  give  them 
the  opportunity  of  meeting  the  allegations  made  against  them 
in  the  evidence  received.  It  is  not  suggested  that  any  counsel 
or  representative  of  the  appellants  was  present  at  the  hearings 
in  Alberta  or  British  Columbia  or  at  the  hearings  in  Ottawa,  apart 
from  the  occasion  when  Mr.  Lane  and  Mr.  Spafford  were  ex- 
amined. When  Mr.  Spafford  asked  for  copies  of  the  depositions 
taken  in  the  West  they  were  refused  to  him.  No  counsel  repre- 
senting the  appellants  was  present  when  Mr.  Lane  and  Mr. 
Spafford  were  unexpectedly  examined  in  Ottawa. 

It  is  submitted  that  this  course  of  conduct  constituted  a viola- 
tion of  the  procedure  prescribed  both  by  the  statute  and  by 
common  law  and  thus  invalidated  the  investigation:  Rex  v. 

North,  Ex  parte  Oakley,  [1927]  1 K.B.  491;  R.  v.  Milk  Marketing 
Board  (1934),  50  T.L.R.  559;  The  Queen  v.  London  County  Coun- 
cil, Ex  parte  Commercial  Gas  Co.,  11  T.L.R.  337;  R.  v.  Housing 
Appeal  Tribunal,  [1920]  3 K.B.  334;  Errington  v.  Minister  of 
Health,  [1935]  1 K.B.  249;  In  re  Berquist,  [1925]  2 D.L.R.  696. 

The  course  of  conduct  referred  to  above  violated  the  prin- 
ciples of  natural  justice:  Board  of  Education  v.  Rice,  [1911] 
A.C.  179;  Re  General  Accident  Assurance  Co.  of  Canada,  58 
O.L.R.  470;  Morgan  v.  United  States  (1937),  304  U.S.  1. 
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The  commissioner,  having  acted  from  the  beginning  of  the 
inquiry  without  jurisdiction,  an  order  for  certiorari  to  quash  the 
proceedings  and  the  report  should  be  made:  Halsbury’s  Laws  of 
England,  2nd  edition,  vol.  9,  page  820,  para.  1397,  and  page  880, 
para.  1484;  R,  v.  North,  Ex  parte  Oakley,  [1927]  1 K.B.  491;  R. 
V.  Milk  Marketing  Board  (1934),  50  T.L.R.  559;  Regina  v.  Hug- 
gins, [1895]  1 Q.B.  563. 

The  learned  Judge  erred  in  holding  that  the  appellant  com- 
panies had  lost  their  rights  to  certiorari  by  waiver  or  acquies- 
cence. It  is  submitted  that  if  the  foregoing  contentions  of  the 
appellants  are  sound  it  is  not  possible  to  invest  a commissioner 
with  jurisdiction  when  his  proceedings  are  a nuUity  from  the 
outset. 

Furthermore,  it  is  submitted  that  waiver  or  acquiescence 
can  only  occur  where  knowledge  of  the  facts  exists  and  where 
the  conduct  relied  upon  is  voluntary  and  explicit.  It  is  to  be 
remembered  that  all  information  given  to  the  commissioner  was 
compellable  under  the  provisions  of  the  statute  itself.  It  is  respect- 
fully submitted  that  the  doctrine  of  waiver  or  acquiescence  has 
no  relation  to  this  case:  Dixon  v.  Wells,  25  Q.B.D.  249;  Far- 
quharson  v.  Morgan,  [1894]  1 Q.B.  552;  Harris  v.  Law  Society  of 
Alberta,  [1936]  S.C.R.  88. 

It  was  contended  by  counsel  for  the  respondent  before  Hogg 
J.,  and  not  decided  by  the  learned  Judge,  that  the  Supreme  Court 
of  Ontario  had  no  jurisdiction  to  supervise  a tribunal  created  by 
an  Act  of  the  Dominion  Parliament.  The  respondent  relied  on 
the  case  of  Re  North  Perth  (1891),  21  O.R.  538,  a decision  of  a 
Divisional  Court. 

The  appellants  submit  that  the  North  Perth  case  was  wrongly 
decided  but  also  that  it  is  distinguishable  from  the  case  at  bar 
on  several  grounds. 

The  decision  of  the  Judicial  Committee  of  the  Privy  Council 
in  the  case  of  Board  and  Board,  [1919]  A.C.  956,  makes  it  mani- 
fest that  the  jurisdiction  of  the  Court  of  Kings  Bench  in  England 
in  matters  of  certiorari,  prohibition  and  mandamus  are  now 
vested  in  the  Supreme  Court  of  Ontario:  In  re  Farmers^  Credi- 
tors Arrangement  Act,  [1938]  2 W.W.R.  412;  In  re  Low  Hong 
Hing,  [1926]  3 D.L.R.  692;  P.A.T.A.  v.  A.-G.  for  Canada,  [1931] 
A.C.  323. 
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The  learned  Judge  has  attached  undue  weight  to  the  letter 
written  by  Mr.  Gray  Miller,  the  President  of  the  appellant  com- 
panies, to  the  Minister  of  Labour,  dated  the  28th  of  July,  1938. 

J.  R.  Cartwright,  K.C.,  also  for  the  appellant  companies,  sub- 
mitted that  since  the  companies  were  not  represented  by  counsel 
before  the  commissioner  the  companies  could  not  be  bound  or 
affected  by  the  statements  or  acts  of  their  representatives. 

J.  C.  McRuer,  K.C.,  for  F.  A.  McGregor,  respondent,  reviewed 
the  facts  at  length  and  submitted  that  as  the  Commissioner  of 
The  Combines  Investigation  Act  is  a purely  administrative  officer, 
and  as  his  report  determines  no  rights  and  imposes  no  obliga- 
tions, {P.A.T.A.  V.  Attorney -General  for  Canada,  [1931]  A.C. 
311,  Lord  Atkin  at  p.  325;  O'Connor  v.  Waldron,  [1935]  A.C.  76, 
Lord  Atkin,  p.  82)  certiorari  will,  therefore,  not  lie  against  him: 
Re  Grosvenor  Hotel  (1897),  76  L.T.R.  337,  Lord  Esher  at  p.  338, 
Lord  Justice  Lopes  at  p.  339,  referred  to  in  Heart  of  Oaks  Case, 
[1932]  A.C.  392,  at  p.  398,  and  in  St.  John  v.  Fraser,  [1935] 

S. C.R.  441;  In  re  Local  Government  Board,  Ex  parte  Kingston 
(1885),  16  L.R.  Ir.  150,  at  p.  158;  Reg.  v.  Hastings,  6 B.  & S. 
401;  Rex  v.  Commissioners  of  Church  Assembly,  [1928]  1 K.B. 
411,  Lord  Ew^art,  p.  415,  Mr.  Justice  Avory,  p.  417,  Mr.  Justice 
Salter,  p.  419;  Rex  v.  Electricity  Commissioners,  [1924]  1 K.B. 
171;  Clifford  v.  O'Sullivan,  [1921]  2 A.C.  570,  at  p.  583;  Rex  v. 
London  C.C.,  [1931]  2 K.B.  215;  St.  John  v.  Fraser,  [1935]  S.C.R. 
441,  at  pp.  445,  446,  447,  451,  453;  The  Queen  v.  Corporation  of 
Dublin  (1878),  2 L.R.  Ir.  37;  Offer  v.  Minister  of  Health,  51 

T. L.R.  546. 

There  is  no  allegation  of  total  lack  of  jurisdiction  to  conduct 
the  inquiry.  The  onus  is  on  the  applicants  to  assert  and  prove 
lack  of  jurisdiction.  The  maxim  Omnia  praesumuntur  rite 
esse  acta"  is  applicable:  The  Queen  v.  Justices  of  Surrey  (1870), 
L.R.  5 Q.B.  466,  at  p.  472;  Barrett  v.  Kearns,  [1905]  1 K.B.  504. 
The  applicant  for  certiorari  must  make  his  case  on  affidavit  evi- 
dence before  the  record  is  returned. 

There  being  no  total  lack  of  jurisdiction  shown,  and  the 
applicants  relying  on  such  procedural  error  as  would  deprive 
the  commissioner  of  jurisdiction,  they  must  show  by  their 
material  that  they  have  not  precluded  themselves  from  claiming 
the  specified  relief  by  having  waived  or  acquiesced  in  the  inquiry 
with  knowledge  of  the  procedural  error:  Rex  v.  Williams,  Ex 
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parte  Phillips,  [1914]  1 K.B.  608;  Rex  v.  Justice  of  Kent  (1880), 
44  J.P.  298. 

Where  the  material  filed  shows  that  the  applicants  acquiesced 
in  the  course  followed  by  the  commissioner,  and  have  by  their 
course  of  conduct  impliedly  waived  any  procedural  error  or 
irregularity  on  which  they  might  have  relied,  if  such  existed,  they 
are  not  entitled  to  a writ  of  certiorari:  Rex  v.  Hanlon,  50  O.L.R. 
20,  at  p.  25;  Independent  Electric  v.  Goldfields,  65  O.L.R.  185; 
Leeds  Corporation  v.  Ryder,  [1907]  A.C.  420,  at  pp.  423-4. 

The  applicants  cannot  proceed  with  knowledge  of  any  alleged 
procedural  error  and  endeavour  to  secure  a favourable  finding 
from  the  commissioner,  and,  upon  being  unsuccessful  attack,  the 
jurisdiction  of  the  commissioner  because  of  such  error:  R.  v. 
Huggins,  [1895]  1 Q.B.  563;  In  re  Jones  d Jones  (1850),  19  L.J. 
Q.B.  257;  R.  V.  Justice  of  East  Riding  of  Yorkshire  (1834),  3 
N.  & M.  93. 

The  issue  of  a writ  of  certiorari  is  a discretionary  one,  and 
no  case  is  made  out  for  the  exercise  of  the  discretion  where  the 
quashing  of  the  report  would  give  no  relief:  In  re  Manser gh 

(1861),1B.  &S.  400. 

The  Combines  Investigation  Act  provides  that  all  preliminary 
investigations  shall  be  conducted  in  private  and  that  other  pro- 
ceedings before  the  commissioner  shall  be  conducted  in  private  in 
the  absence  of  any  order  of  the  commissioner  to  the  contrary. 
(Section  25) . The  provisions  of  The  Inquiries  Act  are  only  made 
applicable  to  The  Combines  Act  in  so  far  as  they  are  not  repug- 
nant to  the  provisions  of  that  Act.  (Section  18.)  Sections  12 
and  13  of  The  Inquiries  Act,  if  interpreted  as  contended  for  by 
the  applicants,  would  be  repugnant  to  and  inconsistent  with  the 
provisions  of  The  Combines  Investigation  Act  providing  that 
investigations  should  be  private. 

The  commissioner  of  the  Combines  Investigation  Act  is  a 
Federal  officer  whose  office  was  not  in  existence  in  1867  and 
whose  jurisdiction  is  not  confined  to  the  Province  of  Ontario  but 
extends  over  the  whole  of  Canada.  The  commissioner  is  a purely 
Federal  officer  appointed  to  perform  Federal  duties  in  relation 
to  the  subject  matters  of  criminal  law  and  trade  and  commerce 
throughout  Canada.  It  is  submitted  that  the  Supreme  Court 
of  Ontario  has  no  jurisdiction  to  supervise  by  certiorari,  manda- 
mus or  prohibition,  the  activities  of  such  a Federal  administrative 
officer,  even  if  his  rulings  were  to  effect  rights  or  impose  obliga- 
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tions:  The  British  North  America  Act,  secs.  91,  92,  101,  129; 
Re  North  Perth  Election  (1891),  21  O.R.  538;  In  re  Bell  Tele- 
phone Company,  9 O.R.  339;  Re  Gaynor  and  Greene,  9 C.C.C. 
488. 

J.  J.  Robinette,  also  for  F.  A.  McGregor,  respondent,  sub- 
mitted that  the  learned  Judge  was  right  in  finding  that  the  com- 
missioner exercised  his  powers  in  a judicial  spirit  and  in  accord- 
ance with  the  principles  of  substantial  justice  and  that  there  had 
been  no  violation  of  the  dictates  of  natural  justice : Rex  v.  Local 
Government  Board,  Ex  parte  Arlidge,  [1915]  A.C.  120;  8t.  John 
V.  Fraser,  [1935]  S.C.R.  441;  Wilson  v.  Esquimault  and  Nanaimo 
Railway  Co.,  [1922]  1 A.C.  202. 

The  present  proceedings  for  certiorari  ought  to  have  been 
taken  in  the  Supreme  Court  of  Alberta  and  not  in  the  Supreme 
Court  of  Ontario.  The  complaint  against  the  companies  origin- 
ated in  Alberta,  the  examination  of  some  witnesses  by  the  com- 
missioner about  which  the  companies  now  complain  occurred 
in  Alberta,  and  the  criminal  proceedings  against  the  companies 
are  taking  place  in  Alberta;  hence,  the  Supreme  Court  of  Alberta 
is  the  proper  forum  for  the  certiorari  application. 

McCarthy,  K.C.,  in  reply,  urged  that  the  commissioner  had 
acted  without  jurisdiction  and  that  he  had  violated  the  prin- 
ciples of  natural  justice. 


Cur.  adv.  vult. 

October  12th,  1939.  Riddell  J.A.: — This  is  an  appeal  from 
the  judgment  of  Mr.  Justice  Hogg  given  March  14th,  1939,  refus- 
ing an  application  by  the  appellants  for  an  order  removing  into 
this  Court  proceedings,  including  the  report  of  the  Commissioner, 
under  The  Combines  Investigation  Act. 

An  application  was  made  in  February,  1938,  under  sec.  11  of 
the  Act  of  1937,  and  Mr.  F.  A.  McGregor  was  appointed  Com- 
missioner under  sec.  5 of  the  Act.  After  a somewhat  prolonged 
enquiry  in  several  provinces,  the  Commissioner  made  a report, 
August  31st,  1938,  which  was  distinctly  adverse  to  the  appellants. 
It  will  be  seen  that  by  sec.  29  of  the  Act  such  a report  gives  a 
power  to  the  Governor-in-Council  to  give  directions  which  would 
injuriously  affect  the  business  of  the  appellants.  It  is  not  to  be 
wondered  at  that  they  desire  to  have  this  report  nullified,  and 
make  a motion  to  have  the  matter  dealt  with  by  the  Court. 
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It  would  appear  that,  upon  receiving  his  commission,  Mc- 
Gregor proceeded  under  sec.  12  of  the  Act  and  made  an  enquiry 
into  the  matters  complained  of;  this  enquiry  satisfied  him  that 
he  should  proceed  with  his  investigation.  He  wrote  the  appel- 
lants— at  least,  the  managing  company — on  April  8th,  1938, 
saying,  inter  alia,  “It  has  been  alleged  that  persons  engaged  in 
the  wholesale  distribution  of  tobacco  products  in  Edmonton  are 
parties  to  agreements  whereby  they  refuse  to  sell  tobacco 
products  to  dealers  who  sell  tobacco  products  to  dealers  below 
fixed  prices  . . . and  that  these  arrangements  constitute  a com- 
bine which  operates  to  the  detriment  of  the  public  in  preventing 
or  lessening  competition  in,  or  substantially  controlling  within 
Northern  Alberta,  the  purchase,  sale  or  supply  of  tobacco  pro- 
ducts. As  the  Imperial  Tobacco  Sales  Company  of  Canada, 
Limited  may  be  parties  to,  or  may  have  assisted  in,  the  agree- 
ments and  arrangements  indicated  above,  and  as  it  has  been 
so  alleged,  I will  be  pleased  to  receive  or  hear  at  this  office  any 
statement  which  you  may  wish  to  submit  or  have  submitted  in 
this  matter,  at  any  time  you  may  desire  prior  to  the  end  of  the 
present  month  . . . .”  This,  to  my  mind,  is  a plain  statement 
that  it  had  been  alleged  that  the  appellants  had  been  parties  to 
the  objectionable  agreements,  that  they  might  be  such,  but  that 
before  finding  that  they  were  the  Commissioner  would  hear  what 
they  had  to  say  to  the  contrary. 

Advantage  was  taken  by  the  appellants  of  this  offer — no  little 
correspondence  took  place,  the  appellants  placed  their  formal 
agreements  before  the  Commissioner,  the  evidence  of  their  re- 
sponsible officer  was  taken  on  oath,  and  so  far  as  appears,  they 
were  not  prevented  from  making  any  representation  on  oath 
or  otherwise  to  meet  the  charge  made  against  them.  Knowing 
that  a partial  and  preliminary  enquiry  had  been  made,  they  went 
on  with  their  defence  without — so  far  as  appears — objecting  that 
they  had  not  the  evidence  taken  at  this  time  which  induced  the 
Commissioner  to  proceed  with  the  enquiry. 

They  complain  now  that  they  were  refused  the  evidence  taken 
at  that  early  enquiry;  but  I fail  to  see  how  they  are  thereby  in- 
jured— the  documents  which  they  themselves  furnished  the  Com- 
missioner are  amply  sufficient  without  more  to  justify  the  find- 
ings made  by  him. 

I do  not  consider  it  necessary  to  decide  whether  certiorari 
lies  in  the  present  case.  True  the  report  made  after  the  enquiry 
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gives  a power  to  the  Governor-in-Council,  not  otherwise  pos- 
sessed by  him,  but  exercisable  only  by  Parliament;  but  I do  not 
think  it  necessary  to  decide  that  this  bars  proceedings  by  cer- 
tiorari. When  the  question  comes  to  be  decided,  full  considera- 
tion will  be  given  to  the  law  as  laid  down  in  Rex  v.  Electricity 
Commissioners,  [1924]  1 K.B.  171,  at  p.  208,  which  is  epitomised 
in  Halsbury,  2nd  ed.,  vol.  9,  at  p.  858,  thus — “A  proceeding  may 
be  a judicial  proceeding  subject  to  certiorari  although  it  is  sub- 
ject to  confirmation  or  approval  and  the  approval  has  to  be  that 
of  the  Houses  of  Parliament”.  And  it  may  be  that  it  will  be  con- 
sidered that  a wrong  view  has  been  taken  by  some  Judges  of  the 
language  of  Atkin  L.J.  on  p.  205:  “Wherever  any  body  of  per- 

sons having  legal  authority  to  determine  questions  affecting  the 
rights  of  subjects,  and  having  the  duty  to  act  judicially,  act  in 
excess  of  their  legal  authority,  they  are  subject  to  the  controlling 
jurisdiction  of  the  King’s  Bench  Division  exercised  in  these 
writs”,  i.e.,  the  writs  of  prohibition  and  certiorari.  The  learned 
Lord  Justice  does  not  say  that  these  are  the  only  persons  who 
are  so  subject — he  does  not  say  “Only  . . . .” 

The  appeal  was  argued  at  considerable  length  with  great 
ability  and  candour — more  than  sixty  cases  were  referred  to, 
discussed,  and  quoted  from  English  and  Canadian  reports  and  in 
the  Supreme  Court  of  the  United  States — but,  as  I have  said,  I 
do  not  think  it  necessary  to  decide  whether  certiorari  lies — for 
the  purposes  of  this  appeal,  I assume  that  certiorari  does  lie.  I 
think,  however,  that  the  conduct  of  the  appellants  in  going  fully 
into  their  defence  without  requiring  the  production  of  the  pro- 
ceedings on  the  preliminary  investigation,  the  refusal  to  furnish 
them  now  with  these  being  the  real  ground  for  this  application 
coupled  as  it  is  by  the  want  of  opportunity  to  cross-examine  the 
parties  there  giving  evidence,  constituted  a waiver  by  the  appel- 
lants. Moreover,  in  addition  to  this  conduct,  which  I consider 
a waiver,  the  materials  furnished  by  the  appellants  themselves 
fully  justify  the  conclusions  of  the  report. 

I would  dismiss  the  appeal  with  costs. 

Fisher  J.A.: — This  is  an  appeal  from  the  order  of  Hogg  J. 
dismissing  the  appellants  application  for  an  order  of  certiorari. 
The  relevant  facts  and  the  cases  relied  on  are  set  out  in  the 
learned  and  exhaustive  reasonings  and  conclusions  of  Hogg  J., 
and  are  to  be  found  in  [1939]  O.R.  213.  This  Court  is  indebted 


638 


Ontario  Reports. 


[1939] 


to  counsel  for  a full  and  satisfactory  argument  and  the  citation 
of  numerous  decided  cases  in  support  of  their  contentions. 

In  the  view  I take  the  main  points  for  determination  are:  did 
the  Commissioner  function  in  accordance  with  the  statute,  and 
if  he  did  not,  has  this  Court  any  jurisdiction  to  grant  the  order 
asked  for? 

Hogg  J.  decided  that  certiorari  did  not  lie,  and,  in  any  event, 
that  the  appellants  acquiesced  in  the  conduct  of  the  investigation 
and  thereby  waived  all  objections  thereto.  The  validity  of  The 
Combines  Act  is  not  questioned.  The  important  question  is,  was 
the  Commissioner  a judicial  officer  with  power  to  adjudicate  legal 
rights  and  impose  obligations?  If  he  was,  and  so  acted,  Mr. 
McCarthy  is  right  in  contending  that  his  clients  should  have  had 
due  notice  of  proceedings,  and  were  entitled  to  be  present  during 
the  investigation  and  enquiry.  On  the  other  hand,  were  the 
duties  of  the  Commissioner  under  the  statute  administrative  only? 
In  my  opinion  the  Commissioner’s  duties  were  administrative  and 
not  judicial,  and,  in  such  circumstances,  it  goes  without  saying 
that  it  is  not  the  function  of  this  Court  to  grant  the  order  asked 
for  and  thereby  destroy  the  peculiar  benefits  and  advantages  of 
an  administrative  enquiry.  It  is  clear  to  my  mind  that,  the  duties 
of  the  Commissioner  being  confined  to  a preliminary  enquiry, 
and  there  being  no  finality  about  the  facts  as  found,  it  being  left 
to  the  Governor-in-Council  and  Parliament,  after  consideration, 
to  act  if  so  disposed,  and  also  as  there  has  been  no  invasion  of 
legal  rights  and  imposition  of  obligations  to  be  found  in  the 
report,  certiorari  does  not  lie.  It  is  not  necessary  to  support  this 
conclusion  by  reference  to  any  decided  cases,  as  they  are  all 
discussed  and  to  be  found  in  the  reasons  of  Hogg  J. 

I am  also  of  the  opinion  that  the  oral  and  documentary  evi- 
dence fully  supports  the  findings  of  Hogg  J. — all  fully  referred 
to  in  his  reasons — that  there  has  been  a waiver  or  acquiescence. 
If,  as  was  stated  on  the  argument,  the  Government  has  acted  upon 
the  report,  and  the  appellant  companies  have  been  prosecuted  in 
the  Province  of  Alberta,  the  appellants  will  have  the  right  to  be 
present  with  counsel  and  to  be  afforded  the  fullest  opportunity 
of  proving  that  they  were  not  parties  to  the  formation  and  opera- 
tion of  a combine  relative  to  the  distribution  of  tobacco  products 
through  the  medium  of  an  association  of  tobacco  wholesalers  in 
Alberta  and  that  The  Combines  Act  does  not  apply  to  them. 

I would  dismiss  this  appeal  with  costs. 
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Gillanders  J.A.: — This  is  an  appeal  from  an  order  of  Hogg 
J.  dated  March  14,  1939,  dismissing  with  costs  a motion  by  way 
of  certiorari  made  by  the  appellant  companies  seeking  an  order 
removing  into  this  Court  a certain  application  for  investigation 
of  an  alleged  combine  filed  with  the  respondent  Commissioner, 
the  evidence  and  proceedings  had,  the  report  of  the  Commis- 
sioner, and  to  have  the  said  report  quashed. 

The  judgment  of  Hogg  J.  is  reported  in  [1939]  O.R.  213.  He 
reviews  the  relevant  facts,  and  since  I am  of  opinion  that  his 
conclusion  was  right,  and  in  the  main  am  in  agreement  with  his 
reasons  therefor,  it  is  unnecessary  to  repeat  here  at  length  many 
of  the  facts  there  set  out,  and  to  great  extent  the  substantial 
reasons  and  supporting  authorities  set  out  in  his  judgment. 

I assume  for  the  moment  that  this  Court  has  jurisdiction,  and 
in  a proper  case  could  make  such  an  order  as  is  asked  by  the 
appellants. 

It  is  conceded  that  the  respondent  Commissioner  entered  upon 
the  investigation  clothed  with  proper  authority,  but  the  main 
contentions  of  the  appellants  are  that  he  conducted  the  investiga- 
tion in  a manner  (1)  contrary  to  the  provisions  of  the  statute 
which  authorized  it,  and,  therefore,  was  acting  without  and  in 
excess  of  his  authority,  and  (2)  which  apart  from  the  statute 
violated  the  principles  of  natural  justice  to  the  detriment  of  the 
appellant  companies. 

On  the  hearing  of  the  appeal,  I was  much  impressed  by  Mr. 
McCarthy’s  forceful  and  able  arguments  on  these  points,  but, 
after  consideration,  hold  the  opinion  that  under  the  particular 
circumstances  of  this  case  they  should  not  prevail.  It  is  true 
that  the  right  of  the  Commissioner  to  investigate  the  applicants 
being  a statutory  and  not  a common  law  right,  the  investigation 
must  be  carried  out  within  the  limits  and  subject  to  the  provisions 
of  the  statute  giving  the  authority.  The  Act  provides  for  the 
investigation,  and  by  sec.  18  makes  applicable  all  the  provisions 
of  The  Inquiries  Act  (Dominion)  “not  repugnant  to  the  provisions 
of  this  Act.”  I cannot  conclude  that  secs.  12  and  13  of  The  In- 
quiries Act,  R.S.C.  1927,  ch.  99,  should  be  held  repugnant  to  the 
provisions  of  The  Combines  Investigation  Act;  but  they  must  be 
read  and  construed  with  and  as  part  of  The  Combines  Act. 
Should  they  be  construed  to  mean  that,  before  any  investigation 
can  be  properly  made  in  pursuance  of  the  application  directed  to 
the  Commissioner,  notice  must  be  given  to  all  persons  who  might 
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be  named  in  such  application  of  the  allegations  contained  in  the 
application,  the  times  and  places  when  each  step  of  the  investiga- 
tion is  to  be  held  with  permission  to  each  to  be  represented  by 
counsel,  and  permitted  to  cross-examine  witnesses,  as  it  was 
contended  they  have  the  right  to  do?  In  my  opinion  the  pro- 
visions of  the  statute  do  not  so  require.  Section  13  of  the  In- 
quiries Act  does  not  require  notice  to  be  given  before  the  inves- 
tigation commences  and  of  the  time  and  place  where  each  state- 
ment is  to  be  taken  with  the  right  to  be  present  and  represented 
by  counsel,  but  merely  provides  “No  report  shall  be  made  against 
any  person  until  reasonable  notice  shall  have  been  given  to  him 
of  the  charge  of  misconduct  alleged  against  him,  and  he  shall  be 
allowed  full  opportunity  to  be  heard  in  person  or  by  counsel.” 

While  the  material  filed  on  the  motion  clearly  shows  that 
the  applicant  companies  were  fully  aware  from  March  19th,  1938, 
on  that  a Federal  investigator  was  making  certain  investigations 
in  the  tobacco  trade  and  were  keeping  closely  in  touch  with  what 
transpired,  they  were  not  at  the  outset  given  notice  of  any  com- 
plaint against  them,  and  instructed  a local  manager  on  March 
29th,  “Please  keep  us  posted  on  all  that  transpires,  but  you  your- 
self should  keep  out  of  any  discussions  or  controversies”. 

It  is  said  that,  on  April  7th,  when  the  Secretary-Treasurer  of 
both  applicant  companies  called  on  the  Commissioner  to  discuss 
the  investigation,  he  was  not  advised  that  the  appellants  had 
been  named  in  the  original  application  and  that  their  conduct  was 
being  investigated.  However,  the  next  day,  April  8th,  the  Com- 
missioner wrote  at  some  length  referring  to  the  conversation  of 
the  day  before  and  saying  briefly  that  it  had  been  alleged  that 
persons  engaged  in  the  wholesale  distribution  of  tobacco  products 
in  Edmonton  were  parties  to  an  agreement,  etc.,  and  that  these 
arrangements  constitute  a combine  operating  to  the  detriment 
of  the  public,  stating  in  part,  “As  the  Imperial  Tobacco  Company 
of  Canada,  Limited,  and  the  Imperial  Tobacco  Sales  Company 
of  Canada,  Limited,  may  be  parties  to  or  may  have  assisted  in 
the  agreements  and  arrangements  indicated  above,  and  as  it  has 
been  so  alleged,  I will  be  pleased  to  receive  or  hear  at  this  office 
any  statement  which  you  may  wish  to  submit  or  have  submitted 
in  this  matter  at  any  time  you  may  desire  prior  to  the  end  of 
the  present  month.  If,  in  addition  to  any  alleged  submission, 
you  should  wish  to  arrange  for  an  appointment  here  as  men- 
tioned, it  would  be  preferable  to  set  it  at  a day  prior  to  April 
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23rd,  and  this  would  be  done  if  you  so  request  and  notify  me  at 
least  a day  or  two  in  advance  so  that  I could  confirm  the  appoint- 
ment.” The  letter  concludes  by  asking  for  certain  information 
regarding  prices  and  volumes  of  sales. 

It  is  submitted  by  the  appellants  that  this  letter  is  no  notice 
to  them  that  an  application  for  investigation  had  been  received 
by  the  Commissioner  which,  as  stated  in  his  report,  “was  directed 
primarily  to  alleged  violations  of  The  Combines  Investigation 
Act  by  the  Imperial  Tobacco  Company  and  the  Imperial  Tobacco 
Sales  Company,  both  directly,  and  indirectly,  through  the  medium 
of  an  association  of  tobacco  wholesalers  with  headquarters  in 
Edmonton”,  and  further  that  the  statement,  “and  it  has  been  so 
alleged”,  in  the  letter,  should  be  construed  to  mean  that  some 
person  in  the  course  of  the  investigation  of  the  conduct  of  other 
persons  or  companies  to  which  the  appellants  were  not  a party 
had  made  an  allegation  against  the  appellants,  but  that  the  pend- 
ing present  enquiry  was  not  directed  at  the  conduct  of  the 
appellants. 

Subsequent  correspondence  asked  for  further  information 
from  the  appellant  companies.  In  addition  to  furnishing  the 
information  and  material  asked  by  the  Commissioner,  the  appel- 
lants availed  themselves  of  the  invitation  to  make  submissions, 
and,  on  April  30th,  wrote  at  length  to  the  Commissioner  quite 
fully  outlining  their  policies  and  practices,  enclosing  copies  of 
price  maintenance  agreements  which  they  used  with  jobbers 
dealing  at  wholesale  only,  where  the  buyer  deals  both  at  whole- 
sale and  retail,  and  the  form  used  with  retailers  only,  which 
agreements  are  discussed  in  and  attached  to  the  Commissioner’s 
report.  The  appellants  in  this  letter  proceed  with  argument 
directed  to  show  that  their  practices  did  not  constitute  a combine 
detrimental  to  the  interests  of  the  public,  and  say  in  part,  “We 
do  not  believe  that  the  part  we  have  played  in  an  endeavour  to 
stabilize  the  tobacco  industry  has  been  in  any  way  detrimental 
to  the  interests  of  the  public.”  The  letter  concludes : “We  trust 

that  in  the  matter  you  have  before  you  at  the  present  time  you 
will  come  to  the  conclusion  that  there  has  been  no  infraction  of 
The  Combines  Investigation  Act.” 

Objection  is  now  taken  to  the  fact  that,  when,  on  April  26th, 
the  Secretary  and  Vice-President  of  the  appellant  companies 
waited  on  the  Commissioner,  Mr.  Stafford  was  sworn  and  his 
evidence  taken  without  having  counsel  present.  There  is,  how- 
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ever,  no  evidence  that  the  Commissioner  was  asked  or  refused 
to  permit  representation  by  counsel;  and,  although  it  is  quite 
clear  that  the  appellants  had  been  in  touch  with  their  counsel 
both  in  the  West  and  at  their  head  office  since  the  inception  of 
the  enquiry,  there  was  no  request  at  any  time  from  first  to  last 
on  their  part  that  they  might  be  represented  by  counsel  in  any 
way,  although  they  were  invited  to  avail  themselves  of  this 
privilege  during  the  course  of  the  investigation.  It  is  admitted 
that  the  appellants  verbally  on  April  26th  asked  for  a copy  of 
the  evidence  which  had  been  given  in  the  West,  and  that  this 
was  declined.  I would  have  thought  it  desirable  for  the  Commis- 
sioner to  have  made  a copy  of  this  evidence  available  to  the  appel- 
lants. However,  although  the  evidence  was  not  before  the  Court, 
one  can  conceive  of  circumstances,  where  an  application  for  an 
investigation  names  a number  of  persons,  that  it  might  prove 
unfair  and  unjust  to  furnish  copies  of  all  the  statements  on  the 
preliminary  enquiry  to  each  of  the  persons  mentioned.  What 
the  Commissioner  did  was  to  give  to  the  appellants  a statement 
of  the  general  allegations  that  had  been  made  against  them. 
On  July  28th,  he  wrote  them  two  letters,  one  addressed  to  the 
Secretary-Treasurer  containing  the  following,  “ . . . distribu- 
tion policies  of  your  company  which  have  been  a principal  subject 
of  the  investigation  we  have  been  making  under  The  Combines 
Investigation  Act”,  and  the  other,  quite  a formal  letter,  advising 
them  specifically  that  it  had  been  alleged  that  they  were  a party 
to  the  alleged  combine,  and  proceeding  to  state  the  allegations 
made  against  them,  and  inviting  them  if  they  wished  to  submit 
further  representations  either  in  writing,  in  person,  or  by  counsel 
in  connection  with  all  or  any  part  of  the  allegations  made.  In 
reply  to  this,  there  is  no  request  from  the  appellants  to  be  fur- 
nished with  further  information  as  to  the  allegations  made,  as 
to  the  persons  by  whom  they  were  made,  as  to  the  details  or 
otherwise,  but  they  proceeded  to  avail  themselves  of  the  invita- 
tion to  make  representations,  and,  thereafter,  submitted  by  letter 
of  August  12th  quite  an  elaborate  and  well  considered  argument, 
endeavouring  to  convince  the  Commissioner  that  they  should 
not  be  held  to  be  a party  to  the  alleged  combine,  and  concluding 
with  the  words,  “We  do  not  believe  that  any  act  charged  against 
us  in  the  present  instance  or  against  the  distributors  of  our  goods 
has  operated  or  is  likely  to  operate  to  the  detriment  of  the  public, 
and  we  trust  you  will  find  accordingly.” 
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On  these  facts,  I am  of  opinion  that  the  Commissioner  did 
give  reasonable  notice  to  the  appellants  of  the  charges  alleged 
against  them  before  any  report  was  made,  and  allowed  them 
opportunity  to  be  heard  in  person,  or  by  counsel,  and  never  at 
any  time  denied  the  appellants  the  right  to  be  represented  by 
counsel. 

Appellants  submit  that  it  is  apparent  from  page  1 of  the 
report  that  the  application  for  the  investigation  constituted  a 
formal  charge  against  them  and  that,  in  the  investigation  of  it, 
they  were  entitled  to  be  represented  by  counsel  throughout,  and 
not  being  given  notice  of  it  at  the  beginning  and  evidence  having 
been  taken  in  their  absence,  they  have  been  deprived  of  a right 
given  by  the  statute  which  goes  to  the  root  of  any  report  founded 
on  such  an  investigation.  This  contention  has  given  me  some 
difficulty,  but  from  a reading  of  the  whole  Act,  I think  that  the 
appellants  were  at  the  outset  persons  whose  conduct  was  being 
investigated  and,  in  the  course  of  the  enquiry  when  allegations 
were  made  against  them,  the  Commissioner  before  making  any 
report  informed  them  of  such  allegations  in  a reasonable  way 
and  that  they  were  given  the  right  to  be  represented  by  counsel 
if  they  so  desired. 

Assuming,  however,  that  the  Commissioner  should  have  given 
the  appellants  the  notice  for  which  they  contend  and  permitted 
them  to  attend  at  all  times,  I think  by  their  conduct  and  by  ex- 
press statement  they  have  waived  any  objections  that  might 
have  been  taken  and  cannot  now  be  heard  to  ask  for  certiorari 
on  this  ground.  I do  not  review  the  facts  again  on  this  point.  If 
any  error  existed,  I think  it  was  procedural  and  could  in  the 
circumstances  be  waived.  It  is  quite  true  that  by  furnishing  to 
the  Commissioner  the  information  and  material  requested  by 
him  and  which  the  appellants  were  bound  to  furnish  in  pursu- 
ance of  the  provisions  of  the  Act,  it  could  not  therefore  be  held 
that  they  had  waived  any  rights;  but  the  appellants  did  more  than 
that;  in  addition  to  furnishing  the  information  and  material  re- 
quired, they  voluntarily  made  their  submissions  with  a view  to 
convincing  the  Commissioner  that  they  were  not  parties  to  a 
combine  and  quite  properly  urged  submissions  upon  him  en- 
deavouring to  obtain  a favourable  decision.  Before  making  their 
submissions,  there  was  no  request  for  further  information  or 
more  details  of  the  allegations,  nor  is  there  any  objection  to  the 
proceedings,  but  on  the  other  hand  there  is  a specific  acquiescence 
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disclosed  in  Mr.  Miller’s  letter  of  July  28th  to  the  Minister  of 
Labour  wherein  he  states  in  part,  “We  do  not  complain  of  that 
investigation  or  of  the  manner  in  which  it  has  been  conducted.” 
It  is  submitted  by  the  appellants  that  this  letter  was  written 
before  the  Commissioner’s  letter  of  the  28th  was  received.  Be 
that  as  it  may,  the  subsequent  correspondence  disclosed  no  re- 
traction of  this  statement,  nor  any  surprise  at,  or  objections  to, 
the  information  contained  in  Mr.  McGregor’s  letter  of  July  28th. 

In  Ex  parte  Pratt  (1884),  12  Q.B.D.  334,  at  p.  341,  Bowen 
L.J.  says:  “There  is  a good  old  fashioned  rule  that  no  one  has 

a right  so  to  conduct  himself  before  a tribunal  as  if  he  accepted 
its  jurisdiction,  and  then  afterwards,  when  he  finds  that  it  has 
decided  against  him,  to  turn  round  and  say  ‘You  have  no  juris- 
diction’. You  ought  not  to  lead  a tribunal  to  exercise  jurisdic- 
tion wrongfully.” 

It  is,  I think,  conceded  by  both  parties  that,  if  the  Commis- 
sioner herein  acted  as  a purely  administrative  officer,  and  if  the 
report  complained  of  determines  no  rights  and  imposes  no  obliga- 
tions providing  it  has  been  conducted  in  a judicial  manner  in  the 
sense  that  the  procedure  does  not  offend  the  principles  of  natural 
justice,  no  certiorari  would  lie.  It  was  urged  upon  us  that  the 
making  of  the  report  affected  the  appellant’s  rights  in  various 
ways;  that  they  had  the  right  not  to  be  reported  against  without 
reasonable  notice  of  the  charge  of  misconduct  alleged,  and  that 
this  right  was  violated;  that  their  common  law  right  of  reputa- 
tion has  been  affected;  that,  as  a result  of  the  making  of  the 
report,  they  have  been  prosecuted  in  the  Province  of  Alberta, 
and  that  the  Attorney-General  of  that  Province  has  had  placed 
in  his  hands  material  for  use  in  the  prosecutions  supplied  by  the 
appellant  companies  which  could  not  otherwise  have  been 
obtained;  and,  further  that  upon  the  making  of  the  report,  the 
Governor-in-Council  may,  under  the  provisions  of  sec.  29  of  the 
Act,  make  changes  in  the  rate  of  customs  duty  to  the  appellants’ 
detriment.  I think,  however,  that  it  is  unnecessary  to  discuss 
at  length  the  argument  on  this  branch  of  the  case,  and  I agree 
with  the  judgment  appealed  from  that  by  reason  of  the  judgments 
of  the  Judicial  Committee  in  the  cases  of  Proprietary  Articles 
Trade  Association  v.  Attorney -General  for  Canada,  [1931]  A.C. 
310,  and  O’Connor  v.  Waldron,  [1935]  A.C.  76,  which  held,  in 
effect,  that  the  report  of  a Commissioner  under  this  Act  deter- 
mines no  rights,  the  appellants’  contention  in  this  regard  is  not 
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now  at  large.  Further  as  stated  above,  I think  any  error — if 
error  there  be — is  one  of  procedure  and  is  not  fundamental  and 
that  under  the  circumstances  there  was  no  denial  of  natural  jus- 
tice. A perusal  of  the  cases  seems  to  indicate  some  distinction 
may  be  drawn  between  those  in  which  the  tribunal  entered  upon 
the  matter  clothed  with  proper  authority,  and  those  in  which  the 
tribunal  had  in  fact  no  authority  ah  initio. 

In  Harris  v.  The  Law  Society  of  Alberta,  [1936]  S.C.R.  88, 
the  three  members  of  the  special  committee  to  examine  the  com- 
plaints against  the  plaintiff  were  not  the  Discipline  Committee 
provided  for  by  the  statute,  and  although  the  plaintiff  appeared 
before  this  committee  of  three,  took  part  in  the  proceedings  and 
adduced  evidence,  he  did  not  know  until  afterwards  that  they 
were  not  in  fact  the  Discipline  Committee,  and  were,  as  con- 
stituted, without  statutory  authority.  Duff  C.J.,  at  p.  92,  says: 
“That  is  a defect  Hn  suhstantwdihus’ , a defect  that  sterilizes  the 
proceedings  as  regards  legal  consequences”,  and,  on  page  103, 
Rinfret  J.,  referring  to  Hands  v.  The  Law  Society  of  Upper  Can- 
ada (1888),  16  O.R.  625  says,  “In  that  case,  the  questions  in  dis- 
pute turned  upon  the  failure  to  observe  some  requirements  of 
procedure,  while,  in  the  present  case,  the  appellant  was  not 
called  before  the  proper  forum,  and  the  statutory  body  pre- 
tending to  deal  with  the  whole  matter  was  not  legally  consti- 
tuted.” In  The  Queen  v.  Huggins,  [1895]  1 Q.B.  563,  Wright  J. 
says,  at  page  565,  “Some  of  the  cases  in  which  the  Court  has 
been  asked  to  interfere  are  cases  of  decisions  by  administrative 
bodies,  such  as  the  London  County  Council  and  others.  They 
are  very  different  from  cases  of  decisions  by  judicial  tribunals. 
In  my  judgment  the  Court  ought  to  be  slow  to  interfere  in  the 
former,  but  in  the  latter  ought  to  interfere  on  much  slighter 
grounds.”  Nor  can  I think  that  the  manner  in  which  the  in- 
vestigation was  conducted  in  the  circumstances  deprived  the 
appellants  of  natural  or  substantial  justice.  The  discussion  of 
questions  raised  in  Local  Government  Board  v.  Arlidge,  [1915] 
A.C.  120  is  very  helpful  here,  and  in  The  King  v.  Tribunal  of 
Appeal  under  The  Housing  Act,  1919,  [1920]  3 K.B.  334,  at  p. 
345,  Sankey  J.  distinguishes  between  the  Arlidge  case  and  The 
Queen  v.  The  Archbishop  of  Canterbury  (1861),  1 E.  & E.  544, 
pointing  out  that  in  The  Queen  v.  Archbishop  of  Canterbury  the 
appellant  had  not  been  heard,  and  although  he  had  asked  that 
a time  and  place  be  appointed  at  which  he  might  be  heard  and 
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adduce  evidence,  this  request  was  refused,  while  in  the  Arlidge 
case,  although  Mr.  Arlidge  was  refused  production  of  certain 
material  which  he  desired  to  see,  his  solicitors  were  given  an 
opportunity  to  make  submissions,  and  before  a final  determina- 
tion was  come  to  Mr.  Arlidge  was  invited  to  place  before  the 
Board  for  their  consideration  any  further  statement  which  he 
might  desire  them  to  consider.  Rex  v.  Milk  Marketing  Board; 
Ex  parte  North  (1934),  50  T.L.R.  559,  was  an  application  for  a 
certiorari  to  quash  a report  of  the  Milk  Marketing  Board  impos- 
ing a penalty  on  a retailer.  In  the  absence  of  the  retailer  charged 
and  before  his  arrival,  at  the  hearing  a written  “statement  of 
facts”  had  been  presented  to  the  Board,  and  a member  of  the 
Board  had  entered  upon  a further  statement  of  facts  and  de- 
scribed an  interview  he  had  had  with  the  retailer  charged.  The 
Lord  Chief  Justice,  at  page  560,  points  out,  “It  was  after  all  this 
had  taken  place  that  Mr.  North  appeared  before  the  Board,  and 
not  only  were  these  materials  not  placed  before  him,  but  he  was 
not  even  informed  that  any  such  statements  had  been  made.” 

In  the  case  at  bar,  the  appellants  were,  during  the  course  of 
the  enquiry,  informed  of  the  allegations  made  against  them, 
although  not  given  a transcript  of  the  whole  proceedings,  and 
thereupon  took  part  in  the  proceedings  and  made  their  sub- 
missions. 

The  words  “natural  justice”  are  discussed  in  the  Arlidge  case 
{supra)  and  by  Davis  J.  in  Bt.  John  v.  Fraser,  [1935]  S.C.R.  441, 
at  p.  451  and  following.  I cannot  think  that  the  appellants  in 
this  case  have  under  the  circumstances  been  denied  natural  or 
substantial  justice. 

As  to  the  jurisdiction  of  this  Court  in  the  premises,  it  is  argued 
for  the  respondent  that  a Federal  administrative  officer  even 
though  he  determines  questions  affecting  rights  of  subjects  is 
not  subject  to  certiorari  by  provincial  Courts  and,  even  if  the 
Commissioner  be  considered  a Court,  it  must  be  constituted  under 
sec.  101  of  The  British  North  America  Act,  and  is  not  inferior 
to  this  Court,  and  the  jurisdiction  of  a Commissioner  is  territori- 
ally broader,  being  throughout  Canada,  and,  unless  there  is 
specific  statutory  jurisdiction  conferred  upon  this  Court  to  super- 
vise his  acts  by  certiorari,  there  is  no  inherent  jurisdiction. 

On  the  other  hand,  the  appellants  submit  that  the  acts  of 
such  officers  must  be,  and  are,  subject  to  control  by  prohibition 
and  certiorari  by  this  Court.  Various  cases  were  cited  which 
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appear  somewhat  conflicting,  in  some  of  which,  although  juris- 
diction under  somewhat  similar  circumstances  seems  to  have 
been  assumed,  the  question  was  apparently  not  argued. 

However,  in  view  of  the  conclusion  at  which  I have  arrived 
on  other  points,  I do  not  feel  it  necessary  to  express  any  opinion 
on  this  point. 

While  we  are  not  here  passing  upon  whether  or  not  the  evi- 
dence before  the  Commissioner  justified  his  conclusions,  an 
examination  of  the  report  would  seem  to  indicate  that  the  notices 
of  the  allegations  against  the  appellants  were  fair  and  reason- 
able summaries  of  the  matters  on  which  the  report  is  based,  and 
that  much  of  the  important  material  and  information  was  fur- 
nished by  the  appellants  themselves  and  was  within  their  own 
knowledge.  I am  of  opinion  that  the  appeal  should  be  dismissed 
with  costs. 


Appeal  dismissed  with  costs. 
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See  also  Contracts,  2,  3. 


CONSTITUTIONAL  LAW. 

1.  Powers  of  Parliament  of  Can- 
ada— Whether  Parts  I,  II  and  III 
of  The  Canada  Temperance  Act, 
R.S.C.  1927,  ch.  196,  are  intra  vires. 

Re  The  Canada  Temperance  Act, 
570. 

2.  Validity  of  legislation  of 
Dominion  Parliament  dealing  with 
stock  of  the  Grand  Trunk  Railway 
Co.  of  Canada — Effect  of  mainten- 
ance of  share  register  in  England 
—Extra-territorial  validity  of  legis- 
lation of  Dominion  Parliament  — 
National  emergency. 

Lovibond  V.  Grand  Trunk  Rail- 
way Co.  OF  Canada  and  Canadian 
National  Railway  Co.,  305. 
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CONTRACTS. 

1.  Consideration — Trusts  — Pur- 
chase of  a physician’s  practice  — 
Agreements  between  two  physicians 
as  to  sharing  of  profits — Good-will 
—The  Medical  Act,  R.S.O.  1937,  ch. 
225 — Mistake  of  law — Recovery  of 
moneys. 

Richardson  v.  Tiffin,  444. 

2.  Company  shares — Prospectus — 
Fraudulent  misrepresentations  — 
Rescission — Assignment  of  benefic- 
ial interest  in  shares. 

PiGOTT  ET  AL.  V.  NESBITT  THOM- 
SON & Co.  Ltd.,  66. 

3.  Companies — Purchase  of  com- 
pany shares — Alleged  untrue  state- 
ments in  prospectus  — Fraud  not 
alleged — Whether  plaintiff  entitled 
to  rescission  of  contract  because  of 
alleged  innocent  misrepresentations 
of  fact — Claim  of  plaintiff  against 
directors  of  company  for  compen- 
sation under  sec.  53  of  The  Com- 
panies Act,  R.S.C.  1927,  ch.  27  — 
The  Limitations  Act,  R.S.O.  1937, 
ch.  118,  sec.  48(1)  (c/). 

Kingstone  V.  Dominion  Alloy 
Steel  Corporation  Ltd.  et  al.,  286. 


COPYRIGHT. 

Musical  works  — Performance 
without  motive  of  gain  at  an  ex- 
hibition or'  fair — The  Copyright  Act, 
R.S.C.  1927,  ch.  32,  sec.  17(1)  (vii) 
as  amended  by  1938,  2 Geo.  VI,  ch. 
27. 

Canadian  Performing  Rights  Soc- 
iety Ltd.  V.  Lombardo,  262. 


CRIMINAL  LAW. 

1.  Dangerous  driving  — Accused 
charged  with  offence  under  sec.  284 
of  The  Criminal  Code  in  that  he  did, 
unlawfully  drive  a motor  vehicle 
negligently  and  did  cause  grievous 


CRIMINAL  LAVJ— {Continued) 
bodily  harm  to  another  — Whether 
accused  can  be  convicted  of  dan- 
gerous (f riving  under  sec.  285(6)  of 
The  Criminal  Code — The  Criminal 
Code,  R.S.C.  1927,  ch.  36,  secs.  284, 
951  and  285(6),  as  amended  by  1938, 
2 Geo.  V,  ch.  44. 

Rex  V.  Parker,  531. 

2.  Dangerous  driving — Sec.  285(6) 
of  The  Criminal  Code,  R.S.C.  1927, 
ch.  36,  as  amended  by  1938,  2 Geo. 
VI,  ch.  44 — Degree  of  negligence. 

Rex  V.  Bowman,  421. 

3.  Indictment  by  Grand  Jury  — 
Subsequent  amendment  of  indict- 
ment by  Judge  at  Assizes  — Effect 
of  amendment  to  deprive  accused  of 
his  right  to  elect  to  be  tried  by 
County  Court  Judge  without  a jury 
under  Part  XVIII  of  The  Criminal 
Code  and  to  permit  Attorney-Gen- 
eral to  require  that  accused  be  tried 
by  a jury  under  sec.  775  of  The 
Criminal  Code — Appeal  from  con- 
viction on  amended  indictment 
allowed. 

Rex  V.  Armitage,  417. 

4.  Manslaughter — Criminal  negli- 
gence— Two  persons  killed  at  same 
time  as  result  of  operation  of  a 
motor  vehicle  — Accused  acquitted 
on  indictment  for  manslaughter  of 
one  person — Accused,  subsequently 
indicted  for  manslaughter  of  second 
person — Special  pleas  of  autrefois 
acquit  and  res  judicata. 

Rex  V.  SwEETMAN,  131. 

5.  Murder  — Evidence  of  accom- 
plice— Failure  of  trial  Judge  to 
caution  jury  as  to  convicting  on 
uncorroborated  evidence  of  an  ac- 
complice— View  of  scene  of  crime 
by  jury — Right  of  accused  for  his 
counsel  to  be  present  at  view  — 
Evidence  adduced  by  Crown  as  to 
past  conduct  and  associations  of 
accused — Admissibility  of  such  evi- 
dence— Character  evidence  — Whe- 
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CRIMINAL  LA'W— {Continued) 
ther  substantial  wrong  or  miscar- 
riage of  justice  occurred  — The 
Criminal  Code,  R.S.C.  1927,  ch.  36, 
secs.  958  and  1014(2).  i 

Rex  V.  Mickey  MacDonald,  606.  | 

6.  Theft  — Sentence  — Theft  of 
goods  not  exceeding  $25.00  in  value 
— Maximum  sentence  six  months — 
The  Criminal  Code,  R.S.C.  1927,  ch. 
36,  secs.  386,  773  and  778 — Effect  of 
sec.  46  of  The  Prisons  and  Refor- 
matories Act,  R.S.C.  1927,  ch.  163. 

Rex  V.  Martin,  128. 

7.  Sentences  — Whipping  — Ob- 
servations by  the  Court  of  Appeal 
as  to  guiding  principles  relating  to 
the  imposition  of  whippings  on  a 
convicted  person. 

Rex  V.  Childs,  9. 


DEEDS. 

See  Real  Property. 


DIVISION  COURTS. 

Appeals  to  Court  of  Appeal  — 
Appeal  to  Court  of  Appeal  from 
judgment  of  a Division  Court  Judge 
after  application  for  a new  trial 
under  sec.  116  of  The  Division 
Courts  Act,  R.S.C.  1937,  ch.  107  re- 
fused— Power  of  Court  of  Appeal  to 
grant  new  trial  as  a matter  of 
indulgence. 

Fretz  V.  Lafay,  273. 


DIVORCE. 

See  Husband  and  Wife. 


EASEMENTS. 

See  Real  Property,  1. 


ELECTIONS. 

See  Municipal  Corporations,  2. 


EVIDENCE. 

See  Criminal  Law,  5. 


FARMERS'  CREDITORS 
ARRANGEMENT  ACT,  (The). 

1934,  24-25  Geo.  V,  ch.  53  (Can.), 
as  amended  by  1935,  25-26  Geo.  V, 
chs.  20  and  61  and  as  further 
amended  by  1938,  2 Geo.  VI,  ch.  47. 

Absence  of  privity  of  contract  be- 
tween defendant  and  plaintiff  mort- 
gagee until  March  1st,  1936 — Whe- 
ther Act  applicable  in  view  of  sec. 
19  of  Act,  added  by  25-26  Geo.  V, 
ch.  20. 

SWAFFIELD  V.  BaYCROFT,  1. 


FRAUD. 

See  Contracts,  2. 


GRAND  JURY. 

See  Criminal  Law,  3. 


HIGHWAY  TRAFFIC  ACT. 

See  Motor  Vehicles — Negligence. 


HIGHWAYS. 

Municipal  Corporations  — Non-re- 
pair of  highway — Duty  of  munici- 
pality to  erect  barriers  at  danger- 
ous places  on  highways  to  prevent 
those  using  highway  with  care  from 
leaving  highway — Effect  of  appoint- 
ment of  a Suburban  Roads  Com- 
mission under  sec.  42  of  The  High- 
way Improvement  Act,  R.S.C.  1937, 
ch.  56 — The  Municipal  Act,  R.S.C. 
1937,  ch.  266,  sec.  480. 

Groves  et  al.  v.  The  County  of 
Wentworth,  138. 

See  also  Municipal  Corporations. 
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HUSBAND  AND  WIFE. 

1.  Divorce  — Jurisdiction  of  On- 
tario Courts  — Husband  not  domi- 
ciled in  Ontario — Jurisdiction  as  to 
alimony. 

Bavin  v.  Bavin  et  al.,  385. 

2.  Liability  of  husband  for  medi- 
cal services  rendered  to  wife  while 
she  was  living  apart  from  her  hus- 
band— Power  of  wife  to  pledge  her 
husband’s  credit  for  necessaries  — 
Presumptions  — Enquiry  whether 
wife  compelled  to  leave  husband. 

Thompson  and  Kerr  v.  Findlay, 

22. 

See  also  Practice,  1. 


INCOME  TAX. 

See  Wills,  1. 


INJUNCTIONS. 

See  Nuisance. 


JOINT  TORT  FEASORS. 

See  Negligence,  2. 


JURIES. 

Negligence  — Answers  of  jury  to 
questions  — Whether  answers  were 
inclusive  — The  Highway  Traffic 
Act,  R.S.O.  1937,  ch.  288,  sec.  39(1). 

McFarland  et  al.  v.  Jones  et  al., 
208  and  346. 

LIMITATION  OF  ACTIONS. 

See  Contracts,  3. 


LOST  WILL. 

See  Wills,  4. 


MANSLAUGHTER. 

See  Criminal  Law,  4. 


MASTER  AND  SERVANT. 

Liability  of  master  for  torts  of 
servant — Whether  servant  was  act- 
ing in  course  of  master’s  business 
at  time  of  negligent  act  — Servant 
instructed  by  master  not  to  use 
servant’s  uninsured  automobile  in 
connection  with  the  master’s  busi- 
ness—Plaintiff  injured  as  result  of 
negligent  operation  of  servant’s 
automobile — Liability  of  the  master. 

Lockhart  et  al.  v.  Stinson  and 
The  Canadian  Pacific  Railway  Co., 
517. 


MOTOR  VEHICLES. 

Liability  of  operator  of  motor 
Vehicle  to  passenger — Arrangement 
made  between  passenger  and  opera- 
tor that  cost  of  gasoline  on  a par- 
ticular trip  be  shared  between  them 
— ■ Whether  under  such  circum- 
stances the  vehicle  was  “operated 
in  the  business  of  carrying  passen- 
gers for  compensation”  within  the 
meaning  of  sec.  47(2)  of  The  High- 
way Traffic  Act,  R.S.O.  1937,  ch.  288. 

Shaw  et  al.  v.  McNay  et  al.,  368. 

See  also  Juries — Negligence. 


MUNICIPAL  CORPORATIONS. 

1.  By-laws — Power  of  council  to 
pass  by-laws  prohibiting  use  of  land 
for  certain  purposes — The  Munici- 
pal Act,  R.S.O.  1937,  ch.  266,  sec.  420 
— Whether  by-law  void  because  use 
of  land  for  all  purposes  mentioned 
in  section  not  prohibited — Power  to 
regulate  and  prohibit. 

Re  Harper  and  The  City  of  St. 
Thomas,  525. 

2.  Elections  — Ineffective  altera- 
tion of  the  assessment  roll  by  the 
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MUNICIPAL  CORPORATIONS— 

{Continued ) 

clerk  — Certificates  improperly 
issued  to  returning  officers  under 
sec.  56(7)  of  The  Municipal  Act, 
R.S.O.  1937,  ch.  266,  that  certain 
persons  had  been  omitted  from  last 
revised  voters’  list  and  were  en- 
titled to  vote  at  municipal  election 
— Whether  election  invalid  — Scope 
and  effect  of  curative  section  163  of 
The  Municipal  Act. 

Rex  ex  rel.  Fennessy  v.  Wade 
AND  Flaunt,  537. 

3.  Non-repair  of  sidewalks  — De- 
pression in  sidewalk — Injuries  sus- 
tained by  plaintiff  as  result  of  fall 
on  sidewalk  — • Whether  plaintiff 
negligent  in  wearing  goloshes  over 
loose  fitting  shoes  with  small  heels. 

CuRLiss  V.  The  Village  of  Bol- 
ton, 201. 

4.  Qualifications  of  members  of 
municipal  councils  — - Undischarged 
bankrupts  or  insolvents — The  Muni- 
cipal Act,  R.S.O.  1937,  ch.  266,  sec. 
53(1)  (^)  — Whether  member  of 
council  who  is  in  fact  insolvent  but 
who  has  not  been  declared  bankrupt 
or  has  not  made  an  authorized 
assignment  under  The  Bankruptcy 
Act  is  disqualified  under  sec.  53(1) 
it). 

The  King  ex  rel.  Laurin  v.  Rob- 
inson, 235. 

5.  Repair  of  highways — Scope  of 
duty  of  municipality  to  keep  pave- 
ments free  from  ice  and  snow  for 
safety  of  pedestrians  who  may  cross 
pavements — ■ Sanding  — Negligence 
— Whether  portion  of  roadway  for 
vehicular  traffic  lying  between  ends 
of  concrete  sidewalk  where  pedes- 
trians usually  cross  roadway  is  a 
‘^sidewalk”  within  the  meaning  of 
sec.  480  of  The  Municipal  Act,  R.S.O. 
1937,  ch.  266. 

Morrison  v.  The  City  of  Hamil- 
ton, 349. 


MUNICIPAL  CORPORATIONS— 

{Continued) 

6.  Sewers — Flooding  of  cellar  of 
house — Obligation  of  municipalities 
as  to  adequacy  of  sewage  systems. 

Mishaw  et  al.  V.  The  City  of 
Toronto,  229. 

See  also  Assessment  and  Taxa- 
tion— Highways. 


MURDER. 

See  Criminal  Law,  5. 


NEGLIGENCE. 

1.  Collision  between  bicycle  and 
motor  vehicle — Onus  of  proof  — 
Answers  of  jury  to  questions  sub- 
mitted — Finding  that  driver  of 
motor  vehicle  had  not  satisfied  onus 
of  proof  as  to  absence  of  negligence 
— Whether  question  as  to  what  acts 
or  omissions  of  driver  of  motor 
vehicle  constituted  negligence 
should  have  been  put  to  the  jury — 
The  Highway  Traffic  Act,  R.S.O. 
1937,  ch.  288,  sec.  48(1). 

Newell  et  al.  v.  Acme  Farmers 
Dairy  Ltd.,  36. 

2.  Contribution  between  joint  tort- 
feasors— The  Negligence  Act,  R.S.O. 
1937,  ch.  115,  sec.  2 — Practice  — 
Applicability  of  third  party  proce- 
dure to  claims  for  contribution  or 
indemnification  under  the  Act. 

Sauriol  V.  Summers,  120  and  253. 

3.  Juries — Duty  of  jury  to  make 
specific  finding  as  to  acts  of  negli- 
gence—Conflicting  answers  of  jury 
— Rule  505(1) — Perverse  findings  by 
jury — Case  restored  to  list  for  trial 
by  trial  Judge. 

McFarland  et  al.  v.  Jones  et  al., 
208  and  346. 

4.  Motor  vehicles  — Collision  be- 
tween motor  vehicle  and  a truck 
which  had.  stopped  momentarily  at 
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NEGLIGENCE — ( Continued ) 
the  side  of  the  highway — Meaning 
of  words  “park  or  leave  standing” 
in  sec.  40(1)  of  The  Highway  Traffic 
Act,  R.S.O.  1937,  ch.  288,  considered. 

Speers  et  al.  v.  Griffin  et  al., 
552. 

5.  Motor  vehicles — Scope  of  sta- 
tutory duty  imposed  by  sec.  39(1) 
id)  of  The  Highway  Traffic  Act 
on  operator  of  motor  vehicle  to  see 
first  before  turning  to  left  from  a 
direct  line  that  movement  can  be 
made  safely~Duty  towards  opera- 
tors of  motor  vehicles  approaching 
from  the  rear — Whether  duty  satis- 
fied by  arm  signal — Duty  imposed 
by  sec.  12(1)  of  The  Highway  Traf- 
fic Act,  to  leave  rear-view  mirror 
in  position  to  afford  operator  a 
clearly  reflected  view  of  any  vehicle 
approaching  from  the  rear. 

Marsh  v.  Ottawa  Brick  and 
Terra  Cotta  Co.  Ltd.  et  al.,  338. 

See  also  Juries — Motor  Vehicles. 


NEGOTIABLE  INSTRUMENTS. 

See  Promissory  Notes. 


NUISANCE. 

Injunctions — Odours  from  oil  re- 
finery — Damages  — Sale  of  plain- 
tiff's premises  not  proven  to  have 
been  abortive  by  reason  of  nuis- 
ance. 

Godfrey  v.  Good  Rich  Refining 
Co.  Ltd.  et  al.,  106. 


ORIGINATING  MOTIONS. 

See  Practice,  2. 


PARTITION. 

See  Real  Property,  2. 


PHYSICIANS  AND  SURGEONS. 

See  Contracts,  1 — Husband  and 
Wife,  2. 


PRACTICE. 

1.  Motion  for  judgment  on  spec- 
ially endorsed  writ  — Rule  57  — 
Powers  of  the  Master — Power  of 
the  Master  to  decide  whether  de- 
fences raised  by  defendant  in  affi- 
davit of  merits  had  already  been 
determined  against  him  by  a judg- 
ment in  a prior  action  between  the 
same  parties. 

Featherstonhaugh  V.  Feather- 
STONHAUGH,  277. 

2.  Originating  motions — Rule  604 
—Motion  for  declaration  as  to  right 
of  applicants  to  be  nominated  and 
elected  as  directors  of  a limited 
company — Pre-incorporation  agree- 
ment— Whether  rights  in  question 
arise  solely  from  proper  interpre- 
tation of  by-laws  of  company  — 
Whether  by-laws  come  within 
phrase  “any  other  instrument” 
within  meaning  of  Rule  604  — 
Rights  dependent  upon  facts  which 
could  be  established  only  in  an 
action — Parties  — Declaratory  judg- 
ments. 

Re  Fine  Foods  of  Canada  Ltd., 
401. 

3.  Service  of  writ  on  foreign  cor- 
poration— Service  effected  on  officer 
of  Canadian  company  which  sold 
tickets  for  transportation  on  bus 
lines  of  foreign  company — Scope  of 
Rule  23 — Whether  person  includes 
corporation. 

Droeske  et  al.  V.  Champi^in 
Coach  Lines  Inc.,  560. 

See  also  Negligence,  2. 


PROMISSORY  NOTES. 

Liability  of  endorser — Note  pay- 
able on  demand  — Note  delivered 
with  assent  of  endorser  as.  a col- 
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PROMISSORY  NOTES— {Continued) 
lateral  or  continuing  security — Note 
not  presented  to  maker  for  pay- 
ment before  action  brought  against 
endorser  — Corporate  existence  of 
maker  of  note  terminated  by  sur- 
render of  charter  — Whether  en- 
dorser discharged  — The  Bills  of 
Exchange  Act,  R.S.C.  1927,  ch.  16, 
secs.  92(a),  180  and  181. 

The  Brown  Brothers  Limited  v. 
POPHAM  ET  AL.,  544. 


PROMOTERS, 

See  Companies,  1. 


RAILWAYS. 

See  Constitutional  Law,  2. 


REAL  PROPERTY. 

1.  Deeds — Interpretation  — Sur- 
rounding circumstances  — Meaning 
of  a grant  of  ‘^a  right-of-way  along 
the  beach  in  front  of  the  lots  as 
laid  down  on  the  said  registry 
plan.” 

Wells  v.  Mitchell  et  al.,  372. 

2.  Partition — Tenancy  in  common 
— • Jurisdiction  of  County  Courts 
with  reference  to  actions  for  par- 
tition considered. 

Hayes  v.  Hayes,  242. 


RIGHTS  OF  WAY. 

See  Real  Property,  1. 


SEWERS. 

See  Municipal  Corporations,  6. 


SIDEWALKS. 

See  Municipal  Corporations,  3,  5. 


TRADE 

Alleged  unlawful  combination  — 
Action  by  retail  tobacconist  to  re- 
cover damages  for  injury  to  trade 
alleged  to  have  been  caused  by 
unlawful  combination  of  defendants 
— The  Combines  Investigation  Act, 
R.S.C.  1927,  ch.  26— Effect  of  Act 
on  civil  rights  in  Province— Motive 
of  defendants. 

Gordon  v.  Imperial  Tobacco  Sales 
Co.  OF  Canada  Ltd.  et  al.,  122. 


TRUSTS. 

Charitable — Gift  to  institution  — 
No  such  institution  in  existence — 
Cy-pres — Benefit  of  crippled  child- 
ren— Consideration  of  organization 
and  objects  of  several  charitable 
institutions  so  as  to  determine 
which  one  most  closely  approaches 
intention  of  testator. 

Re  Hogle,  425. 

See  also  Contracts,  1 — Wills. 


WILLS. 

1.  Income  Tax — Direction  in  will 
that  all  income  taxes  payable  by 
beneficiary  in  respect  of  certain 
provisions  for  beneficiary  contained 
in  will  be  paid  by  trustees  out  of 
estate — Residue  of  estate  required 
to  bear  such  proportion  of  total  tax 
payable  by  beneficiary  as  the  por- 
tion of  income  in  respect  of  which 
the  beneficiary  is  entitled  to  be 
relieved  bears  to  the  total  income 
subject  to  the  tax. 

Re  Kemp,  59  and  245. 

2.  Interpretation  — Direction  to 
executors  to  distribute  residue  of 
estate  as  they  may  in  their  discre- 
tion deem  just  and  proper  — Whe- 
ther direction  valid  and  if  so 
whether  executors  can  give  residue 
or  part  thereof  in  favour  of  them- 
selves or  one  of  them. 

Re  Mack,  100. 
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WILLS — ( Continued ) 

3.  Interpretation  — Original  and 
substitutional  gifts  to  a class  — 
Estate  of  testator  directed  to  be 
divided  among  his  children  living 
at  the  time  of  his  death  — Further 
direction  that  if  any  of  testator’s 
children  should  predecease  him 
leaving  issue  their  issue  to  receive 
share  which  parent  would  have 
taken  if  alive  — Whether  grand- 
children of  testator  who  are  issue 
of  children  who  died  before  date  of 
will  entitled  to  share. 

Re  Koenig,  396  and  566. 

4.  Probate — Alleged  lost  will  — 
Whether  memorandum  found  in 
clothing  of  deceased  after  her  death 
should  be  admitted  to  probate  as  a 


WILLS — ( Continued ) 
true  copy  of  the  dispositions  in  the 
will  of  the  deceased — Evidence. 

Re  Craig,  175. 

5.  Vested  and  contingent  interests 
— Transmissibility  of  contingent  in- 
terests— Contingency  dependent  on 
a collateral  event. 

Re  Stewart,  153. 


WINDING  UP. 

See  CoAiPANiES,  2. 


WRITS  OF  SUMMONS. 

See  Practice,  3. 
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